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TREATISE 


ON 


THE  LAW  OF  INSURANCE. 


CHAPTER    XIV. 


AMOUNT  OF  INSURABLE  INTEREST. 


SECT.  1.  Valued  policies. 

2.  Open  policies. 

3.  Clause  as  to  prior  insurance. 


SECT.  4.  Increase  and  diminution  of  the 
interest. 


SECTION    I.       VALUED    POLICIES. 

1176.  IT  is  requisite  under  every  policy  on  any  interest  in 
property  to  determine  the  value  of  the  subject,  either  by  agree- 
ment, or  by  certain  rules  and  by  proof. 

Insurance  being  a  contract  of  indemnity,  the  underwriters 
are  not  liable  to  pay  any  loss  except  such  as  the  assured  has 
actually  sustained.  Whether  the  loss  is  occasioned  by  the  in- 
jury or  destruction  of  a  part  or  the  whole  of  the  thing  insured, 
the  amount  of  it  cannot  be  ascertained  without  determining 
the  value  of  the  subject.  In  a  case  of  total  loss,  the  value  of 
the  property  necessarily  comes  in  question,  for  it  must  be  as- 
certained whether  the  whole  value  be  equal  to  the  sum  insured 
by  the  underwriter ;  since,  if  it  be  less,  the  underwriter  is 
obliged  only  to  pay  its  value,  though  the  amount  insured  by 
him  is  greater.  If  the  sum  of  a  thousand  dollars  is  insured  on 
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goods  of  the  value  of  eight  hundred  dollars,  which  are  burnt, 
sunk,  or  captured,  the  underwriter  is  liable  to  pay  but  eight 
hundred  dollars,  this  being  the  whole  amount  of  the  assured's 
loss  ;  if  the  value  of  the  subject  is  exactly  equal  to  the  sum 
insured,  the  whole  amount  insured  is  to  be  paid  •  if  the  sum 
insured  is  less  than  the  value  of  the  property,  the  assured 
stands  underwriter  for  himself  on  the  excess.  If  the  sum  of 
eight  hundred  dollars  is  insured  on  property  worth  one  thou- 
sand dollars,  then,  in  any  case  of  loss,  whether  partial  or  total, 
or  particular,  or  general,  the  underwriter  pays  four  fifths  of  it, 
and  one  fifth  falls  upon  the  assured  himself,  unless  he  has  ef- 
fected other  insurance  on  this  excess.  It  is  therefore  necessary 
to  ascertain  the  value  of  the  subject  insured,  for  the  purpose 
of  determining  whether  the  underwriter  is  liable  to  pay  the 
whole,  or  only  a  part,  and  what  part,  of  a  loss. 

1177.  In  effecting  insurance  the  assured  should  have  re- 
gard to  the  rules  by  which  the  value  of  the  interest  is  deter- 
mined. 

As  certain  rules  are  adopted  in  fixing  the  value  of  the  prop- 
erty insured  in  cases  of  loss,  the  assured  must  have  a  regard 
to  these  rules  in  effecting  insurance,  to  determine  the  amount 
to  be  insured,  in  order  to  give  him,  as  nearly  as  possible,  an 
indemnity  for  his  loss.  If  he  cause  less  than  the  true  value  to 
be  insured,  he  is  not  indemnified  in  case  of  loss.  If  he  insure 
more  than  the  value,  he  loses  a  part  of  the  premium  ;  for 
where  a  premium  is  returned  for  short  interest,  the  under- 
writer retains  one  half  per  cent,  on  the  excess  insured.  In 
case  of  large  premiums  this  is  of  less  importance,  but  in  short 
voyages,  and  where  the  premium  is  at  a  very  low  rate,  this 
sum  retained  by  the  underwriter  makes  a  considerable  propor- 
tion of  it.  And  it  is,  in  all  cases,  an  absolute  loss  to  the  as- 
sured ;  though  it  is  justly  and  fairly  due  to  the  underwriter 
for  his  trouble  in  making  a  contract,  which  he  is  ready  to  ful- 
fil, but  for  which  it  is  the  assured's  neglect  or  choice  not  to 
supply  a  sufficient  subject.  The  rules,  therefore,  by  which 
the  value  of  the  property  is  ascertained,  are  important,  as  well 
in  making  insurance  as  in  settling  losses. 


SECT.  I.]  VALUED    POLICIES.  3 

1178.  In  some  policies  the  value  of  the  subject  is  agreed 
upon  by  the  parties.     A  policy  of  this  description  is  called  a 
VALUED  policy.     If  the  subject  is  not  estimated  at  any  particu- 
lar amount,  or  rate,  in  the  contract,  it  is  an  OPEN  policy  ;  the, 
value  in  such  case  being  open  to  inquiry  and  proof;  whereas, 
in  the  case  of  a  valued  policy,  the  valuation,  if  made  without 
any  fraud  or  illegality,  is  binding  on  the  parties. 

1179.  The  same  policy  may  be  a  valued  and  an  open  one  ; 
as  where  the  ship  is  insured  at  a  certain  value,  and  the  freight 
is  insured  in  the  same  policy  without  a  valuation  ; l  or  where 
a  part  only  of  the  goods  insured  in  the  same  policy  are  valued. 

11SO.  A  valuation  is  usually  made  by  saying,  after  the  de- 
scription of  the  subject,  "valued  at"  a  certain  amount. 

An  agreement  that,  "  in  case  of  loss,  no  proof  of  property 
shall  be  required,"  was  held  in  Massachusetts  not  to  be  a  valu- 
ation.2 

The  indorsement,  "  380  kegs  of  tobacco,  worth  9,600  dol- 
lars," referred  to  in  the  policy,  is  a  valuation.3 

1181.  If  the  valuation  is  intended  to  cover  an  illegal  subject 
or  risk,  it  will  be  void  itself,  at  least,  if  it  does  not  make  the 
whole  contract  so,  as  appears  from  the  general  principles  al- 
ready stated  in  relation  to  illegal  contracts.4 

We  have  seen  that  wagering  policies  have  been  prohibited 
by  statutes,  and  held  by  some  courts  to  be  void  as  against  the 
policy  of  the  law,  without  any  legislation  upon  the  subject.5 

Lord  Mansfield  says,  if  a  valuation  is  made  merely  to  cover 
a  wager,  as  an  insurance  of  £2,000,  and  valuation  of  the  in- 
terest at  that  sum,  where  the  assured  has  only  the  value  of  a 
cable  at  risk,  it  will  be  considered  a  mere  evasion  of  the  law.6 

Where  wagering  policies  are  prohibited  by  positive  statutes, 
an  overvaluing  with  the  intention  of  both  parties  to  violate 

1  Riley  v.  Hartford  Ins.  Co.,  2  Conn.         4  Supra,  ch.  3,  sect.  2,  and  ch.  13, 
Rep.  368.  sect.  1,  No.  1043. 

2  Hemmenway  v.  Eaton,   13  Mass.         5  Supra,  No.  211. 

R.  108.  6  Lewis  ».  Rucker,  2  Burr.  1167. 

3  Harris  v.  Eagle  Ins.  Co.,  5  Johns. 
368. 


4  AMOUNT    OF    INSURABLE    INTEREST.          [cHAP.  XIV. 

the  law  would  no  doubt  make  the  whole  contract  void  ;  but 
where  they  are  not  so  prohibited,  but  are  merely  held  to  im- 
pose no  legal  obligation,  an  overvaluing  for  the  purpose,  in 
both  parties,  of  combining  a  wager  with  an  insurance,  as  it 
has  been  held  in  Massachusetts,  will  not  make  the  insurance 
void,  and  prevent  its  covering  the  interest  which  the  assured 
actually  has  at  risk.1 

1182.  If  the  goods  have  been  fraudulently  overvalued,  the 
valuation  is  not  binding.  Where  an  overvaluation  is  fraudu- 
lently made,  with  the  intention,  on  the  part  of  the  assured,  of 
destroying  the  property,  for  the  purpose  of  recovering  of  the 
insurers  the  amount  at  which  it  is  valued,  such  a  fraudulent 
purpose  will  make  the  whole  contract  void.  Goods  worth 
£1,400,  being  valued  at  £5,000,  the  ship  was  run  away  with, 
and  the  goods  actually  on  board  were  disposed  of  by  the  super- 
cargo. The  loss  was  adjusted  on  the  production,  by  the  as- 
sured, of  bills  of  lading,  showing  that  they  had  shipped  prop- 
erty to  the  amount  of  £5,000.  But  it  appeared  that  these 
bills  of  lading  were  fictitious,  and  the  adjustment  made  upon 
the  strength  of  them  was  accordingly  not  binding.  The  as- 
signees of  the  assured,  who  had  become  bankrupts,  claimed 
for  the  £1,400.  Sir  J.  Mansfield  said  :  "  If  the  bankrupts  in- 
tended from  the  beginning  to  cheat  the  underwriters,  the  as- 
signees can  recover  nothing.  The  fraud  entirely  vitiates  the 
contract." 

This  is  no  more  than  the  application  to  this  agreement  of  a 
principle  that  is  applicable  to  all  contracts. 

Where  the  valuation  is  subject  to  some  objection  which 
does  not  infect  the  whole  contract,  it  may  be  set  aside,  and  the 
policy  still  be  valid  as  an  open  one.3 


1  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  12  Mass.  Rep.  75  ;   1  Emer.  264,  c.  9, 
289  ;    Wolcott  et  al.   v.   Eagle   Ins.  s.  2  ;  3  Caines,  16. 

Co.,  4  Pick.  429.  3  M'Kim  v.  Phcen.  Penn.  Ins.  Co., 

2  Haigh  v.  De  La  Cour,  3  Camp.  2    Wash.    C.    C.    R.    89.     And   see 
319.     See  also  Akin  v.  Miss.  Mar.  &  Adams  v.  Penn.  Ins.  Co.,  1   Ravvle, 
F.  Ins.   Co.,  4  Marlin,  N.   S.  661;  107;    Hughes   v.    Un.    Ins.    Co.,    8 
Marshall  v.  Parker,  2  Camp.  69.     See  Wheat.  294. 
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1183.  If  the  valuation  be  neitlier  intended  as  a  cover  for  a 
wager,  by  both  parties,  nor  fraudulently  made  by  the  assured, 
it  is  binding  on  the  parties,  in  case  it  can  be  carried  into  ef- 
fect ;  and  will,  as  between  them,  determine  the  value  of  the 
property.1  And  the  circumstance  of  the  property  being  valued 
very  high  has  not  in  itself  been  held  to  be  a  sufficient  proof 
of  a  wager,  or  of  a  fraudulent  intention  on  the  part  of  the  as- 
sured.2 

The  amount  will  not  be  inquired  into  in  such  case,  says  Mr. 
Justice  Yeates,  "unless  the  valuation  is  grossly  enormous."  3 
Some  value  must  be  proved,  it  is  said,4  since,  if  no  goods  are 
at  risk,  the  policy  never  attaches.  But  it  is  uniformly  held 
that  the  valuation  must  be  very  excessive  to  raise  any  pre- 
sumption against  the  contract  on  this  account  merely. 

Mr.  Justice  Gushing,  giving  the  opinion  of  the  court,  in  a 
case  on  a  policy  upon  a  vessel  valued  at  $  10,000,  on  which 
the  sum  of  $  8,000  was  insured,  said  :  "  If  it  appeared  that  her 
actual  worth  were  no  more  than  $  3,000,  it  would  not  neces- 
sarily avoid  the  contract,  nor  restrict  the  damages  to  that  sum  ; 


1  See  the  cases  and  authorities  cited  ward  cargoes  from  the  East  Indies,  to 
above,  as  to  the  effect  of  fraud.     Also  double   the   amount    of  the    outward 
Shawe  v.  Felton,  2  East,  109  ;  Mar.  cargo,  and  from   any  other  ports  be- 
Ins.  Co.  of  Alexandria  z>.  Hodgson,  yond  the  limits  of  Europe,  to  fifty  per 
6  Cranch,  220;    S.    C.,   7  id.   332;  cent,  over  that  of  the  outward  cargo. 
M'Nair  v.  Coulter,  4  Browne's  P.  C.  Art.    3;   Benecke,   ch.    1,  p.  34,  ed. 
450  ;  Millar  on  Ins.  255.  Lond.  1824.     In  Spain  the  insurance 

2  The  ordinances  of  some  countries  is  made  void  if  more  than  the  cost, 
have    prohibited    the    overvaluing    of  and  charges,  and  premium  is  insured, 
property  insured,  and  either  made  the  But  insurance  of  profits  to  the  amount 
valuation  void,  on  this  account,  or  the  of  twenty-five  per  cent,  is  permitted  in, 
whole  contract.    Weskett,  art.  Valua-  voyages  to  the  Indies   and    other  re- 
tion,  n.  7;  Art.  Double  Insurance,  n.  mote  parts  of  the  world.       Ord.    de 
2  ;   1  Emer.  264,  c.  9,  s.  2  ;  Cod.  de  Bilboa,  c.  22,  a.   7,  s.  11.     See  re- 
Com.,n.336.     The  Danish  ordinance  marks   of  Lord  Mansfield   on   valua- 
fixes  the  value  at  which  goods  may  be  tions,  Hamilton  v.  Mendes,  2  Burr. 
insured,   from   one  European  port  to  1198. 

another,    excepting    Iceland,    at  the  3  Miner  ?>.  Tagert,  3  Bin.  204. 

cost,  charges,  and  premium;  on  home-  4  Marsh.  97. 

1* 
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for  she  may,  notwithstanding,  have  fairly  cost  her  owners  the 
whole  amount  of  the  valuation."  l 

It  often  happens  that  expenses  or  profits  are  accruing,  or 
expected  to  accrue,  on  the  property,  which  the  assured  wishes 
to  cover,  and  for  this  purpose  makes  the  valuation.  Though 
the  value  at  the  commencement  of  the  risk  constitutes  the 
amount  of  interest  in  an  open  policy,  yet  it  is  not  necessary  to 
suppose  that  the  parties  have  this  value  in  view  in  agreeing 
upon  a  valuation.  A  valuation  of  goods  which  would  be  very 
high  at  the  beginning  of  the  risk,  may  be  very  low  in  a  subse- 
quent period  of  it,  when  great  additional  expenses  have  been 
incurred  in  the  transportation  of  them,  or  their  proceeds  have 
become  more  valuable  by  trade.  A  high  valuation,  therefore, 
affords  of  itself  very  slight  grounds  of  presumption  against  the 
assured. 

11S4.    Whether  the  assured  should  value  high  ? 

<zj 

No  general  rule  can  be  laid  down  as  to  the  expediency,  or 
advantages  and  disadvantages,  of  valuing  high  or  low.  In  re- 
gard to  some  partial  losses  and  to  general  averages,  it  is  for  the 
interest  of  the  underwriters  to  insure  at  a  high  value,  since  the 
premium  is  graduated  by  the  value,  and  under  such  a  valua- 
tion they  may  be  liable  to  indemnify  or  contribute  on  a  lower 
value  than  that  on  which  they  receive  a  premium.  But  in  re- 
gard to  total  or  partial  losses  with  salvage,  it  is  for  their  inter- 
est to  value  at  a  low  rate,  since  the  amount  of  salvage  on  a 
quarter  or  half  of  the  insurable  interest  is  the  same  whether 
it  be  valued  high  or  low.  It  is  an  objection  to  a  high  valua- 
tion on  the  part  of  the  insurers,  that  it  may  make  it  for  the 
interest  of  the  assured  to  have  a  loss ;  and  this  is  no  doubt  the 
motive  for  the  limitation,  in  some  ordinances,  of  the  amount  or 
proportion  of  the  interest  that  may  be  legally  insured.  It  is 
for  the  interest  of  the  assured  so  to  value,  that,  in  case  of  loss, 
he  may  be  as  nearly  as  possible  indemnified,  and  nothing  more 
nor  less  than  indemnified.  According  to  the  voyage,  state  of 
the  markets,  and  other  circumstances,  a  valuation  to  a  greater 

1  Hodgson  v.  Mar.  Ins.  Co.  of  Al-    206  ;   7  id.  332.     See  also  Feise  v. 
exandria,  5  Cranch,  100;  S.  C.,  6  id.     Aguilar,  3  Taunt.  50G. 
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or  less  excess  over  cost  and  charges  will  afford  indemnity  ;  but 
this  is  a  subject  of  estimate  in  each  particular  voyage. 

1185.  The  ship  is  usually  valued,  and  the  freight  is  fre- 
quently so. 

The  value  of  a  vessel  is  not  so  certain  as  that  of  goods,  and 
cannot  usually  be  so  satisfactorily  and  exactly  proved.  Insur- 
ance on  vessels  is  therefore  commonly  made  by  valued  poli- 
cies. For  the  same  reason,  freight  is  usually  valued,  where 
the  owner  of  the  vessel  is  also  owner  of  the  cargo,  and  most 
frequently  in  other  cases.  If  no  part  of  the  cargo  is  shipped 
by  the-  owner  of  the  vessel,  the  gross  amount  of  freight  is 
readily  ascertained  by  the  bills  of  lading ;  but  where  the 
whole  or  a  part  ^f  the  cargo  belongs  to  the  owners  of  the 
vessel,  or  to  the  charterers,  who  are  owners  pro  hac  vice,  the 
same  uncertainty  and  difficulty  occur  in  proving  the  value  of 
freight  as  in  proving  that  of  the  vessel. 

1186.  Goods  are  more  frequently  insured  in  open  policies, 
since  the  value  is  easily  proved  by  the  invoices,  or  by  showing 
the  price  current  at  the  time.     But  if  the  goods  are  of  a  kind 
the  price  current  of  which  cannot  be  easily  shown,  or  if  the 
price  has  greatly  changed  subsequently  to  the  purchase  of  the 
goods,  or  if  their  value  has  been  increased  by  transportation, 
insurance  is  often  made  upon  them  by  a  valued  policy. 

1187.  Under  a  valued  policy,  the  assured,  in  order  to  re- 
cover for  a  loss,  need  not  prove  the  value.     Whereas,  in  an 
open  policy,  he  must  not  only  prove  that  the  property  was  ex- 
posed to  the  risks  insured  against,  and  that  its  loss  was  occa- 
sioned by  them  ;    but  he  must  also  prove   the  value  of  the 
property.1 

1188.  The  valuation,  in  a  valued  policy,  is  a  mere  substi- 
tute, as  between  the  parties,  for  the  computation  or  estimate  of 
the  value  of  the  subject  in  an  open  policy. 

1189.  The  object  of  a  valuation  is  to  determine  the  amount 
of  a  loss,  and  whether  there  is  to  be  a  return  of  the  ichole  or  a 
part  of  the  premium  ;  and,  in  the  latter  case,  how  much. 

1  Feise  v.  Aguilar,  3  Taunt.  506. 
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1190.  The  same  party  may  be  insured  on  the  same  inter- 
est in  the  same  subject,  in  an  open  policy  by  one  underwriter, 
and  in  a  valued  policy  by  the  same,  or  another ;  or  at  different 
values  in  divers  valued  policies,  whether  by  the  same  or  divers 
underwriters. 

1191.  A  valuation  in  a  policy  has  no  effect  whatever  in  re- 
spect of  any  other  policy  on  the  same  subject,  and  where  divers 
policies  are  made  upon  a  subject,  the  questions  of  loss  and  re- 
turn of  premium  under  any  one  of  them  are  settled  precisely 
as  if  all  others  were  open  policies  ;  or  as  if  there  were  no  other 
policies,   unless  one   policy  contains  a  reference    to   another 
whereby  the  construction  is  affected. 

Lord  Ellenborough  stated  a  different  doctrine  in  ruling  in  a 
case  already  noticed,1  where,  a  policy  having  been  made  for 
£  6,000  on  a  ship  valued  in  that  policy  at  £  8,000,  and  being  in 
fact  worth  the  latter  amount,  a  subsequent  policy  was  made  for 
£  600  on  the  same  ship  valued  at  £  6,000.  A  total  loss  having 
occurred,  and  the  underwriters  on  the  first  policy  having  paid 
the  £  6,000  underwritten  by  them,  those  in  the  second  policy 
objected  to  paying  any  thing  on  their  policy,  since  the  assured 
had  already  received,  under  the  first  policy,  the  whole  value 
of  the  ship,  as  valued  in  the  second  one.  Lord  Ellenborough 
ruled  that  the  assured  in  the  second  policy,  notwithstanding 
this  valuation  of  the  ship  at  £  6,000,  might  prove  that  it  was 
worth  more,  and  it  appearing  that  it  was  worth  £  8,000,  the 
verdict  was  for  the  assured  to  the  amount  of  the  £  600  under- 
written in  the  second  policy.2 

A  similar  decision  had  been  made  nine  years  before  by  the 
Supreme  Court  of  New  York,  consisting  then  of  Kent,  C.  J. 
and  Livingston,  Thompson,  Spencer,  and  Tompkins,  Justices. 
A  vessel,  having  been  insured  by  the  owner,  at  Kingston  in  Ja- 
maica, to  the  amount  of  $  3,000,  as  security  to  the  person  from 

1  Supra,  No.  370.  S.   C.,   1  Moody   &  Rob.    153;    but 

2  Bousfield  v.  Barnes,  4  Camp.  228.  whether  with  approbation  or  dissent 
This  case  is  referred  to  by  Lord  Ten-  does  not  distinctly  appear  from    the 
terden  in    a  subsequent    one,   Irving  report. 

v.    Richardson,   2   B.    &    Ad.    193 ; 
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whom  it  was  purchased,  and  afterwards  assigned  and  bottom- 
ried to  a  firm  in  Charleston,  S.  Car.,  for  $  2,000,  as  security  for 
advances,  was  then  insured  in  his  name  for  his  own  benefit  in 
New  York  to  the  amount  of  $  2,000,  by  a  policy  in  which  it 
was  valued  at  that  amount.  It  was  shown  to  be  worth 
$  7,000.  A  total  loss  having  occurred,  it  was  held,  as  the 
same  point  was  subsequently  ruled  by  Lord  Ellenborough,  that 
the  assured  was  not  precluded  from  proving  its  real  value, 
and  might  recover  the  whole  amount  of  $  2,000  insured,  as 
this  did  not  exceed  the  excess  of  the  actual  value  over  the 
amount  for  which  the  ship  had  been  previously  insured  and 
bottomried.1 

These  two  decisions  annul  the  valuation  in  respect  of  any 
amounts  received  from  other  underwriters,  and  treat  the  policy 
as  an  open  one  ;  and  are  accordingly  inconsistent  with  the 
general  doctrine  on  the  subject.2 

That  the  construction  of  the  valuation  in  one  policy  is  not 
affected  by  that  in  others  is  a  familiar  doctrine,  which  is  fre- 
quently illustrated  in  jurisprudence: 

Where  a  vessel  insured  in  Boston  in  an  open  policy  was 
afterwards  insured  in  a  valued  policy  at  Calcutta,  and  a  total 
loss  took  place,  the  loss  under  the  Boston  policy  was  settled 
without  any  regard  to  the  valuation  in  the  other,  and  just  as 
if  the  latter  had  been  an  open  policy.3 

Insurance  of  $40,000  was  made  on  coffee,  "valued  at 
twenty-five  cents  per  pound,"  with  the  usual  clause,  that  the 
insurers  were  to  be  answerable  only  to  the  amount  not  covered 
by  previous  policies  ;  and  an  insurance  had  been  previously 
effected  in  Europe  by  an  open  policy  on  the  whole  cargo,  in- 
cluding coffee,  pepper,  sugar,  and  saffron-wood,  to  the  amount 
of  $  155,555.  It  was  contended  on  the  part  of  the  under- 
writers, that,  as  all  the  pepper,  sugar,  and  saffron-wood,  and  a 
part  of  the  coffee,  were  covered  by  the  previous  insurance,  tak- 

1  Kenny  v.  Clarkson,  1  Johns.  385.         3  Higginson  v.  Dall,    13   Mass.  R. 

2  The  equity  was  apparently  on  the     96. 
side  of  the  assured,  and  in  favor  of  the 
decisions  in  both  cases. 
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ing  the  whole  cargo  at  prime  cost,  they  were  answerable  only 
for  the  risk  on  the  quantity  of  coffee  not  covered  by  the  first 
policy.  That  is  to  say,  in  ascertaining  the  loss  under  this 
valued  policy,  they  were  to  estimate  that  part  of  the  coffee 
covered  by  the  prior  policy,  at  prime  cost,  which  being  paid 
for  by  the  previous  underwriters  was  to  be  put  out  of  the 
question,  and  then  the  underwriters  in  this  policy  were  to  pay 
for  the  excess  according  to  the  valuation.  The  assured  con- 
tended, on  the  other  hand,  that,  in  ascertaining  what  part  of 
the  coffee  had  been  insured  in  the  previous  policy,  the  pepper, 
sugar,  and  saffron-wood  were  to  be  estimated  at  prime  cost, 
but  the  coffee  at  twenty-five  cents  per  pound,  and  that  these 
underwriters  were  answerable  for  the  amount  of  coffee  not 
covered  by  this  mode  of  calculation.  The  whole  of  this 
coffee  must,  they  said,  as  between  these  parties,  be  estimated 
at  twenty-five  cents  per  pound.  And  the  court  was  of  this 
opinion.  They  said  :  "  The  whole  of  the  coffee  is  to  be  cal- 
culated at  the  valuation,  because  the  parties  have  agreed  on 
that  valuation,  in  reference  to  this  policy."  l 

The  same  rule  has  been  adopted  in  other  cases.2 
Seven  open  policies  being  made  on  goods  shipped  in  Russia, 
the  assured  then  effected  an  eighth  policy  on  the  same  goods, 
"  valuing  the  invoice  ruble  at  forty  cents,"  and  then  a  ninth, 
valuing  the  ruble  at  forty-six  cents.  The  court  held  ..that  un- 
der the  eighth  and  ninth  policies  the  valuation  extended  to  the 
whole  of  the  goods,  from  the  amount  of  which,  at  the  rate  of 
valuation  in  the  policy,  the  sum  previously  insured  was  to  be 
deducted,  and  the  excess  was  the  amount  of  insurable  interest 
under  each  of  those  policies.3 

1192.    Whether,  under  the  clause  for  deducting  prior  insur- 

1  Minturn    v.    Col.    Ins.    Co.,    10  3  Pleasants   v.   Mar.    Ins.    Co.,    8 
Johns.  75.  Cranch,  55.     See  also  Murray  v.  Ins. 

2  Kane  v.  Com.  Ins.  Co.,  8  Johns.  Co.  of  Penn.,  1  Hall's  Law  Jour.  161, 
229.     See  also  M'Kim  v.  Phcen.  Ins.  and  Mr.  Justice  Thompson's  remarks 
Co.,  Condy's  Marsh.  152,  n.  ;  Whar-  upon  that  case,   8  Johns.    182;   also 
ton's  Dig.  339,  tit.  Ins.  n.  202 ;  S.  C.,  Murray  v.  Ins.  Co.  of  Perm.,  2  Wash. 
2  Wash.  C.  C.  R.  89.  C.  C.  R.  186. 
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ance  in  a  valued  policy,  the  valuation  is  to  be  set  aside,  or  the 
deduction  made  from  the  valuation? 

Where  a  ship  worth  $  15,000  was  insured,  with  the  prior 
insurance  clause,  in  Philadelphia,  to  the  amount  of  $  12,000, 
by  a  policy  in  which  it  was  valued  at  that  sum,  and  it  was 
subsequently  learned  that  it  had  been  previously  bottomried  in 
a  foreign  port,  which  was  in  fact  a  prior  insurance,  Mr.  Jus- 
tice Washington  decided,  that,  in  adjusting  the  loss,  the  amount 
of  the  bottomry  was  to  be  deducted  from  the  $  15,000,  and 
not  from  $  12,000.' 

This  mode  of  adjustment  does  not  set  aside  the  valuation 
and  clause  relative  to  prior  insurance,  provided  the  bottomry 
bond  is  estimated  at  a  certain  proportion  of  the  value.  Sup- 
pose the  bottomry  to  be  for  $  3,000,  which  would  be  one  fifth 
of  the  value.  Then  the  loss  under  the  policy  might  be  ad- 
justed by  deducting  one  fifth  of  $  12,000  for  the  bottomry 
bond,  and  holding  the  underwriters  to  be  liable  on  $  9,600. 
But  Mr.  Justice  Washington  seems  in  this  case  to  have  abso- 
lutely set  aside  the  valuation,  as  was  done  in  the  New  York 
cases  and  that  before  Lord  Ellenborough,  already  referred  to.2 

The  deduction  of  the  proportion,  as  above  suggested,  gets 
rid  of  the  objection  in  reference  to  annulling  the  valuation, 
but  it  is  inconsistent  with  the  other  cases  above  referred  to, 
where  the  value  in  the  prior  policy  is  less  than  in  a  subsequent 
one,  for  in  those  cases  not  the  PROPORTION,  but  the  AMOUNT, 
covered  by  the  prior  policy  is  deducted  from  the  value  as  fixed 
in  the  subsequent  one.  In  all  these  cases  the  court  may  have 
been  influenced  by  the  obvious  equity,  since  in  each  of  them 
there  was  evidently  a  mistake  by  the  assured,  in  making  the 
valuation,  the  intention  being  to  value  what  of  his  interest 
was  not  covered  by  any  prior  insurance  or  bottomry. 

If  the  policy  admits  of  that  construction,  in  favor  of  which 
the  plain  equity  is  likely  to  dispose  the  court  to  be  astute,  the 
difficulty  vanishes.  If  the  question  can  be  made  one  of  fact 

1  Watson  v.  Ins.  Co.  of  N.  Am.,  3    228,  and  Kenny  v.  Clarkson,  1  Johns. 
Wash.  C.  C.  R.  1.  385  ;  supra,  No. 

2  Bousfield    v.    Barnes,    4  Camp. 
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merely,  the  jury  will  very  probably  be  influenced  by  an  equita- 
ble bias.  The  phraseology  and  other  provisions  of  the  policy, 
or  the  circumstances  known  to  the  parties,  or  not  known  to 
them,  will  naturally  be  invoked  as  auxiliary  to  equity  in  such 
a  case.  But  as  a  question  of  doctrine,  it  seems  to  me  that  an 
agreement  by  parties,  that,  as  between  themselves,  any  loss  or 
claim  for  return  of  premium  shall  be  settled  on  the  basis  of  a 
specified  value  of  the  subject  deducting  prior  insurance,  can  be 
complied  with  only  by  deducting  the  amount  of  the  prior  policy 
or  bottomry  for  the  same  risks  from  the  amount  of  the  valua- 
tion in  the  policy  containing  the  agreement. 

1193.  Where  the  assured  expects  goods  to  be  shipped,  but 
does  not  know  the  kind  or  the  amount,  the  policy  is  sometimes 
made  on  goods  "  to  be  thereafter  declared  and  valued"     Un- 
der a  policy  in  this  form  the  declaration  of  the  value,  to  make 
it  a  valued  policy,  must  be  made  by  the  assured,  before  he  has 
intelligence  of  a  loss.1 

Under  a  policy  in  this  form,  the  clerk  of  the  assured,  by  his 
order,  wrote  out  and  signed  a  specification  of  the  interest,  with 
a  valuation,  on  a  separate  piece  of  paper,  which  he  wafered  to 
the  policy  ;  but  it  did  not  appear  that  this  had  been  shown  to 
the  underwriters  before  the  loss  was  known.'  Lord  Ellen- 
borough  said:  "A  declaration  necessarily  imports  two  parties, 
the  person  who  makes  it,  and  the  person  to  whom  it  is  made." 
And  ruled,  that  where  there  was  no  notice  of  a  declaration  of 
value  prior  to  loss,  it  must  be  treated  as  an  open  policy.2 

1194.  A  mistake  in  declaring  the  value  may  be  corrected. 

A  declaration  being  made  under  a  policy  in  this  form  on 
goods  by  the  Tweende  Venner  and  Neptunus,  through  mis- 
take, the  goods  intended  to  be  declared  on,  and  valued,  having 
been  shipped  by  the  America,  Lord  Ellenborough  said  :  "If 
this  was  without  fraud,  and  without  prejudice  to  the  under- 
writers, I  think  it  might  be  corrected  without  their  assent."3 

1  Craufurd    v.    Hunter,    8   T.   R.        3  Robinson  v.  Touray,    3    Camp. 
15,  n.  158. 

2  Harman    v.   Kingston,  3  Camp. 
150. 
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1195.  A  valuation  of  goods  by  an  assured,  whose  interest 
is  a  certain  share  or  proportion,  may  be  applied  to  his  propor- 
tion. 

Insurance  being  made  on  goods  valued  at  £  19,000,  of 
which  the  assured  owned  four  ninths,  it  was  contended  that 
the  valuation  was  intended  for  the  entire  property,  and  ac- 
cordingly that  the  interest  of  the  assured  was  valued  at  four 
ninth  parts  of  that  sum.  But  Sir  James  Mansfield  said  :  "  If 
the  assured  are  interested,  is  not  that  sufficient?  We  must 
take  it  that  the  value  insured  is  the  value  of  the  assured's 
interest."  x 

So  where  the  policy  was  on  one  fourth  of  the  vessel,  valued 
at  $5,500,  and  one  fourth  of  the  cargo,  valued  at  $  10,000; 
it  was  held  to  be  a  valuation  of  one  fourth  part  of  each  at 
those  respective  sums,  which  made  the  amount  insured  in  the 
policy.2 

1196.  A  valuation  of  a  cargo  avails  only  pro  rata  where 
only  a  part  of  the  subject  valued  is  at  risk? 

Mr.  Justice  Putnam,  giving  the  opinion  of  the  court,  says : 
"If  the  assured  should  put  on  board  only  a  part  of  the  goods 
to  which  he  intended  the  valuation  should  apply,  he  should 
recover  such  proportion  of  the  valuation  as  the  goods  which 
were  on  board  and  at  risk  should  bear  to  the  whole  valua- 
tion." 4 

In  a  case  decided  by  referees,5  in  Boston,  1831,  on  a  policy 
"  on  property  "  on  board  of  a  vessel,  from  Boston  to  Aux  Cayes 
and  back,  valued  at  $  5,000,  consisting  partly  of  fish  insured 
free  of  average,  which,  by  reason  of  damage,  was  sold  at  Aux 
Cayes  for  less  than  sound  by  $  460,  a  bad  debt  of  $  445  was 
made  upon  the  rest,  and  $  125  was  paid  out  of  the  proceeds  of 
the  cargo,  for  light-money  and  port  charges.  No  freight  was 

1  Feise  v.  Aguilar,  3  Taunt.  506.  *  \Volcott    v.   Eagle    Ins.    Co.,    4 

2  Post  v.  Phcen.  Ins.  Co.,  10  Johns.  Pick.  429.     See  also  Forbes  v.  As- 
79.  pinwall,  13  East,  323. 

3  Wolcott  v.  Eagle   Ins.    Co.,    4        5  The  author  being  one. 
Pick.  429  ;  Alsop  v.  Com.  Ins.  Co., 

1  Sumner's  R.  451. 

VOL.    II.  2 
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payable  at  that  port.  The  rest  of  the  proceeds,  being  $3,400, 
\vas  invested  in  a  return  cargo,  and  put  on  board  and  lost  by 
shipwreck  at  the  same  port.  The  referees  considered  a  full 
return  cargo  would  have  been  $3,400  added  to  $460,  $445, 
and  $  125,  equal  to  $  4,430,  valued  in  the  policy  at  $  57000,  and 
awarded  the  £ff  £th  part  of  that  sura.  The  damage  to  the 
fish  was  deducted,  on  the  principle  that  the  assured  was  his 
own  underwriter  for  that  loss,  and  the  case  was  the  same  as  if 
that  amount  had  been  paid  to  him  for  that  loss  by  other  un- 
derwriters. The  only  doubt  of  the  referees  was,  whether  the 
estimated  outward  freight  should  have  been  deducted.1 

So  it  has  been  held  in  Louisiana,  that  a  valuation  of  seven- 
ty-four mules  at  $11,000  was  equivalent  to  a  valuation  of 
each  mule  at  a  seventy-fourth  part  of  that  amount,,  and  ac- 
cordingly, only  thirty-five  mules  having  been  put  at  risk  under 
the  policy  and  totally  lost,  that  the  assured  could  recover  only 
thirty-five  seventy-fourth  parts  of  the  amount  of  the  valua- 
tion.2 

1197.  A  valuation  of  a  cargo  and  its  proceeds,  is  such  of  the 
proceeds  of  the  whole  cargo.3 

Insurance  being  from  New  York  to  Bourbon,  the  Isle  of 
France,  ports  in  Java  and  Calcutta,  and  back  to  the  United 
States,  upon  "pipes  of  wine  and  returns  home,  valued  at 
$  14,000,"  the  supercargo,  not  being  willing  to  sell  the  outward 
cargo  at  the  market  price  at  the  time,  in  Batavia,  left  it  there 
in  pledge  with  a  Mr.  Loesman,  who  advanced  $8,621  upon 
it  for  the  purchase  of  a  return  cargo,  which  was  totally 
lost  on  the  homeward  voyage.  It  was  held  by  Savage,  C.  J, 
and  his  associates  of  the  Supreme  Court  of  New  York,  that, 
if  the  return  cargo  had  been  purchased  with  the  avails  of 
the  sale  of  the  wine,  there  was  no  doubt  that  the  insurers 
would  have  been  liable  for  the  whole  $  14.000,  though  the 

J  I  O 

1  Rix  v.  Ocean  Ins.  Co.  3  Wolcolt  v.  Eagle  Ins.  Co.,  4  Pick. 

2  Brook    et   al.   v.  Louisiana    Ins.     429;  Rix  v.  Ocean  Ins.  Co.,  supra, 
Co.,  4  Martin,  N.  S.  640,  681.     See     No.  1196. 

also  Watson  v.  Ins.  Co.  of  N.  Ameri- 
ca, 3  Wash.  C.  C.  Rep.  1. 
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proceeds  had  not  exceeded  $  7,000  ;  and  that  it  was  indifferent 
whether  the  return  cargo  was  purchased  with  the  proceeds  of 
the  sale  of  the  wines  or  with  funds  so  advanced,  provided  the 
cost  of  the  return  cargo  did  not  fall  very  greatly  short  of  the 
value  of  the  wines.  It  appeared  that  they  were  eventually 
sold  for  much  less  than  the  advance.  Judgment  in  that  court 
was  for  the  amount  of  the  valuation,1  which  was  unanimously 
confirmed  in  the  Court  of  Errors.2 

The  value  of  the  wines  was  estimated  to  be  considerably 
over  $  10,000  at  Batavia,  at  the  time  of  the  vessel  being 
there,  and  the  judgment  was,  therefore,  not  in  conformity  to 
the  doctrine  above  stated;  for  the  valuation  of  the  return  car- 
go, as  being  the  whole  proceeds  of  the  outward  one,  must,  no 
doubt,  refer  to  that  time  ;  and  not  be  fluctuating  with  the  rise 
and  fall  of  the  market  for  an  indefinite  period. 

1198.  Whether,  under  a  policy  for  an  outward  and  home- 
ward voyage,  the  valuation  of  the  outward  cargo  is  applicable 
to  its  proceeds  on  the  return  voyage  ? 

The  goods  purchased  with  the  funds  accruing  from  the  sale 
of  the  cargo  are,  in  the  ordinary  sense,  its  proceeds. 

Goods  purchased  by  an  advance  made  by  the  consignees  on 
the  credit  of  the  outward  cargo  have  been  held  in  New  York 
and  Massachusetts  to  be  proceeds  of  the  outward  cargo.3 

•  Under  a  policy  on  cargo  out  and  home,  the  outward  cargo 
was  valued  at  a  certain  rate  per  bale  of  cotton  and  per  ton  of 
logwood.     On  account  of  the  market  being  dull  at  St.  Peters- 
burg, the  port  of  destination,  the  consignees  advanced  a  return 
cargo  on  the  credit  of  that  consigned  to  them,  and  it  was  held 
by  Parker,  C.  J.  of  the  Supreme  Court  in  Massachusetts,  and 
his  associates,  that  the  valuation  was  applicable  to  the  return 
cargo  so  advanced,  and  that,  if  the  amount  so  advanced  was 
equal  to  what  would  have  been  the  proceeds  of  the  sale  of  the 
whole  cargo,  the  valuation  would  be  filled ;  if  less,  it  must  be 
applied  pro  rata.4 

1  Whitney    v.    Am.   Ins.   Co.,    3        3  Supra,  No.  441. 

Cowen,  210.  4  Haven   v.   Gray,    12    Mass.    R. 

2  Am.    Ins.    Co.    v.   Whitney,   5    71. 
Cowen,  712. 
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Mr.  Justice  Washington,  on  the  contrary,  ruled  that  a  valu- 
ation of  the  outward  cargo  under  a  policy  for  the  round  voy- 
age is  not  such  of  its  proceeds,  and  that,  in  respect  to  the 
homeward  voyage,  the  policy  is  an  open  one.* 

But  there  is  not  wanting  a  ground  for  making  the  two  con- 
structions equivalent,  each  to  the  other,  in  effect.  The  valua- 
tion fixes  the  value  of  the  outward  cargo  as  between  the 
parties.  The  prime  cost  of  the  return  cargo  to  the  assured  is 
the  entire  value  of  the  outward  one.  The  value  of  the  cargo 
as  between  the  parties  under  an  open  policy  is  ordinarily  its 
prime  cost,  which,  as  between  the  parties,  in  the  case  put,  is 
precisely  the  amount  at  which  the  outward  cargo  is  valued. 

The  description  of  cargo,  kind  of  voyage,  and  other  pro- 
visions of  the  policy,  will  very  probably  have  some  bearing  in 
most  cases,  but  in  the  absence  of  any  such  collateral  consider- 
ation I  conclude  the  preferable  doctrine  to  be,  that 

A  valuation  of  the  outward  cargo  in  a  policy  for  the  round 
voyage,  is  to  be  presumed  to  be  such  of  its  whole  proceeds  for 
the  return  voyage,  or  for  subsequent  passages. 

1199.  A  valuation  at  a  certain  rate  per  pound  refers  to  the 
pound  of  the  place  where  the  policy  is  made,  not  that  of  the 
foreign  place  from  which  the  article  is  insured : 

As  in  an  insurance  made  in  New  York  from  Jeremie,  in  the 
West  Indies,  to  that  port,  on  coffee  valued  at  a  certain  rate  per 
pound,  without  specifying  which  port  is  referred  to.2 

1200.  A  valuation  of  goods  is  said  to  fix  the  prime  cost;3 
but  wherever  this  description  is  given  of  it,  the  meaning  ap- 
pears to  be,  that  it  fixes  the  amount  of  insurable  interest. 

Lawrence,  J.  says,  it  is  "  the  practice  of  binding  parties  as 
to  the  amount  of  their  interest."  4 

1201.  Whether  a  valuation  includes  the  premium? 

This  question  is  applicable  under  a  policy  upon  the  ship, 
freight,  or  cargo,  in  reference  to  the  adjustment  of  a  particular 

i  M'Kim   v.    Phoen.    Ins.    Co.,    2  3  3   Burr.    11G7,   1171;    1   Johns. 

Wash.  C.  C.  R.  89.  433  ;  5  id.  368. 

~  Gracie  v.  Bovvne,  2  Caines's  R.  4  2  East,  115. 
30. 
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or  general  average ;  and,  in  some  instances,  in  reference  to 
that  of  a  total  loss.  That  the  premium  constitutes  a  part  of 
the  interest  or  value  in  every  subject  of  insurance  is  a  familiar 
doctrine.  Thus,  if  the  market  value  of  any  subject  is  $  100, 
and  the  premium  ten  per  cent.,  the  insurable  interest  is  $  110  ; 
and  the  present  inquiry  is,  whether  a  valuation  of  the  Subject 
at  any  amount,  whether  <$  110,  or  above  or  under  that  amount, 
is  a  valuation  of  the  whole  insurable  interest  of  $110,  or  is 
such  of  the  market  value,  without  the  premium,  so  that  the 
assured  in  a  policy  for  $  100  on  the  subject  valued  at  that 
sum,  is  still  but  partially  insured,  and  stands  his  own  under- 
writer in  the  proportion  of  one  eleventh.  The  question,  in 
other  words,  is,  whether  the  valuation  is  of  an  interest  differ- 
ing in  amount  from  the  insurable  interest. 

As  a  valuation  is  made  for  the  purpose  of  fixing  the  amount 
of  insurable  interest,  and  as  the  premium  is  always  a  part  of 
that  interest,  it  should  seem  to  be  the  more  obvious  construc- 
tion of  the  valuation,  to  consider  it  as  including  the  premium, 
unless  the  contrary  appears  from  the  manner  of  valuing,  or 
from  some  other  part  of  the  policy.  If  goods  are  valued  at  so 
much  in  the  lump,  the  valuation  is  generally  understood  to  in- 
clude the  premium.  This  appears  to  have  been  taken  for 
granted  by  the  parties  and  the  court,  in  a  New  York  case  ; 1 
and  so  it  seems  to  be  generally  understood  by  underwriters. 

This  question  was  discussed  in  a  case  of  an  insurance  of 
$  9,000,  at  a  premium  of  forty-five  per  cent.,  on  a  ship  valued 
at  $>  18,000,  of  which,  on  a  total  loss  having  occurred,  the  as- 
sured proved  himself  to  be  owner  of  but  one  third.  Estimat- 
ing in  this  proportion,  therefore,  on  the  valuation,  he  had  lost 
but  $  6,000.  If  the  underwriters  retained  the  whole  premium 
on  the  $  9,000,  he  would  by  this  mode  of  adjustment  obtain 
for  a  total  loss  but  $  1,350  over  the  amount  of  premium  he 
had  paid  ;  if  a  third  of  the  premium  was  to  be  returned,  then 
he  would  receive  $  2,700  over  the  amount  of  premium  retained 
by  the  underwriters ;  but  if,  as  the  court  in  Massachusetts  stated 


1  Ogden  v.  Col.  Ins.  Co.,  10  Johns.  273. 

2* 
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the  case,  the  valuation  was  construed  to  be  of  the  vessel  with- 
out adding  the  premium,  and  the  insurance  construed  to  be 
of  an  interest  consisting  of  the  amount  of  the  valuation  and 
rate  of  premium  added  to  it,  viz.  $26,100,  one  third  of  this 
sum,  or  $  8,700,  was  what  had  been  at  risk  under  the  policy. 
The  court,  consisting  of  Parker,  C.  J.  and  his  associates,  took 
this  latter  method  by  way  of  approximation  to  what  they 
deemed,  and  what  seems  actually  to  have  been,  the  equity  of 
the  case,  and  decided  in  favor  of  a  recovery  of  the  whole 
amount  of  $  9,000,  on  the  ground  that  this  was  the  amount 
which  the  assured  intended  to  cover,  and  that  the  insurance 
was  fairly  effected  on  a  valuation  of  $  18,000,  instead  of 


This  was  in  effect  setting  aside  the  valuation,  unless  there 
was  something  in  the  policy  showing  a  notice  to  the  under- 
writers that  the  rate  of  premium  was  to  be  added  to  the  valu- 
ation, in  estimating  the  value  under  the  policy.  The  case 
does  not  show  such  notice,  but,  on  the  contrary,  from  the  state- 
ment of  what  the  assured  intended,  without  any  intimation  of 
notice  of  his  intention  by  the  policy  itself,  it  is  to  be  inferred 
that  the  policy  contained  nothing  in  support  of  the  construc- 
tion adopted  by  the  court. 

In  a  subsequent  case,  the  same  court  adopted  the  rule,  that 
the  premium  is  included  in  the  valuation  in  directing  the  mode 
of  adjustment  to  be  adopted  in  reference  to  the  application  of 
the  exception  of  partial  losses  under  five  per  cent.2  Mr. 
Benecke  3  says,  that  a  valuation  at  so  much  per  livre,  rupee, 
&c.  of  the  invoice,  includes  the  premium. 

In  a  New  York  case  of  a  valuation  of  coffee  at  a  certain  rate 
per  pound,  the  parties  agreed  in  making  up  the  insurable  in- 
terest by  adding  the  rate  of  premium,  no  question  being  made 
as  to  this  method  of  computation.4 

The  better  doctrine  on  this  subject  seems  to  be,  that 

1  Mayo  v.  Maine  F.  &  M.  Ins.  Co.,  3  p  15Q)  Lond.  ed.  1824  ;  Benecke 

12  Mass.  R.  259.  &  Stevens  by  Phil.,  1833,  p.  54. 

8  Brooks  v.  Oriental  Ins.  Co.,  7  4  Minturn  v>  Col.  Ins.  Co.,  10 

Pick.  259.  Johns.  75. 
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A  valuation  of  the  subject  in  gross,  or  by  the  weight,  meas- 
ure, or  piece,  is  such  of  the  entire  interest  including  the  pre- 
mium, unless  a  different  construction  is  indicated  by  the 
policy. 

The  valuation  of  the  ship  and  freight  is  necessarily  made  in 
gross,  and,  except  in  the  case  above  referred  to,  no  doubt  has, 
to  my  knowledge,  been  suggested,  that  it  includes  the  premi- 
um, or,  in  other  words,  is  an  estimate  of  the  entire  insurable 
interest.  This  is  a  ground  for  applying  the  same  rule  to  the 


cargo. 


Where  only  a  particular  part  of  the  subject  included  in  the 
policy  is  valued,  the  presumption  should  seem  to  be,  that  the 
premium  is  not  included  in  the  valuation. 

1202.  A  policy  specifying  the  value  of  a  foreign  currency 
in  iv hich  the  invoice  of  goods  to  be  shipped  at  a  foreign  port 
may  be  made  out,  is  not,  therefore,  a  valued  policy. 

As  where  it  was  agreed  to  estimate  the  French  franc  at 
forty-four  cents.1 

1203.  Whether  the  valuation  of  goods  or  any  other  subject 
is  opened  in  adjusting  a  partial  loss  ? 

Though  it  should  seem  from  the  preceding  cases  that  a  val- 
uation of  the  goods  makes  the  case  the  same  as  if  they  had 
actually  cost,  including  the  premium,  the  amount  at  which 
they  are  valued,  yet  if  we  are  to  understand  as  literally  accu- 
rate what  has  been  said  in  a  few  instances,  it  is  otherwise. 

Lord  Mansfield  is  reported  to  have  said  :  "  An  average  loss 
opens  the  policy.  I  will  give  you  the  origin  of  this  custom. 
It  was  in  a  case2  where  Lord  C.  J.  Lee  said,  valuation  at  the 
sum  insured  is  an  estoppel  in  case  of  a  total  loss,  but  not  so  in 
an  average  loss  only." 

In  1747,  the  same  point  came  before  Lord  Ellenborough 
and  his  associates,  when  the  same  doctrine  was  again  stated.3 

Sewall,  J.,  giving  the  opinion  of  the  court  in  Massachusetts, 
says  :  "  In  valued  policies  the  value  is  understood  to  be  settled 

1  Ogden  v.  Col.  Ins.  Co.,  10  Johns.  273. 

•  Erasmus  v.  Banks,  Mich.  21  Geo.  II.,  cited  2  East,  113. 

3  Shawe  v.  Felton,  2  East,  109. 
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without  further  proof  only  in  the  event  of  total  loss,  and  not 
in  the  adjustment  of  a  partial  loss,  whether  general  or  particu- 
lar." l 

Weskett  2  supposes  the  case  of  a  vessel  worth  £  1,500,  and 
valued  at  £  1,000,  on  which  a  loss  of  £  400  accrues,  and 
says  :  "Now  this  £  400  ought  to  be  borne  by  the  real  value 
of  £  1,500,  making  £26  13s.  4d.  per  cent.,  and  not  by 
£  1,000,  the  nominal  value,  which  would  make  40  per  cent.  ; 
and  yet  it  is  certain  that  averages  on  ships  undervalued  are 
very  often  paid  by  this  latter  and  erroneous  calculation  ; 
whereas,  in  case  of  average,  whether  on  ship,  goods,  or  freight, 
the  policy  ought  to  be  opened  if  there  be  an  undervaluation." 

Magens  says:  "It  is  not  sufficient  to  make  a  valuation  in 
the  lump,  because  it  would  only  serve  in  a  total  loss ;  but  to 
make  a  valuation  of  service,  where  goods  are  damaged  or  part- 
ly lost,  the  policy  must  express  what  particular  goods  they 
were,  and  their  value  by  the  piece,  pound,  yard,  &c."  3  He 
accordingly  supposes  the  only  reason  for  opening  the  policy, 
in  case  of  a  partial  loss,  to  be  the  impossibility  of  applying  the 
valuation  in  adjusting  such  a  loss.  But  it  will  appear  in  the 
sequel  that  a  partial  loss  may  be  adjusted  upon  the  basis  of 
the  valuation. 

Notwithstanding  the  reiteration  of  this  proposition,  the  juris- 
prudence of  Lord  Mansfield's,  as  well  as  Lord  Ellenborough's, 
time  furnishes  instances  of  adjustments  of  a  partial  loss  upon 
the  basis  of  the  valuation. 

Sugars,  valued  at  £  30  per  hogshead,  which  was  probably 
higher  than  the  invoice  price,  as  it  was  the  price  at  which  the 
assured  limited  his  agent  in  the  sales  at  Hamburg,  were  insured 
from  the  West  Indies  to  that  place.  They  had  been  damaged 
by  sea-water  about  seventeen  per  cent. ;  and  Lord  Mansfield 
and  his  associates  decided,  that  the  underwriters  must  pay 
seventeen  per  cent,  of  the  amount  at  which  they  were  valued.4 

Under  a  policy  on  goods,  valued  at  £  1,500,  which  cost  the 

1  Clark  v.  Unit.  Mar.   &  F.   Ins.        3  Vol.  I.  p.  35,  s.  34. 

Co.,  7  Mass.  Rep.  365.  4  Lewis  v.  Rucker,  2  Burr.  1167. 

2  Valuation,  n.  10. 
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assured,  including  charges,  £  1,443,  half  of  the  goods  were 
lost.  Lord  Ellenborough  and  his  associates  decided  that  the 
underwriters  should  pay  half  of  the  sum  at  which  they  were 
valued,  and  no  question  was  made,  whether  the  policy  was  to 
be  opened  because  it  was  a  partial  loss.1 

Coffee  was  insured  and  valued  at  £  3,000,  the  invoice  price 
of  which  was  £  2,720.  A  partial  loss  occurred,  and  neither 
the  parties,  nor  the  English  Court  of  Com.  PL,  expressed  any 
doubt*that  it  must  be  settled  according  to  the  valuation.2 

The  freight  of  a  vessel  was  insured  from  Hayti  to  Liver- 
pool, "valued  at  £6,500."  The  vessel  was  lost  when  only 
fifty-five  bales  of  cotton  had  been  taken  on  board  towards  the 
cargo  for  the  intended  voyage.  Lord  Ellenborough  said  :  "  If 
the  freight  of  a  part  only  of  the  goods  to  be  carried  be  lost,  the 
assured  can  only  recover,  in  respect  of  that  loss,  according  to 
the  proportion  which  that  bears  to  the  whole  sum  at  which 
the  entire  freight  was  estimated  in  the  valuation."  3  And  this 
was  called  "  opening "  the  policy,  by  which  was  evidently 
meant,  not  setting  aside  the  valuation,  but  ascertaining  to 
what  and  in  what  manner  it  was  to  be  applied. 

Weskett's  objection  to  this  way  of  settling  an  average  is 
founded  on  the  supposition,  that  the  underwriters  would  there- 
by, in  case  of  an  undervaluation,  be  liable  to  pay  partial  losses 
out  of  proportion  to  the  premium.  But  whenever  the  loss  can 
be  ascertained  to  be  one  quarter,  half,  or  any  other  definite 
proportion  of  the  property,  the  underwriters  ought  to  pay  that 
proportion  of  the  amount  at  which  it  is  valued.  Weskett's 
reason  seems,  therefore,  not  to  be  so  much  in  favor  of  opening 
the  valuation,  as  of  adhering  to  it.  The  parties  have  agreed 
to  consider  the  insurable  interest  as  of  a  certain  value  ;  upon 
that  value  the  amount  of  premium  is  estimated ;  and  conse- 
quently the  amount  of  every  loss,  as  far  as  it  is  practicable, 
ought  to  be  determined  with  reference  to  this  agreed  value. 

Weskett's  position  seems  to  be,  merely,  that,  in  order  to  as- 
certain the  amount  of  a  partial  loss,  you  must  go  out  of  the 

1  Tunnou.  Edwards,  12  East,  488.         3  Forbes  v.   Aspinwall,    13  East, 

2  Goldsraid  v.  Gillies,  4  Taunt.  803.     323. 
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policy,  whereas  the  amount  of  a  total  loss  appears  by  the  policy 
itself.  In  proving  a  partial  loss  you  must  prove  what  it 
amounts  to  ;  but  if  you  prove  a  total  loss,  the  policy,  if  it  be  a 
valued  one,  proves  the  amount.  This  is  quite  a  different 
thing  from  treating  the  contract  as  an  open  policy.  In  ascer- 
taining the  amount  of  a  partial  loss,  the  policy  affords  greater 
or  less  facilities,  according  to  the  subject  or  subjects  insured, 
and  the  manner  in  which  they  are  valued.  If  the  policy  is  on 
a  hundred  bales  of  cotton,  valued  at  so  much  in  gross,  and  ten 
of  them  are  destroyed,  or  they  are  damaged,  some  more  and 
some  less,  to  one  tenth  part  of  the  whole  value,  it  is  plain  that 
the  insurer  ought  to  pay  one  tenth  part  of  the  sum  at  which 
they  are  valued  ;  that  is,  supposing  the  whole  sum  at  which 
they  are  valued  is  insured,  which  we  are  supposing  all  along. 
I  presume  that  nobody  ever  knew  of  a  loss  of  this  sort  adjusted 
upon  any  other  principle.  And  yet  it  may  give  the  assured 
more  than  indemnity,  or  less  ;  for  the  article  may  be  valued 
at  twenty  per  cent,  less  than  he  gave  for  it,  or  at  twenty  per 
cent,  more  than  he  could  sell  it  for.  But  as  between  the  par- 
ties he  is  precisely  indemnified,  for  they  have  agreed  what 
shall  be  considered  an  indemnity. 

But  suppose  the  subject  to  consist  of  a  hundred  bags  of 
sugar,  and  as  many  bales  of  cotton  ;  and  the  whole  to  be 
valued  together  at  one  sum  ;  and  a  loss  to  happen  as  before, 
by  the  destruction  of  ten  bales,  or  damage  to  the  amount  of 
ten  per  cent,  of  the  cotton.  The  same  facts  will  not  show  the 
amount  of  the  loss  in  this  case,  as  in  the  former ;  showing  a 
loss  of  ten  per  cent,  on  the  cotton  does  not  give  the  proportion 
of  the  insurable  interest  lost.  To  find  this,  it  is  necessary  to 
show,  further,  what  proportion  of  the  interest  consisted  of  cot- 
ton, and  what  of  sugar.  Now.  the  going  out  of  the  policy  to 
show  this  last  fact,  instead  of  finding  it  in  the  policy  by  a 
separate  valuation  of  the  different  articles,  is  all  that  Weskett 
could  have  meant  by  opening  the  policy. 

Nothing  more  than  this  can  be  supposed  ever  to  have  been 
deliberately  intended  by  any  court  of  law.  Strictly  to  open  a 
policy,  or  treat  a  valued  as  an  open  policy,  whether  in  respect 
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of  a  partial  or  total,  or  a  general,  or  particular,  loss,  —  what  is 
it,  but  to  substitute  another  contract  for  that  which  the  parties 
have  made  ?  Unintelligible,  impracticable,  or  illegal  stipula- 
tions may  be  void,  or  may  defeat  a  contract ;  but  where  the 
thing  agreed  on  is  intelligible  and  lawful,  the  only  legal  ques- 
tion, if  any,  seems  to  be,  how  far  it  is  practicable  to  carry  it 
into  effect. 

In  case  of  the  total  loss  of  a  ship  insured  in  a  valued  policy, 
the  insurers  contended  that  they  were  answerable  for  only  the 
value  at  the  time  of  the  loss.  Lord  Kenyon  said :  "  If  we 
were  to  enter  into  the  calculations  contended  for,  every  valued 
policy  would  be  opened."  l  And  the  reason  applies  with 
equal  force  to  a  case  of  partial  loss. 

Mr.  Stevens  is  of  opinion  that  a  valuation  ought  not  to  be 
opened  in  adjusting  a  partial  loss.2 

If  a  part  of  the  cargo  insured  is  valued,  it  is  easy  to  ascer- 
tain what  amount  that  is  not  valued  is  covered,  by  deducting 
from  the  sum  insured  the%  amount  of  the  part  valued.  If  dif- 
ferent subjects,  as  ship  and  cargo,  are  insured  in  the  same 
policy,  and  separately  valued,  or  if  goods  are  valued  at  so 
much  the  piece,  box,  &c.,  the  value  of  a  part  is  fixed  by  the 
policy.3 

Suppose  a  cargo  consisting  of  different  articles,  and  the  ves- 
sel and  freight,  to  be  insured  in  one  policy,  and  all  valued 
together  at  one  entire  sum,  and  a  loss  to  happen  on  either 
one  species  of  goods,  upon  the  ship,  or  the  freight :  how  can 
the  loss  be  settled  according  to  the  valuation  ?  or,  in  other 
words,  how  is  the  amount  insured  on  each  to  be  determined? 
for  that  being  determined,  the  mode  of  adjusting  the  loss  ap- 
pears from  the  above  instances.  Such  a  case  has  occurred. 

A  policy  was  made  on  'ship,  cargo,  and  freight,  all  valued  in 
gross,  at  $  5,000.  It  was  contended  in  behalf  of  the  under- 
writers, that  this  policy  was  void  for  uncertainty,  because, 
without  a  specification  of  the  sums  respectively  insured  on 

1  Shawe  v.  Felton,  2  East,  109. 

2  Part.  2,  a.  1,  p.  168  ;  Benecke  &  Stevens  by  Phil.,  1833,  p.  1. 

3  Emery  v.  Rogers,  1  Esp.  207. 
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ship,  cargo,  and  freight,  it  could  not  be  known  whether  the 
underwriters  were  liable  for  a  partial  loss,  or  how  to  apportion 
the  loss.  The  case  turned  on  another  point,  and  no  decision 
was  made  upon  this,  on  which,  however,  the  judges  were  di- 
vided in  opinion.1 

There  can  be  no  doubt  that,  if  ship,  cargo,  and  freight  are 
insured  in  an  open  policy,  the  contract  is  valid,  and  not  void  for 
uncertainty,  any  more  than  if  a  cargo  consisting  of  different 
kinds  of  goods  is  so  insured.  Insurances  are  often  made  in 
this  manner,  and  no  question  was  ever  made  respecting  their 
validity.  If,  then,  it  could  be  ascertained,  under  an  open  policy 
on  ship,  freight,  and  cargo,  how  much  is  insured  on  each,  as 
it  undoubtedly  can  be,  what  difficulty  is  there  in  ascertaining 
the  same  thing  where  any  two,  or  all  of  them,  are  valued  to- 
gether ?  Suppose  the  whole  amount  of  the  insurable  interest 
in  ship,  cargo,  and  freight,  insured  in  an  open  policy,  to  con- 
sist of  ten  parts,  of  which  the  ship  constitutes  five,  the  freight 
one,  and  the  cargo  four;  and  suppose  five  to  be  insured  in  an 
open  policy.  It  is  an  easy  thing  to  divide  the  five  into  parts 
having  the  same  proportion  to  each  other.  In  case  of  a  loss 
on  freight,  or  damage  to  the  ship  or  goods,  in  settling  the 
loss  under  an  open  policy  it  is  ascertained  what  per  cent,  is 
lost  on  the  insurable  interest,  and  if  the  sum  insured  is  a  half 
or  quarter  of  the  amount  of  the  interest,  the  underwriter  pays 
fifty  per  cent,  or  twenty-five  per  cent,  of  the  loss.  Under  a 
valued  policy  he  ought  to  pay  the  same  per  cent,  upon  the 
agreed  amount  of  the  interest,  that  is,  upon  the  valuation,  as 
far  as  that  amount  is  covered  by  the  policy.  The  rate  per 
cent,  of  loss  being  ascertained  in  this  way  out  of  the  policy, 
the  loss  as  between  the  parties  is  ascertained  by  taking  the 
same  proportion  of  the  sum  insured  upon  the  agreed  value. 

Accordingly,  the  better  doctrine,  and  the  one  conclusively 
established,  is,  that 

The  valuation  is  to  be  adhered  to  and  applied,  so  far  as  it 
is  practicable,  in  settling  partial  as  well  as  total  losses. 

1  Stocker  v.  Harris,  3  Mass.  Rep.  409. 
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Iii  case  of  damage  to  goods  or  the  destruction  of  a  part  of 
them,  or  of  loss  of  a  part  of  the  freight,  there  is  no  practical 
difficulty  in  adjusting  the  loss  upon  the  basis  of  the  valuation. 
In  case  of  expenses  incurred  on  any  subject,  questions  some- 
times arise  respecting  the  application  of  the  valuation,  the  con- 
sideration of  which  belongs  to  the  subsequent  chapters  on 
particular  and  general  average. 

1204.  A  valuation  of  the  freight  of  a  ship  is  presumed  to 
be  that  of  a  full  cargo,  or  the  charter  of  the  entire  ship,  and 
is  so  applied,  unless  the  phraseology  of  the  policy  or  the  cir- 
cumstances are  ground  for  a  different  construction.1 

If,  therefore,  only  a  part  of  the  freight  of  an  entire  cargo  is 
at  risk  at  the  time  of  a  loss,  the  valuation  is  applied  pro  rata  in 
adjusting  the  loss.2 

1205.  Though  freight  is  usually  agreed  for  and  estimated 
in  money,  it  is  not  necessary  to  the  validity  of  a  valuation  of 
this  interest,  that  it  should  actually  amount  to  the  sum  at 
which  it  is  valued. 

Under  a  policy  on  freight  from  Bourdeaux  to  Philadelphia, 
valued  at  $  7,500,  where  a  great  part  of  the  cargo  was 
shipped  by  the  assured  himself,  the  vessel  was  captured  and  a 
valid  abandonment  was  made,  and  on  recapture  and  restitution 
of  the  ship  with  the  allowance  of  freight,  though  to  an  amount 
less  than  the  valuation,  it  was  held  in  Pennsylvania,  by  Tilgh- 
man,  C.  J.  and  his  associates,  not  to  be  necessary  that  the 
freight  list,  including  the  goods  of  the  assured  estimated  at  the 
usual  rate,  should  amount  to  the  valuation.3 

3  Wolcott  v.  Eagle    Ins.   Co.,    4  valuation,  the  deficiency  in  comparison 

Pick.  429.  with  the  valuation  was  reduced  to  an 

2  Forbes   v.    Aspinwall,    13   East,  amount  within  the  limits   which   the 
323  ;    Montgomery  v.    Eggington,   3  court  deemed  not  to  be  unreasonable, 
T.    R.  362 ;  Coolidge  v.    Gloucester  though  the  Chief  Justice,  in    giving 
Ins.  Co.,  15  Mass.  R.  341  ;   Riley  v.  the  opinion  of  the  court,  said  he  did 
Hartford  Ins.  Co.,  2  Conn.  R.  368.  not  consider  them  as  deciding  that,  in 

3  Dumas   v.    Unit.    Ins.    Co.,    12  case  the  assured  had  himself  shipped 
Serg.  &  R.  437.     The  assured  being  the  whole  cargo,  the  valuation  would 
willing  to  allow  for   his  own  goods  have  precluded  all  question  as  to  the 
freight  pro  rata  upon  the  basis  of  the  actual  amount  of  the  freight. 
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1206.  Policies  are  sometimes  made  upon  net  freight,  and 
Weskett   says,  the  London  Assurance  Company  usually  re- 
fused to  insure  this  subject  otherwise.1     According  to  him,2 
•  net  freight  means  the  profit  of  the  hire  of  the  ship,  after  de- 
ducting port-charges,  wages,  &c.3 

If  the  owner  ships  the  cargo,  the  value  of  net  freight  will, 
by  the  same  rule,  be  the  current  rate  for  the  voyage  insured, 
deducting  wages,  &c. 

In  a  policy  made  in  Philadelphia,  about  1800,  the  freight  is 
valued  at  two  thirds  of  the  gross  amount ; 4  the  same  propor- 
tion of  the  gross  freight  was  also  insured  in  a  policy  in  New 
York,5  and  insurers  in  some  other  places  have  adopted  a  simi- 
lar rule,  which  shows  some  uniformity  of  practice  in  fixing 
the  amount  to  be  insured  upon  this  interest. 

1207.  A  valuation  of  freight  much  above  its  gross  amount, 
fairly  made,  is  valid  ;  no  less  than  on  other  subjects. 

In  one  case,  the  court  in  Massachusetts  said :  "  The  parties 
agree  that  the  freight  shall  be  valued  at  a  sum,  which  eventu- 
ally proves  to  be  three  times  the  value  of  the  carriage  of  the 
goods.  But  we  do  not  perceive  that  the  estimate  was  unfairly 
made."  And  it  was  adjudged  that  the  underwriters  should  pay 
a  loss  according  to  the  valuation.6 

Where  the  policy  was  on  the  freight,  valued  at  the  sum  in- 
sured, "  carried  or  not  carried,"  and  at  the  time  of  a  loss  only 
a  part  of  the  interest  had  accrued,  a  part  of  the  cargo  only 
being  on  board,  it  was  held  in  New  York  that  the  amount 
was  fixed  at  the  full  valuation.7  In  other  words,  by  this 
clause,  "  carried  or  not  carried,"  the  insurers  were  understood 
to  assume  the  risk  of  not  procuring  goods  to  be  shipped,  on 
which  the  freight  was  to  be  earned. 

1  Tit.  Freight,  n.  10.  5  Cheriot    v.    Barker,     2    Johns. 

2  Same  tit.  n.  1.  346. 

3  The  published  rules  of  one  insur-  6  Coolidge  v.  Gloucester  Mar.  Ins. 
ance  company  (the  Patapsco  Ins.  Co.  Co.,  15  Mass.  Rep.  341. 

of  Baltimore)   define  it  to  mean  two        7  De  Longuemere    v.   Phcen.   Ins. 
thirds  of  the  gross  freight.  Co.,  10  Johns.  127. 

4  Jones  v.  Ins.  Co.  of  N.  America, 
4  Ball.  246. 
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1208.  Suppose  the  voyage  to  have  intermediate  stages  at 
which  freight  up  to  the  time  is  earned,  and  becomes  due,  in- 
dependently of  the  circumstance  of  the  vessel's  arriving  at 
subsequent  stages ;  and  the  freight  of  the  whole  voyage  is 
valued  in  gross,  —  Is  this  a  valuation  of  the  amount  of  all 
the  freights,  or  of  the  amount  of  each  severally  ? 

A  case  of  this  description  has  occurred  in  New  York.  In- 
surance was  made  on  freight  valued  at  $2,000,  "at  and  from 
Philadelphia  to  Omoa  and  Golfo  Dolco,  and  at  and  from  thence 
to  Philadelphia."  The  assured  was  owner  of  the  ship  and 
cargo.  In  the  outward  voyage,  the  ship  earned  freight  to  the 
amount  insured.  A  return  cargo  was  taken  on  board,  the 
freight  of  which  would  have  amounted  to  the  same  sum. 
This  freight  was  lost.  The  assured  insisted  that  the  outward 
and  homeward  freight  were  each  valued  by  this  policy  at 
$2,000;  the  insurers  said  both  freights  were  valued  at  that 
sum,  and  as  half  of  the  whole  amount  of  freight  for  the  voy- 
age round  had  been  earned,  it  was  a  loss  of  only  fifty  per  cent, 
of  the  amount  insured.  It  was  held  to  be  a  valuation  of 
each  successive  freight  separately  at  the  amount  of  the  valua- 
tion.1 

Two  policies  being  made  on  freight  valued  at  $  12,000  in 
each,  on  a  voyage  from  Teneriffe  to  Havana  and  thence  to 
New  York,  with  liberty  in  one  to  stop  at  Matanzas,  the  vessel 
had  freight  for  $  7,000  to  Havana,  which  was  paid  on  delivery 
of  the  cargo  at  Matanzas,  where  the  consignee  consented  to 
receive  it.  The  ship  then  proceeded  to  Havana,  and  there 
took  a  cargo  for  New  York,  for  which  the  freight  was  to  be 
$  420,  and  was  lost  on  the  passage.  The  question  was  made, 
whether  only  the  freight  from  Teneriffe  was  insured.  It  was 
held  in  New  York,  that  the  policy  covered  the  freight  from 
Havana,  and  judgment  was  given  for  the  $>  420,  this  being  all 
that  was  demanded.2 

In  a  policy  on  freight  for  a  year  with  a  valuation,  it  was  as- 
sumed by  the  parties  and  the  court  in  Massachusetts,  that  the 

1  Davy  v.  Hallett,  3  Caines,  16. 

2  Hughes  v.  Un.  Ins.  Co.,  8  Wheat.  294. 
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valuation  was  of  the  freight  of  each  successive  passage  sepa- 
rately.1 

Insurance  of  $  1,000  being  on  the  freight  of  a  vessel,  laden 
or  to  be  laden,  valued  at  the  sum  insured,  at  a  premium  of  2| 
per  cent.,  at  and  from  Baltimore  to  Anx  Cayes,  with  the  privi- 
lege of  another  port,  and  at  and  from  either  back  to  Baltimore, 
the  outward  freight  of  $  500  was  paid  at  Aux  Cayes,  and  on 
the  homeward  voyage  there  was  a  total  loss  of  freight,  which, 
for  that  passage,  was  at  least  $500.  The  valuation  was 
held,  by  the  Court  of  Appeals  in  Maryland,  to  apply  to  the 
freight  of  each  passage  separately,  and  the  judgment  was  for 
the  full  amount  of  the  valuation.2 

Insurance  being  on  freight  valued  at  $  4,000  from  Gibraltar 
to  Bourdeaux,  and  thence  to  Philadelphia,  the  vessel  left  Gib- 
raltar with  20,000  specie  dollars,  the  master  being  ordered 
to  purchase  a  cargo  of  brandy  at  Bourdeaux,  if  the  price  should 
be  within  a  certain  rate,  or  to  take  a  cargo  on  freight  for 
Philadelphia,  or  to  proceed  to  St.  Petersburg.  The  ship  was 
lost  on  the  passage  to  Bourdeaux.  It  was  held  in  Pennsyl- 
vania, that  the  valuation  was  of  the  freight  from  Bourdeaux  to 
Philadelphia,  and  that  the  interest  in  the  freight  of  that  pas- 
sage had  not  commenced  ;  and,  accordingly,  that  the  insurers 
were  not  liable  for  the  amount  of  the  valuation.3 

A  case  occurred  in  Boston,  before  referees,  under  a  policy  for 
a  voyage  to  India  and  back,  underwritten  in  Salem,  on  the 
freight  of  a  ship,  which  was  piratically  taken  possession  of  on 
the  coast  of  Sumatra,  and  plundered  of  the  specie  remaining 
on  board,  when  only  a  part  of  the  homeward  cargo  had  been 
taken  on  board.  The  master  having  thus  lost  his  funds  for 
the  purchase  of  the  remainder  of  a  homeward  cargo,  and  being 
able  to  find  but  a  small  quantity  of  goods  on  freight,  came 
home  with  but  a  part  of  a  cargo,  and  the  owners  claimed  for  a 
loss  on  freight.  The  question  was,  whether  the  freight  of  a 

1  Wolcott   v.   Eagle  Ins.    Co.,   4        3  Adams    v.    Penn.    Ins.    Co.,    1 
Pick.  429.  Rawle,  97. 

2  Patapsco   Ins.    Co.  v.  Piscoe,  7 
Gill  &  Johns.  293. 
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whole  cargo,  or  what  part  of  it,  was  at  risk  at  the  time  of  the 
loss.  As  the  particular  voyage  was  described  in  the  policy, 
and  it  was  stated  that  the  ship  carried  out  specie  ;  and  as  the 
premium  was  at  a  rate  predicated  upon  the  supposition  of  the 
whole  freight  being  at  risk  both  outward  and  homeward,  and 
as  pepper  was  to  be  had  on  the  coast,  and,  with  specie  on 
board  to  purchase  it,  the  ship  was  more  certain  of  a  return 
cargo  than  she  could  have  been  with  a  mere  contract  or  char- 
ter-party for  the  supply  of  a  cargo  ;  the  referees  were  of  opin- 
ion, that  equitably,  at  least,  as  between  the  parties  to  the  poli- 
cy, the  freight  of  a  whole  cargo  was  at  risk  at  the  time  of  the 
piracy,  and  that  the  assured  were  entitled  to  recover  for  a  loss 
of  freight  in  the  proportion  of  the  deficiency  of  the  homeward 
cargo.1 

The  result  of  this  jurisprudence  is  in  favor  of  the  valuation 
of  freight  on  time,  or  for  successive  passages,  being  of  that 
successively  pending  on  the  separate  passages,  and  not  the  ag- 
gregate freight  of  all  the  passages.  This  cannot,  however,  be 
the  invariable  construction.  In  the  Maryland  case  just  referred 
to,2  the  valuation  was  about  double  the  interest  at  risk  on 
either  passage,  and  the  construction  that  the  valuation  was  of 
the  aggregate  freight  would  have  corresponded  more  nearly  to 
a  contract  of  indemnity.  In  case  of  a  succession  of  long  and 
short  passages,  the  application  of  the  valuation  to  the  freight 
of  each  successive  passage  would  give  it  a  very  irregular 
operation. 

If  the  size  of  the  vessel,  the  comparative  length  of  the  suc- 
cessive passages  described  or  to  be  expected,  and  the  ordinary 
rate  or  amount  of  freight  in  the  trade,  can  be  taken  into  con- 
sideration in  case  of  ambiguity  on  the  face  of  the  policy,  it 
will  assist  materially  in  putting  a  construction  upon  such  a 
valuation  ;  and  I  do  not  perceive  any  objection  to  resorting  to 
those  circumstances  of  the  subject-matter,  in  giving  a  con- 
struction to  such  an  ambiguous  valuation. 

1  Peabody    v.    Salem    Mar.     Ins.        2  Patapsco    Ins.    Co.    v.    Piscoe, 
Co.,  Boston,  1839.  supra,  p.  28. 

3* 
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I  conclude,  therefore,  that  the   doctrine    applicable  to   the 
subject  is,  that 

A  valuation  of  freight  in  a  time  policy ',  or  one  for  successive 
passages,  is  presumed  to  be  of  that  successively  pending,  but 
this  presumption  may  be  rebutted  by  the  other  provisions  of  the 
policy,  or  by  proof  of  the  nature  of  the  trade,  or  the  ordinary 
amount  of  the  freight,  that  the  parties,  at  the  time  of  making 
the  policy,  may  reasonably  have  supposed  \vould  be  pending 
at  successive  periods,  showing  that  the  valuation  is  applicable 
to  the  aggregate  amount  of  the  successive  freights. 

1209.  Insurance  on  profits  is  usually  made  by  a  valuation. 
Mr.  Justice  Livingston,  giving  the  opinion  of  the  court,  in  New 
York,  said :  "  Every  insurance  on  profits  must  of  necessity  be 
considered  a  valued,  and  not  an  open  policy.  If  it  were  other- 
wise, it  would  be  next  to  impossible  to  prove  their  value. 
How  are  you  to  ascertain  what  is  often  imaginary,  and  must 
depend  on  so  many  contingencies?  "  l 

The  prevailing  practice  of  agreeing  to  settle  a  loss,  under  a 
policy  on  profits,  by  the  same  rules,  and  at  the  same  rate,  as  a 
loss  on  the  goods,  is  conformable  to  this  principle,  for  it  admits 
that  the  ownership  of  the  goods  gives,  of  itself,  an  insurable 
interest  in  profits,  independently  of  the  circumstance  that  the 
goods  would  actually  have  afforded  a  profit  at  the  port  of  des- 
tination. It  is  consistent  with  this  practice  to  go  still  further, 
and  admit  that  the  amount  insured  on  profits  in  a  policy  in  an 
open  form  is  the  value  of  the  interest;  for  if  a  proof  of  the 
amount  of  interest  is  required  in  this  case,  as  in  an  open  policy 
on  goods,  it  would  be  requiring  the  proof  of  a  fact  to  show  the 
amount  of  the  interest,  which,  if  required  at  all,  should  be  re- 
quired to  show  the  existence  of  the  interest  ;  for  if  the  amount 
depends  on  what  profit  would  be  actually  made  at  the  port  of 
destination,  it  seems  to  follow,  that,  if  no  profit  would  be 
made,  there  is  no  interest.  And  as  the  interest  is  admitted 
without  this  proof,  so  should  be  its  amount.  This  is  also  con- 
formable to  what  is  universally  understood  of  an  insurance  on 

1  Mumford  v.  Hallett,  1  Johns.  439  ;  Riley  v .  Hartford  Ins.  Co.,  2  Conn. 
Rep.  368. 
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profits,  namely,  that  it  is  the  same  thing  as  the  insurance  of 
goods  at  a  valuation  above  the  prime  cost.  But  the  same 
question  might  arise  here  as  in  case  of  a  policy  upon  freight, 
namely,  whether  all  the  goods,  of  which  the  profits  were  in- 
tended to  be  insured,  had  been  put  at  risk. 

Under  a  policy  on  the  profits  of  a  cargo  on  a  voyage  from 
Philadelphia  to  the  Mediterranean,  and  thence  to  South  Amer- 
ica, valued  at  $j  20,000,  the  ship  and  cargo  were  destroyed  by 
fire  at  Gibraltar.  It  was  held  that  the  assured  was  entitled  to 
recover  the  whole  amount  of  the  valuation  against  the  under- 
writers, without  proving  that  there  \vould  have  been  any  ulti- 
mate profit  on  the  voyage,  if  it  had  been  pursued  without  in- 
terruption or  disaster.1  And  this  is  the  prevalent  doctrine  in 
the  United  States. 

But  a  different  doctrine  prevails  in  England.  There  it  is 
held,2  that  the  property  in  the  goods  does  not  necessarily  give 
an  insurable  interest  in  profits ;  to  constitute  such  an  interest, 
it  must  be  shown  that  there  would  have  been  a  profit  had  the 
goods  arrived  at  the  port  of  destination.3  The  interest  being 
considered  of  a  kind,  the  amount  of  which  can  be  ascertained 
and  proved,  the  same  proof  is  required  of  the  amount  of  this 
interest  as  of  that  in  goods  or  a  vessel.4  In  England,  there- 
fore, under  a  valued  policy  on  profits,  the  assured  must  show 
that  all  of  the  goods  were  at  risk,  and  that  there  would  have 
been  some  profit ;  the  valuation  will  then  attach  to  it,  and 
determine  the  amount  as  between  the  parties.  But  if  the 
insurance  be  in  the  form  of  an  open  policy,  the  amount  of  in- 
terest must  be  proved,  and  a  return  of  premium  may  be  claimed 
for  short  interest,  as  in  other  cases. 

Mr.  Benecke  5  is  of  opinion,  that  expected  profit  should  al- 
ways be  insured  in  an  open  policy,  for  otherwise  it  will,  he 
says,  be  a  wager,  "  those  rare  cases  only  excepted  where  the 

1  Patapsco  Ins.  Co.   v.  Coulter,  3        4  Eyre  v.  Glover,  16  East,  218. 
Pet.  Sup.  Ct.  R.  222.  5  Lond.  ed.  1834,  p.  28  ;  Benecke 

2  Supra,  ch.  3,  sect.  8.  &  Stev.  by  Phil.,  1833,  p.  32. 

3  Barclay  v.  Cousins,  2  East,  544  ; 
Hodgson  v.  Glover,  6  East,  316. 
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profit  does  not  depend  on  the  state  of  the  market,  and  can  be 
looked  upon  as  certain."  But  as  one  object,  and  often  the 
only  object,  of  a  valuation,  is  to  avoid  the  difficulty  of  settling 
the  amount  of  interest  in  an  open  policy,  many  cases  occur  in 
which  it  is  expedient  to  value  profits  as  well  as  any  other  in- 
terest. In  considering  this  question  we  may  dismiss  the 
phrase  "expected  profits,"  since,  in  the  United  States  at  least, 
the  word  "profits"  is  ordinarily  used  to  mean  all  that  can  be 
understood  either  here  or  in  England  by  expected  profits ;  for 
if  profits  are  not  expected,  but  are  realized,  they  must  have 
been  realized  in  the  form  of  merchandise,  money,  or  debts  due, 
and  will  of  course  be  insurable  under  those  descriptions.  The 
profit,  then,  which  is  the  subject  of  a  policy  upon  this  interest, 
is  the  excess  of  the  value  of  the  subject  at  the  port  of  destina- 
tion over  its  value  at  the  shipping  port.  It  is  only  in  case  of 
loss  that  the  policy  is  of  any  avail  to  the  assured,  and  he 
wishes  that  it  may  avail  him  in  a  total  as  well  as  partial  loss. 
In  the  latter  case,  the  loss  may  be  adjusted,  under  an  open 
policy,  on  the  English  doctrine,  by  ascertaining  how  much 
less  the  profit  is  than  it  would  have  been  if  the  goods  had  ar- 
rived sound. 

But  in  case  of  a  total  loss  by  the  ship  never  arriving,  it  is 
very  difficult  to  say  what  the  profits  would  have  been  had  the 
ship  arrived,  since  it  is  not  possible  to  determine  when  she 
would  have  arrived  ;  and  if  this  difficulty  is  got  over  by  as- 
suming some  probable  time,  there  must  be  often  a  long  delay 
in  hearing  from  a  distant  port  of  destination,  and  learning  the 
state  of  the  markets.  The  prompt  return  of  his  capital  to  the 
assured  in  case  of  loss,  which  is  a  very  important  consideration 
in  insuring,  requires  a  valuation  of  the  profits,  in  preference  to 
an  open  policy  subject  to  an  adjustment  upon  the  English  doc- 
trine of  determining  the  amount  by  the  state  of  the  market  at 
the  port  of  destination.  The  same  difficulty  does  not  arise  in 
case  of  a  loss  on  goods,  which  is  adjusted  on  the  invoice  value. 
There  does  not  appear  to  be  any  way  of  avoiding  this  difficulty 
but  by  a  valuation,  and  this  is  felt  in  practice,  since  policies 
on  profits  are  usually  valued. 
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1210.  Whether  the  valuation  of  "  catchings  and  profits" 
on  a  fishing  voyage  is  applicable  to  the  catchings  on  shore  in 
the  process  of  being  dried  and  cured  so  as  to  be  fit  to  be  put  on 
board  of  the  vessel ;  or  when  prepared  ;  or  not  before  the  same 
are  on  board  of  the  vessel  ? 

The  valuation  and  insurance  are  supposed  in  this  question 
to  attach  simultaneously. 

Insurance  was  made  on  "  property  on  board  of  the  T.,  valued 
at  $  5,000,"  from  the  United  States  to  the  Falkland  Islands, 
&c.,  "  the  valuation  to  include  catchings  and  profits  during  the 
voyage."  The  vessel  was  wrecked,  having  a  part  of  a  cargo 
of  skins  on  board.  A  part  of  the  skins  which  had  been  put 
on  board  had,  before  the  loss  of  the  vessel,  been  transferred  to 
another.  Another  quantity  taken  had  been  salted  on  board  of 
the  same  other  vessel,  never  having  been  on  board  of  the  T. 
A  third  quantity  was  still  at  the  rocks  where  the  skins  were 
taken,  never  having  been  put  on  board  of  any  vessel,  and  not 
having  been  salted  in  preparation  for  the  voyage  home.  All 
these  skins  were  saved.  The  loss  being  total  in  its  character, 
the  assured  was  accountable  to  the  underwriters  for  what  was 
saved  in  deduction  from  the  valuation.  A  question  arose 
whether  all,  or  what  part,  of  the  catchings  were  to  be  account- 
ed for  as  salvage.  The  opinions  of  three  counsellors  were 
taken  separately  on  the  case.  One  was  of  opinion,  that  the 
valuation  applied  only  to  the  skins  that  had  been  on  board  of 
the  T.,  as  being  the  only  ones  that  were  subjects  of  the  policy, 
whether  as  to  the  risk  or  the  valuation.  Another  opinion  was, 
that  the  valuation,  as  it  purported  to  extend  to  the  profits  and 
catchings  during  the  voyage,  applied  to  all  the  skins  taken, 
whether  they  had  ever  been  on  board  or  not.  The  third 
opinion  1  was,  that  the  valuation  would  apply  to  the  skins 
when  they  came  on  board  in  the  usual  course  of  the  voyage, 
and  if  skins  were  taken,  and  not  put  on  board  according  to 
the  usual  course  of  the  voyage,  still  the  valuation  would  be 
applicable  to  them,  and  they  must  be  accounted  for  as  salvage, 

1  By  the  author. 
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or  deducted  from  the  amount  of  the  valuation,  in  adjusting  the 
loss ;  that  as  to  the  skins  salted  and  cured  on  board  of  the 
other  vessel,  as  it  seemed  probable  that  the  parties  to  the  poli- 
cy understood  that  the  skins  taken  were  to  be  salted  and  cured 
on  board  of  the  T.  or  some  other  vessel,  the  valuation  was  to 
be  applied  to  them,  and  they  were  to  be  accounted  for  as 
salvage.  But  as  to  those  at  the  rocks,  as  the  parties  could  not 
have  contemplated  that  these  would  be  on  board  at  that  time, 
and  as  they  were  not  at  the  time  in  a  state  ready  for  transpor- 
tation as  cargo,  they  ought  not  to  be  included  in  the  salvage. 
The  case  was  not  brought  before  any  judicial  tribunal. 

1211.  Insurance  on   buildings  against  fire  is  usually  by 
open  policies. 

1212.  In  fire  policies  on  movable  property  on  land,  such 
as  stocks  of  goods,  furniture,  &c.,  articles  of  uncertain  value, 
such    as    pictures,    statuary,    or    engravings,    are  frequently 
valued. 

1213.  A  fire  policy  for  any  amount  on  any  description  of 
subject  on  land  is  not  a  valuation  of  it  at  that  amount,  unless 
it  is  expressed  to  be  so.1 

1214.  Though  a  fire  company  is  prohibited  by  its  charter 
to  insure  over  a  certain  proportion  of  the  value  of  a  building, 
yet,  if  they  insure  not  exceeding  that  proportion  of  a  valuation 
deliberately  approved  by  their  committee,  and  there  is  no  fraud, 
they  are  estopped  to  object  that  it  is  of  less  value.2 

1215.  There  may  be  over-insurance  in  a  fire  policy,  no  less 
than  in  a  marine.3 

In  such  case,  if  there  is  no  clause  as  to  prior  insurance  in  the 
subsequent  policies,  the  different  sets  of  underwriters  contrib- 
ute as  in  marine  insurance.4 

Where  $  1,500  was  insured  on  a   building,  stated  in  the 

1  Wallace  v.  Ins.    Co.,  4  La.   R.  Co.,  4  Mete.  206.     See  also  Howell 
291 ;  Millaudon  v.  Western  Ins.  Co.,  v.  Cincinnati  Ins.  Co.,  7  Ohio  R.284. 
9  La.  R.   32  ;    Laurent  v.    Chatham        3  Millaudon  v.  Western  Ins.    Co., 
Ins.  Co.,    1   Hall,  41;  Alchhorne  v.  9  La.  R.  32. 

Saville,  6  J.  B.  Moore,  199.  4  3.  C. 

2  Fuller  v.  Boston  Mut.  Fire  Ins. 
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policy  not  to  exceed  three  fourths  of  its  value,  the  same  with 
the  land  appurtenant  being  worth  $  3,050,  and  represented  at 
the  time  of  effecting  the  policy  to  be  subject  to  a  mortgage  of 
$j  1,650  to  secure  a  debt  for  which  the  assured  was  not  per- 
sonally liable,  the  question  was  made  whether  the  value  of  the 
building  subject  to  the  mortgage  was  to  be  considered  to  be 
only  $  1,400,  or  as  much  as  $2,000.  As  between  the  parties, 
the  Supreme  Court  in  Massachusetts  held  that  it  was  to  be 
considered  to  be  of  the  latter  value ;  on  the  ground  that  the  in- 
surance company,  being  a  mutual  one,  knowing  the  value  of 
the  estate  and  amount  of  the  encumbrance,  took  a  premium 
on  $  1,500  as  being  not  over  three  fourths  of  the  amount  of 
the  assured's  interest.1 

1216.  In  a  policy  in  favor  of  a  creditor  on  the  life  of  a 
debtor  as  security  for  a  debt  of  a  fixed  amount,  the  amount  of 
the  insurable  interest  may  be  estimated,  as  in  any  insurance 
upon  property,  and  an  English  statute  2  provides  for  a  return  of 
premium  for  short  interest  under  such  a  policy. 

1217.  In  a  life  policy  in  favor  of  the  life  insured.,  or  on  the 
life  of  another  in  favor  of  a  party  having  a  pecuniary  interest 
the  amount  of  which  cannot  be  computed,  as  where  the  assured 
depends  upon  the  life  insured  for  support,  or  has  an  indefinite 
pecuniary  interest  subject  to  be  affected  by  the  skill,  capacity, 
or  knowledge  of  the  insured  life,  the  policy,  though  in  form 
open,  is,  in  effect,  a  valued  one,  in  which  the  interest  is  con- 
clusively assumed  to  be  at  least  equal  in  amount  to  the  sum 
insured. 

SECTION    II.       OPEN    POLICIES. 

1218.  Under  an  open  policy  the  value  of  the  interest  must 
be  proved  by  the  assured  according  to  certain  established  rules, 
before  he  can  recover  for  a  loss. 

1219.  The  greater  number    of  insurances,   and   especially 
those  on  ships  or  cargoes,  have  relation  to  an  interest,  the 

1  Borden  v.  Hingham  Mutual  F.  Ins.  Co.,  18  Pick.  R.  523. 

2  H  Geo.  III.  c.  48. 
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value  of  which  may  change.  It  is  accordingly  necessary  to 
fix  on  some  period  at  which  the  value  is  to  be  estimated  ;  and 
as  this  must  be  done  by  a  general  rule,  the  time  fixed  upon  for 
this  purpose  can  be  no  other  than  the  commencement  of  the 
risk.  No  subsequent  time  can  be  taken,  since  the  interest 
may  cease  directly  after  the  commencement  of  the  risk,  by 
the  destruction  of  the  thing  insured.  The  value  of  the  inter- 
est is  therefore  to  be  estimated  at  the  time  of  the  commence- 
ment of  the  isk. 

1220.  The  indemnity  proposed  in  marine  insurance,  in  case 
>of  loss,  is  to  restore  the  assured,  as  nearly  as  may  be,  to  the 
condition  he  was  in  at  the  outset. 

The  general  principle,  by  which  the  amount  of  insurable 
interest  is  computed,  is  the  same  that  runs  through  the  whole 
subject  of  insurance,  namely,  that  of  indemnity.  It  is  not  in- 
tended by  the  contract  of  insurance  to  put  the  assured  in  the 
same  situation,  in  case  of  a  loss,  that  he  would  have  been  in 
had  the  adventure  terminated  successfully.  He  must  take  the 
chances  of  his  speculation  on  the  state  of  the  markets.  The 
indemnity  refers  to  the  beginning  of  the  risk  upon  the  specific 
subject  insured,  and  losses  are  adjusted  upon  this  principle. 

1221.  In  all  cases  the  premium  paid  for  the  insurance  con- 
stitutes a  part  of  the  insurable  interest?  which  shows  that  the 
amount  of  insurable  interest  is  not  precisely  the  price  current 
or  marketable  value.     And  since  the  assured  pays  a  premium 
for  insuring  the  part  of  his  interest  that  consists  of  the  pre- 
mium given,  it  follows,  that  the  shorter  the   duration  of  the 
successive  risks,  the  less  expensive  is  the  insurance.     But  it  is 
hazardous  to  divide   the   same  continuous  risk  into  different 
portions,  as  the  assured  may  lose  his  indemnity  between  the 
underwriters  successively  for  one  portion  and  the  other,  where 
the  cause  of  a  loss  exists  during  one  portion  of  the  risk,  and 

l  2  East,  109,   116;  7  Mass.  Rep.  Ball.  430;  Carson  v.   Mar.  Ins.  Co., 

3G5,  369  ;  9  id.  436  ;   7  Johns.  343  ;  Wharton's  Dig.  340,  tit.  Ins.,  n.  205  ; 

13  Mass.  Rep.  250  ;  Lewis  v.  Rucker,  S.  C.,  2  Wash.  468;  1  Wash.  509. 
2  Burr.    1167;  Usher  v.   Noble,    12        2  1  Mag.  37,  s.  37  ;  Poth.  tit.  Ins., 

East,  639;  Snell  v.  Del.  Ins.  Co.,  4  n.  43. 
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the  loss  actually  happens  after  the  commencement  of  another 
portion.1  The  risk  is,  therefore,  usually  made  to  commence 
at  times  at  which  the  condition  and  value  of  the  property  can 
be  most  satisfactorily  proved. 

The  premium  on  the  premium  is  to  be  included  in  comput- 
ing the  amount  to  be  insured  in  order  to  cover  the  interest  and 
replace  the  exact  value  of  the  subject  in  case  of  total  loss.2 

Where  the  policy  stipulates  for  a  return  of  premium  on  a 
certain  condition,  it  results  that  this  part  of  the  premium 
should  be  conditionally  a  part  of  the  insurable  interest,  de- 
pending upon  the  same  contingency,  in  order  to  give  the  as- 
sured indemnity  in  case  of  loss.  Mr.  Benecke  adjusts  a  loss 
in  this  way.3 

Where  the  insurers  reserve  1  or  2  per  cent,  out  of  all 
losses,  it  is  necessary  to  add  the  same  proportion  —  that  is,  as 
1  to  99,  or  2  to  98  —  to  the  amount  of  the  interest,  if  a  full 
indemnity  is  intended,  so  that  in  a  total  loss  the  assured  may 
receive  back  the  capital  put  at  risk.  As  no  abatement  is  thus 
in  fact  made,  the  provision  respecting  it  becomes  useless,  and 
it  is  accordingly  said  to  have  been  struck  out  of  the  common 
form  of  policies  in  England,  about  the  year  1763. 4  Weskett 
supposes  the  reservation  of  this  abatement  to  have  been  bor- 

1  Supra,  ch.  13,  sect.  15,  No.  1148.  $i,inTJi,  the  amount  of  the  insur- 

2  This   is   done   by   deducting   the  able  interest  subject  to  the  contingen- 
rate  per  cent,  of  the  premium,  say  10  Cy.     As  the  assured  is  eventually  in 
per  cent.,    from    the    invoice    value,  effect  liable  for    only  a  premium  on 
say  $100,  and  then  90  :  100  :  :  100  :  $l,098|f§   instead    of   $1,111.11^. 
lllioo,  the  amount  to  be  insured.  on  which  the  premium  was,  in  fact. 

3  P.  131,  Lond.  ed.  1824;  Benecke  computed,  he  is  entitled  to  a  return  of 
&  Stevens  by  Phil.  26.     For  exam-  about   $1.20,  being  the  premium  on 
pie,  if  1  per  cent,  of  the  premium  is  to  about   $  12.21,  the  amount  added  to 
be  returned  for  convoy,  or  the  omis-  the   insurable  interest  by   computing 
sion  of  a  passage,  the  whole  premium,  the  premium  at  10  per  cent.,  the  rate 
say  10  per  cent.,  is  to  be  included  in  named  in  the  policy,  instead  of  9  per 
computing   the  amount  of  the  insur-  cent.,  the  rate  for  which  the  assured 
able  interest,  since  the  assured  pays  proves  eventually  to  be  liable,  after 
the  whole,   and    no   part    of   it   may  the    deduction   for  the   returned  pre- 
be  returnable.       Let  the    invoice   be  mium. 

$  1,000,  then  900  :  1,000  :  :  1,000  :        4  1  Weskett,  art.  Loss,  n.  2. 
VOL.   II.  4 
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rowed  from  the  provisions  of  marine  codes,  prohibiting  the  in- 
surance of  property  to  its  full  value.1  The  court  in  New 
York  considered  it  as  having  the  effect  of  preventing  the  as- 
sured from  fully  covering  the  amount  at  risk.2  But  the  gen- 
eral practice  in  the  United  States  appears  to  be  the  same  that 
Weskett  describes  it  to  have  been  in  England,  the  rate  per 
cent,  of  the  abatement  is  included  in  computing  the  amount  of 
the  interest. 

The  practical  effect  of  this  provision  is  not,  then,  to  prevent 
the  assured  from  fully  covering  his  interest.  Its  only  effect  is 
to  make  the  premium  more  or  less  above  the  nominal  rate.  If 
the  underwriters  reserved  an  abatement  of  50  per  cent,  from 
losses,  the  assured  would  be  obliged,  in  order  to  be  fully  in- 
demnified, to  effect  a  policy  on  double  the  amount  really  put 
at  risk  ;  or  rather  on  double  the  amount  of  what  the  insurable 
interest  would  be,  if  no  such  abatement  were  made.  Accord- 
ingly, a  nominal  premium  of  5  per  cent,  in  such  a  policy  is  in 
fact  a  premium  of  10  per  cent,  on  the  real  amount  of  his  inter- 
est. The  effect  is  the  same  in  a  less  degree  if  an  abatement 
of  only  1  or  2  per  cent,  is  reserved.  In  comparing  the  rate  of 
premium  demanded  by  different  companies,  therefore,  it  is  of 
importance  to  observe  whether  the  abatement  made  from  losses 
by  both  of  them  is  the  same. 

1222.  The  amount  of  the  insurable  interest  in  a  ship,  in  an 
open  policy,  is  its  value  in  the  market  at  the  beginning  of  the 
risk,  and  it  continues  to  be  the  same  during  the  period  for 
which  it  is  insured. 

It  becomes  of  less  value  by  decay,  and  wear  and  tear,  but  as 
between  the  parties  to  the  policy  it  continues  to  be  of  the 
same  value,  and  the  same  amount  will  be  recoverable  in  a  total 
loss,  at  whatever  period  of  the  risk  it  may  happen,  as  will  more 
distinctly  appear  under  the  head  of  total  losses. 

Where  a  ship  has  been  recently  purchased,  its  cost,  with  the 
addition  of  the  premium,  is  its  value  in  the  policy.3 

1223.  The  ship,  as  a  subject  of  insurance,  includes  the 

1  Ibid.,  and  see  Molloy,  b.   2,  c.  7,        *  I  Johns.  82. 
s.  6.  3  Weskett,  tit.  Interest,  n.  9. 
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tackle,  boat,  and  whatever  is  necessary  to  equip  it  for  the  voy- 


age.1 


The  guns,  ammunition,  &c.  of  an  armed  ship  constitute  a 
part  of  its  insurable  value.2 

The  provisions  are  included.3  Mr.  Benecke 4  says,  that 
under  the  ordinances  of  Hamburg  and  Sweden  it  is  under- 
stood that,  if  the  gross  freight  is  insured,  the  outfits  are  not 
included  in  the  value  of  the  ship,  and  that  the  ordinance  of 
Copenhagen  excludes  from  the  value  of  the  ship  such  articles 
as  are  subject  to  be  used  in  the  voyage,  as  provisions  and  am- 
munition. The  laws  of  the  United  States  make  no  such  ex- 
ception. 

1224.  In  the  adjustment  of  a  loss,  reference  is  necessarily 
had  to  the  interest  existing  at  the  time  of  the  disaster,  for 
whatever  interest  the  assured  may  have  had  at  the  commence- 
ment of  the  risk,  he  cannot   be  entitled  to  indemnity,  except 
for  his  interest  subsisting  at  the  time  of  the  loss.5 

The  assured  in  a  policy  for  whom  it  might  concern  being 
owner  of  half  of  a  vessel,  the  other  half  being  pledged  to  him 
by  a  parol  agreement  as  security  against  his  liability  as  in- 
dorser  for  the  other  joint-owners,  the  other  half  being  trans- 
ferred to  him  by  a  bill  of  sale  before  the  loss,  it  was  held  in 
Massachusetts  that  he  had  an  insurable  interest  in  the  whole 
vessel  to  which  the  policy  attached  at  its  date,  and  that  he 
had  such  interest  at  the  time  of  the  loss.6 

1225.  The  amount  of  the  insurable  interest  which  a  char- 
terer has  in  a  vessel  depends  on  what  he  is  liable  to  pay  or  to 
lose  in  case  of  its  being  lost.7     The  insurance  of  his  interest  is 
in  effect  a  reinsurance. 

1226.  The  amount  of  insurable  interest  in  goods  is  their 
market  value  at  the  time  and  place  of  the  commencement  of 
the  risk.8 

1  1  Caines's  R.  80.  6  Martin  v.  Fishing  Ins.  Co.,    20 

2  2  Val.  55  ;   1  Emer.  277.  Pick.  389. 

3  1  Caines's  R.  80.  7  pul]er«.  Staniforth,  11  East,  232  ; 

4  P.  65,   ed.  of  1824  ;    Benecke  &  Horncastle  v.  Stewart,  7  id.  400. 
Stevens  by  Phil.  29,  43.  8  Le  Roy  v.  Unit.  Ins.  Co.,  7  Johns. 

5  Supra,  Vol.  I.  p.  121,  No.  185.  343. 
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The  best,  though  not  conclusive,  criterion  of  this  interest,  is 
the  cost  of  the  goods  to  the  assured.  This  is  the  most  satis- 
factory proof  of  the  value,  in  case  they  are  purchased  near  the 
time  when  the  risk  commences. 

1227.  If  an  open  policy  is  made  upon  successive  passages 
from  port  to  port,  upon  shipments  successively  made  at  differ- 
ent ports,  though  the  subsequent  shipments  are  only  the  pro- 
ceeds of  the  first,  yet  the  insurable  interest  may  be  greater  ; 
for  the  invoice  value  of  each  shipment  is  the  measure  of  the 
interest. 

1228.  By  provisions  in  the  policy  showing  the  risk  to  be 
divided,  and  to  commence  successively  from  time  to  time,  at 
successive  ports,  the  amount  of  insurable  interest  in  the  very 
same  goods  may  vary  successively  at  the   commencement  of 
the  successive  passages. 

The  sum  of  $>  10.000  was  insured  on  a  cargo  of  flour,  "from 
Alexandria  to  St.  Thomas,  and  two  other  ports  in  the  West 
Indies,  and  back  to  the  port  of  discharge  in  the  United  States," 
half  per  cent,  of  the  premium  to  be  returned  for  each  port  not 
used  or  attempted.  A  part  of  the  flour,  to  the  amount  of  more 
than  $  3,000,  was  sold  at  St.  Thomas,  and  the  vessel  was 
wrecked  at  Cape  Haytien,  but  the  remaining  part  of  the  cargo 
was  saved,  in  a  damaged  state,  however,  and  an  abandonment 
was  made  on  account  of  the  loss  of  the  voyage.  At  the  time 
of  the  vessel's  sailing,  the  amount  of  cargo  on  board  was  over 
$  16,000 ;  at  the  time  of  the  loss,  over  $  12,000.  The  ques- 
tion was  made,  whether,  at  the  time  of  the  loss,  the  policy 
covered  the  cargo  then  on  board,  to  the  whole  amount  under- 
written, or  only  twelve  sixteenths  of  it,  that  is,  the  proportion 
covered  at  the  commencement  of  the  risk.  Mr.  Justice  Story, 
giving  the  opinion  of  the  court,  said:  "We  think  the  true  in- 
tent and  object  of  the  policy  was  to  cover  $>  10,000  during  the 
whole  voyage  out  and  home,  as  long  as  the  assured  had  that 
amount  on  board.  The  premium  is  apportioned  accordingly, 
for  a  half  per  cent,  is  to  be  returned  '  for  each  port  not  used  or 
attempted.'  And  the  contemplation  of  the  parties  evidently  is, 
that  the  premium  should  be  paid  during  the  round  voyage  for 
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the  full  sum  insured.  The  loss  must  be  apportioned  between 
the  parties  in  the  proportion  which  the  sum  insured  bears  to 
the  amount  of  value  on  board  at  the  time  of  the  loss."  1 

1229.  The  amount  of  insurable  interest  is  most  frequently 
the  invoice  price.  But  stating  a  price  in  the  invoice  does  not 
determine  the  amount  of  interest  any  further  than  as  it  is  a 
proof  of  the  actual  cost. 

A  quantity  of  hides  insured  was  invoiced  at  twelve  cents 
per  pound,  which  sum  they  were  worth,  but  they  had  cost  but 
ten  cents  ;  the  court  said,  "Generally  speaking,  the  prime  cost 
is  the  best  rule  by  which  to  test  the  value  "  ;  and  it  was  held 
that  they  should  be  estimated  at  ten  cents.  But  the  court 
said.  "  The  prime  cost  might  not  be  a  just  rule  where  the 
goods  had  remained  on  hand  a  considerable  length  of  time."2 
In  such  case  the  market  price  may  have  greatly  varied  ;  and 
the  market  price  at  the  commencement  of  the  risk  is  the  true 
amount  of  insurable  interest.3  The  prime  cost  is  not,  there- 
fore, conclusive  proof  of  the  value.  Yet  the  court  always 
leans  in  favor  of  the  actual  cost.4 

Where  the  risk  on  cotton  was  to  commence  at  the  Isle  of 
France,  and  it  was  invoiced  at  the  value  there,  which  was 
more  than  the  cost  to  the  assured,  the  court  held  that  the  in- 
terest was  to  be  estimated  according  to  the  invoice.5 

"  Suppose,"  says  Mr.  Justice  Washington,  "the  property  to 
be  destroyed  within  an  hour  after  the  risk  has  commenced 
(and  the  time  makes  no  difference  in  principle),  what  does  the 
owner  lose  ?  Precisely  as  much  as  it  was  worth,  or  would 
have  commanded  in  the  market  at  the  time  and  place  it  was 
shipped.  If  the  property  cost  him  less  than  it  was  worth 
when  shipped,  he  loses  (in  case  of  total  loss)  as  well  the  first 

1  Columbian  Ins.  Co.  v.  Catlett,  12        4  Gahn  v.  Broome,  1  Johns.  Cas. 
Wheat.  383.  120.     See  Ord.  Copenhagen,  a.  3. 

2  Le    Roy  v.    Unit.    Ins.    Co.,    7        5  Coffin  v.   Newburyport    M.  Ins. 
Johns.  343.  Co.,  9  Mass.  Rep.  436. 

3  Carson  v.  Mar.  Ins.  Co.,  Whart. 
Dig.  340,  tit.  Ins.,  no.  205;  S.  C., 
2  Wash.  C.  C.  R.  468. 

4* 
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cost  as  the  increased  value,  for  which  he  is  entitled  to  claim 
indemnity  from  the  insurer.  If  it  costs  him  more,  he  can 
have  no  claim  under  the  contract  [of  insurance]  for  the  differ- 
ence between  the  first  cost  and  diminished  value.  It  is  im- 
possible that  the  first  cost  can  furnish  a  just  rule  of  indemnity, 
when  it  exceeds  or  falls  short  of  the  actual  value  of  the  prop- 
erty when  it  is  put  at  risk.  The  invoice  price  furnishes  no 
rule  of  indemnity  in  any  case  where  it  exceeds  or  is  less  than 
the  market  value."  * 

1230.  Where  goods  are   purchased  by  barter  in  a  foreign 
port,  their  value  in  an  open  policy  is  a  subject  of  estimate  in 
the  precious  metals  at  the  place  and  time  in  question,  adding 
or  deducting  for  the  rate   of  exchange  with  the  place  where 
the  policy  is  made.2 

If  the  goods  are  purchased  by  barter  in  a  foreign  port  with 
which  there  is  no  mode  of  estimating  the  rate  of  exchange, 
the  French  code  provides  that  the  amount  of  interest  shall  be 
the  cost  and  charges  of  the  goods  given  in  barter  ; 3  to  which 
should  be  added  the  expense  of  shipping  and  transporting 
them.4 

Magens  says,  goods  sent  from  places  where  no  exchange  is 
current  ought  to  be  estimated  at  no  higher  value  than  the 
bullion,  or  the  coin  or  specie,  brought  thence,  would  produce, 
after  the  payment  of  the  premium  for  the  risk  of  the  voyage, 
freight,  and  other  expenses  of  transportation.5 

1231.  The  rate  of  exchange  at  the  commencement  of  the 
risk  on  the  goods  in  question  is  the  true  measure. 

1  Carson  et  al.  v.  Marine  Ins.  Co.,  to  be  insured   in  New  York,    where 
2  Wash.   C.   C.  R.  468.      See  also  the  market  rate  of  100  Spanish  dol- 
Snell  v.    Delaware  Ins.  Co.,  4  Ball,  lars    placed    in    the    East    Indies    is 
430  ;  1  Wash.  C.  C.  R.  509.    Emeri-  $  110,  this  will  he  the  amount  of  in- 
gon  says,  the  actual  cost  is  the  rule,  surable  interest  in  New  York, 
though  the  goods  have  fallen  since  the  3  Cod.  de  Com.  1.  2,  tit.  10,  s.  1,  n. 
purchase.     Tom.  I.  p.  261.  340.     See  also  Le  Guid.  c.  15,  a.  15  ; 

2  To  make  this  more  plain  to  the  1  Mag.  43,  s.  41. 

student,  suppose  goods  purchased  by  4  Benecke,  Lond.  ed.  1824,  p.  119; 

barter  in  the  East  Indies,  of  the  value  Benecke   &  Stevens  by  Phil.,   1833, 

of   100    Spanish   dollars    there,    or  a  p.  14. 

weight  of  silver  equal  to  that  sum,  $  Vol.  I.  p.  41,  s.  40. 
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Goods  shipped  at  Havre,  and  invoiced  in  French  currency, 
were  insured  in  England,  when  the  French  crown  of  three 
livres  was  at  twenty-four  pence  ;  but  it  was  reduced  to  seven- 
teen pence,  by  the  falling  of  exchange  on  France,  before  a  loss 
that  took  place  was  paid.  The  insurers  were  willing  to  pay 
the  loss,  estimating  the  invoice  value  of  the  French  crown  at 
its  rate  at  the  time  of  payment ;  the  assured  claimed  to  recover 
according  to  the  value  as  the  rate  of  exchange  was  at  the  time 
of  effecting  the  policy.  Lord  Kenyon  said :  "  The  insurers 
did  not  insure  against  the  debasement  of  the  coin.  In  case 
exchange  had  risen,  the  assured  would  have  had  the  benefit  of 
the  rise,  and  in  case  of  a  fall  should  submit  to  the  loss."  l 

This  was  in  effect  holding  that  the  amount  of  the  insurable 
interest  was  varying  with  the  rate  of  exchange,  not  only  while 
the  risk  continued,  but  also  afterwards,  until  the  loss  was  paid. 
The  reason  thus  given  by  Lord  Kenyon,  if  his  remark  be 
meant  as  such,  seems  in  effect  to  be  a  mere  assumption  of  the 
conclusion  as  a  ground  of  making  it ;  and  the  fact  of  the  vari- 
ableness of  the  amount  of  the  interest  upon  his  rule  seems  to 
be  a  conclusive  reason  for  the  contrary  one  above  stated. 

1232.  Besides  the  price  paid  for  goods,  the  charges  upon 
them  are  included  in  the  amount  of  interest. 

These  include  labor,  storage,  expense  of  transportation,  and 
commissions  actually  paid  to  agents  and  factors.2  The  com- 
mission which  is  paid  to  an  agent  for  effecting  insurance  is 
included  in  estimating  the  amount  of  interest.  Mr.  Stevens 
says,  that  these  are  included  at  Lloyd's  only  in  cases  where 
the  commission  is  actually  paid.3  The  rule  is  the  same  in  the 
United  States,  as  to  including  only  the  commissions  which  are 
actually  paid.4 

If  the  goods  have  been  transported,  either  by  land  or  sea, 
subsequently  to  the  purchase  of  them  by  the  assured,  and  pre- 

1  Thellusson  v.  Bewick,  1  Esp.  77.     Noble,  12  East,  639  ;  also  Weskett, 

2  Fontaine    v.    Col.    Ins.    Co.,    9     art.  Loss,  n.  2. 

Johns.  29.  4  Anon.,   1  Johns.  312.     Rules  of 

3  P.  161  ;  Benecke  &  Stevens  by     the  Patapsco  Ins.  Co.  of  Baltimore. 
Phil.,  1833,   p.    16.      See   Usher  v. 
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viously  to  the  commencement  of  the  risk,  the  expense  of  such 
transportation  is  a  part  of  the  interest  to  be  covered. 

The  shipping  charges  on  goods  insured  for  a  voyage  are 
a  part  of  their  insurable  value  for  such  voyage  in  an  open 
policy.1 

Under  an  open  policy  on  goods  previously  deposited  in  the 
custom-house  stores,  subject  to  a  duty,  the  insurable  interest 
is  the  same  as  if  the  duty  had  been  paid,2  where  the  importer 
is  absolutely  liable  to  the  government  for  the  duty. 

1233.  The  freight  and  other  expenses  to  be  incurred  on  the 
goods  during  the  risk  are  not  a  part  of  the  insurable  interest? 

1234.  Freight  advanced  on  goods,  though  not  to  be  repaid 
in  any  event,  is  not  included  in  their  insurable  value  in  an 
open  policy,  without  some  express  provision  or  implication  in 
the  policy  that  it  is  to  be  included. 

Experienced  insurers  have  expressed  the  opinion,  that  freight 
so  advanced  constitutes  a  part  of  the  insurable  interest,  since 
the  advance  would  be  lost  in  case  of  the  loss  of  the  goods. 

A  different  doctrine  has  been  held  by  the  Court  of  King's 
Bench  in  England.  Where  the  charterer  made  advances  to 
defray  the  expenses  of  the  navigation  of  the  ship,  it  was  held 
that  such  advances  did  not  constitute  any  part  of  the  insurable 
interest  in  the  goods.4 

A  policy  of  insurance  was  made  on  specie,  shipped  in  the 
L.,  in  the  River  Plata,  and  on  the  same  or  the  returns  thereof, 
as  interest  might  appear,  at  and  from  the  River  Plata  to  Can- 
ton, during  the  vessel's  stay  there,  and  back  to  the  River 
Plata.  The  assured  had  chartered  a  vessel  for  the  voyage, 
agreeing  to  advance  the  port  charges,  and  other  incidental  ex- 
penses in  China,  the  remainder  of  the  agreed  charter-money, 
viz.  $  10,000,  to  be  paid  on  return  to  Buenos  Ayres.  The 
underwriters  had  no  notice  of  the  charter-party.  A  shipment 

1  Benecke,  Lond.  ed.  1824,  p.  119;        3  Gibson  v.  Phil.  Ins.  Co.,  1  Bin. 
Benecke    &    Stevens    by    Phil.,    p.     405. 

114.  4  Mansfield  v.  Maitland,  4  B.  &  A. 

2  Wolfe   v.  Howard  Ins.    Co.,    1     582.     See  also  Wilson  v.  Roy.  Ex. 
Sandf.  124.  Ass.  Co.,  2  Camp.  626. 
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of  specie  was  made  by  the  assured,  and,  after  payment  of  port 
charges  and  incidental  expenses  in  China  out  of  it,  the  re- 
mainder was  invested  in  teas,  and  the  vessel  was  captured  on 
the  return  voyage,  and  was  condemned  as  enemy  property  ; 
whereupon  the  question  arose  whether  the  value  of  the  teas  at 
risk  on  the  return  voyage  was  the  whole  amount  of  the  specie 
shipped  outward,  or  only  the  remainder,  after  payment  of  the 
port  charges  and  incidental  expenses  in  China.  Lord  Tenter- 
den  and  his  associates  held  that  the  latter  was  the  amount  at 
risk,  on  the  ground  that  the  sum  of  $  10,000  would  have  been 
payable  on  the  arrival  at  Buenos  Ayres,  though  the  whole 
shipment  of  specie  outward  had  been  left  in  China,  and  also 
that  "  the  sums  payable  for  the  use  of  the  ship  had  no  distinct 
relation  to  the  goods."  * 

Lord  Tenterden,  by  saying  that  the  "  sums  payable  for  the 
use  of  the  ship  bear  no  distinct  relation  to  the  goods,"  proba- 
bly meant  that  they  were  not  so  much  additional  value  of  the 
goods,  and  not  proportional  to  their  value.  Such  an  advance 
for  the  use  of  the  ship  appears  rather  to  give  an  insurable  in- 
terest in  freight,  than  to  enhance  the  amount  of  the  interest  in 
the  cargo.  The  absolute  purchase  of  the  use  of  the  whole 
ship  for  a  voyage,  is  the  acquisition  of  the  entire  interest  in 
freight  for  that  voyage,  provided  the  agreed  amount  is  to  be 
paid  at  all  events,  the  perils  of  the  seas,  loss,  and  disaster  not- 
withstanding. And  a  like  agreement  and  unconditional  pay- 
ment for  the  use  of  the  ship  for  a  part  of  the  voyage,  or  a  part 
payment  for  the  use  of  the  whole  ship  for  the  voyage,  seems 
to  give  a  like  insurable  interest  in  freight  rather  than  to  in- 
crease the  amount  of  the  insurable  interest  in  the  goods. 
When  the  goods  have  been  transported  in  pursuance  of  such 
an  agreement,  the  amount  so  advanced  has  then  become  incor- 
porated into  their  value. 

1235.  Whether,  if  a  drawback  or  bounty  is  allowed  on  the 
exportation  of  goods  on  the  voyage  insured,  it  is  to  be  deducted 
in  estimating  the  amount  of  the  insurable  interest  ? 

i  Winter  v.  Haldiman,  2  B.  &  Ad.  649. 


46  AMOUNT    OF    INSURABLE    INTEREST.  [cHAP.  XIV. 

Weskett  says,  that  in  computing  the  interest  in  an  open 
policy  on  goods  exported,  and  entitled  to  a  bounty  on  exporta- 
tion, the  bounty  is  to  be  deducted.1 

But  it  has  been  held  in  New  York,  that  the  drawback,  in 
case  of  goods  entitled  to  debenture,  is  not  to  be  deducted  from 
the  invoice.  The  court  says :  "  The  drawback  is  intended 
for  the  benefit  of  the  merchant,  and  although  it  may  enter 
into  the  estimate  of  the  value  of  the  goods  for  exportation,  it 
is  no  part  of  their  actual  price  in  the  market  here.  To  entitle 
the  goods  to  drawback,  they  cannot  be  relanded  within  the 
United  States,  and  the  shipper  is  obliged  to  give  security  that 
they  shall  not  be  relanded.  The  drawback  is  therefore  con* 
tingent,  and  in  the  case  of  relanding  by  barratry,  the  assured 
would  not  only  lose  the  amount  of  the  drawback,  but  be  ex- 
posed to  inconvenience  and  additional  loss  on  account  of  the 
security.  To  permit  the  drawback  to  reduce  the  value  to  be 
recovered,  would,  therefore,  impose  on  the  assured  a  burden 
and  a  risk  without  an  indemnity,  a  burden  by  giving  the  se- 
curity, and  a  risk  in  case  of  barratry."2  This  opinion  was 
subsequently  confirmed.3 

The  cases  of  bounty  are  distinguishable.  Where  the  boun- 
ty is  intended  as  a  reward,  as  in  case  of  some  bounties  in 
France,  it  plainly  ought  not  to  be  deducted  in  estimating  the 
insurable  value.  In  some  cases,  as  those  on  exported  salted 
fish  in  the  United  States,  the  bounty  is  intended  as  a  reim- 
bursement of  the  duty  paid  on  the  salt  used  in  curing  the  fish. 
In  such  case  it  stands  upon  the  same  footing  as  a  specific 
drawback  of  duties. 

Though  it  is  plain  that  the  contingency  hanging  over  the 
allowance  of  the  drawback  on  exported  goods  is  very  slight, 
still,  as  stated  by  the  court  in  New  York,  there  is  such  a  con- 
tingency, and  consequently  the  assured  has,  to  the  same  ex- 
tent, a  contingent  interest  in  the  exported  goods  to  the  amount 
of  their  value  without  a  deduction  for  the  drawback,  in  a 

1  Art.  Fish,  n.  1.  3  Minturn    v.    Col.    Ins.    Co.,    10 

2  1    Johns.    Gas.    122  ;    Gahn    V.     Johns.  75. 
Broome,  1  id.  120. 
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policy  on  the  outward  voyage  to  the  foreign  port  where  their 
being  landed  gives  the  exporter  a  right  to  the  drawback.  He 
therefore  has  an  insurable  interest  of  that  amount.1  In  deter- 
mining on  the  amount  of  the  insurable  interest  in  adjusting  a 
loss,  and  deciding  on  the  claim  for  a  return  of  premium,  which 
must  both  be  decided  by  the  same  rule  so  far  as  either  is  af- 
fected by  the  amount  of  the  insurable  interest,  the  better  rule, 
accordingly,  seems  to  be,  that, 

In  computing  the  insurable  value  of  exported  goods  at  the 
port  of  departure,  the  drawback  is  not  to  be  deducted. 

As  this  mode  of  estimating  the  value  does  not  correspond  to 
the  amount  really  at  risk  so  nearly  as  the  remainder  after  the 
deduction  of  the  drawback  ordinarily  would,  it  is  for  the  in- 
terest of  both  assureds  and  insurers  to  have  a  provision  in  the 
printed  form  of  the  policy,  for  the  deduction  on  account  of  the 
drawback. 

1236.  Where  a  contingent  pecuniary  interest  depends  upon 
circumstances  which  cannot  be  made  subjects  of  any  satisfac- 
tory calculation,  it  is  not  insurable  in  an  open  policy. 

It  was  held  in  the  English  Court  of  Chancery,  that  the 
value  of  an  interest  in  an  expectancy  on  the  decease  of  a 
bachelor  of  sixty  years  of  age,  contingent  on  his  dying  with- 
out leaving  issue,  was  not  a  subject  of  calculation,  and  so  not 
of  insurance  in  an  open  policy.2 

1237.  The  value  of  ship,  goods,  or  freight  may  be,  and 
usually  is,  different  under  an  open  or  valued  policy,  and  in  a 
contribution  to  general  average. 

In  speaking  of  the  market  value  of  the  goods  at  the  com- 
mencement of  the  risk  as  being  the  amount  of  insurable  inter- 
est in  them,  reference  is  had  to  the  value  between  the  parties 
to  the  policy  upon  which  the  claims  of  the  assured  and  the 
liability  of  the  insurers  are  determined.3 

1238.  The  insurable  interest  in  freight  is  described  by  Wes- 

1  See  supra,  No.  1T6.  3  Willing  v.   Consequa,   1  Wash. 

2  Baker  v.   Bent,   1  Russ.   &  M.     C.  C.  R.  172. 
224,  cited   Beaumont  on   F.   &  Life 

Ins.,  2d  ed.  1846,  p.  8,  n. 


48  AMOUNT    OF    INSURABLE    INTEREST.  [CHAP.  XIV. 

kett  to  be  the  net  amount,  after  deducting  the  expenses  that 
would  have  been  necessarily  incurred  in  earning  it.  But  at 
present,  both  in  England  and,  most  generally,  at  least,  in  the 
United  States,  the  amount  of  the  insurable  interest  in  freight 
is  the  gross  amount  to  be  received  according  to  the  bills  of 
lading  or  charter-party.1  In  general,  therefore,  the  amount  of 
insurable  interest  in  freight  will  depend  on  the  contract  be- 
tween the  owners  and  shippers.  Where  the  same  party  owns 
ship  and  cargo,  the  amount  of  freight  will  be  the  price  usually 
given  between  the  same  ports. 

Under  an  open  policy  on  freight  from  India  to  London,  the 
gross  freight  was  £  3,068,  to  earn  which  it  was  necessary  to 
expend  £  699,  and,  a  total  loss  having  taken  place,  the  ques- 
tion arose  whether  the  amount  of  interest  under  the  policy 
should  be  estimated  at  the  gross  or  net  freight.  Witnesses 
conversant  in  the  subject  of  insurance  at  Lloyd's,  where  the 
policy  was  made,  stated,  that,  according  to  the  invariable  usage 
there,  the  gross  freight  constituted  the  amount  of  the  interest. 
Mr.  Justice  Park  and  Mr.  Justice  Burrough  considered,  accord- 
ingly, that  the  amount  of  interest,  and  so  of  the  loss,  was  the 
gross  freight,  and  so  was  the  decision  of  the  court,  there  being 
only  three  judges  present.  Mr.  Chief  Justice  Dallas  doubted 
of  the  propriety  of  this  rule,  since  it  allowed  the  assured 
to  recover  more  than  an  indemnity,  and  opened  a  door  for 
frauds.2 

Where  the  gross  amount  of  charter-money  was  £  800,  and 
the  charterer  agreed  to  advance  about  half  of  it,  from  time  to 
time,  to  defray  the  expenses  of  the  navigation,  the  interest  of 
the  owner  in  the  charter-money,  and  that  of  the  charterer  in 

1  Stevens  on  Av.,  Lond.  ed.  1824,  And  in  the  same  case  evidence  was 

p.  176;  Benecke  &  Stevens  by  Phil.,  given  of  a  custom  in  Philadelphia  to 

1833,  p.   10;    Stevens   v.    Col.    Ins.  consider  two  thirds  of  the  gross  freight 

Co.,  3  Caines,  43;  Paradise  v.  Sun  as  the  amount  of  insurable  interest. 

Mut.    Ins.   Co.,  Sup.   Ct.  La.,  May,  And  it  seems  that  the  court  was  of 

1851.     Mr.  Justice  Washington  con-  opinion  that  the  contract  might,  under 

sidered  the  amount  of  interest  to  be  some    circumstances,   be    affected   by 

the  net  freight.      M'Gregor   v.    Ins.  such  a  custom. 
Co.  of  Penn.,  1  Wash.  C.  C.  R.  39.         2  pa]mer  v.  Blackburn,  1  Bing.  61. 
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the  amounts  so  advanced  by  him,  were  insured  in  separate 
policies  in  the  same  office,  the  owner  having  insured  half  of  the 
gross  amount.  The  office  knew  that  the  charterer  had  insured 
for  his  advances,  and  that  the  interest  of  the  owner  in  the 
freight  under  his  policy  was  only  the  excess  of  the  amount  of 
the  charter-money  over  and  above  the  amount  of  the  expenses 
of  the  navigation  of  the  vessel.  The  effecting  of  the  two  poli- 
cies with  the  same  underwriters,  with  an  explanation  of  all 
the  circumstances,  was  a  sufficient  notice  to  the  underwriters 
that  such  was  to  be  considered  the  insurable  interest  as  be- 
tween the  parties.1 

In  the  above  case,  the  actual  amount  of  the  owner's  interest 
seems  to  have  been  in  fact  one  half  of  the  gross  freight ;  for 
the  master  had  agreed  to  navigate  the  vessel  and  defray  all  ex- 
penses for  this  purpose,  for  about  one  half  of  the  gross  amount 
of  the  charter-money  agreed  for  by  the  charter-party,  and  the 
charterer  agreed  to  advance  this  amount  to  the  master,  which, 
in  the  event  of  a  loss,  he  had  no  right  to  recover  back  from 
the  owner,  as  appears  from  his  insuring  on  his  own  account 
the  amount  so  advanced  by  him ;  the  sum,  therefore,  which 
the  owner  would  lose  by  the  loss  of  the  vessel  was  only  one 
half  of  the  gross  freight,  since  this  only  was  to  come  into  his 
hands  in  any  event. 

Where  the  owner  of  a  chartered  ship  is  at  the  risk  of  the 
perils  of  the  seas,  the  insurable  interest  of  the  charterer  in 
freight,  in  respect  to  those  perils,  is  the  excess  of  the  gross 
amount  of  freight  over  the  amount  he  is  liable  to  pay,  in  case 
of  the  ship  earning  freight.2 

1239.  The  amount  of  interest  in  freight,  as  in  ship  or 
goods,  is  the  same  for  any  part,  or  for  the  whole,  of  a  passage.5 
The  assured  must,  therefore,  in  order  to  cover  his  interest,  in- 
sure the  same  amount  for  any  part,  that  he  would  insure  for 
the  whole  voyage,  from  the  port  of  lading  to  that  of  dis- 
charge. 

1  Etches  v.  Aldan,  1  M.  &  R.  157 ;  17  Serg.  &  Lowb.  229. 

2  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  289. 
.     3  15  East,  324. 
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1240.  Where  the  voyage  is  for  successive  passages,  the 
amount  of  insurable  interest  for  an  open  policy  on  any  pas- 
sage is  that  depending  upon  the  performance  of  such  passage. 

The  subject  of  the  valuation  of  freight  for  a  voyage  made 
up  of  successive  passages  has  already  been  considered.1  A 
question  somewhat  analogous  arises  as  to  the  amount  of  the 
insurable  interest  in  an  open  policy  on  freight  for  a  voyage 
consisting  of  successive  passages.  If  the  interest  in  freight 
for  the  second  passage  has  accrued  during  the  first,  then  the 
amount  for  both  passages  is  at  risk  and  insurable  for  the  first ; 
and  if  the  payment  of  freight  for  the  first  passage  depends 
upon  the  vessel's  performing  the  second,  then  the  amount  of 
freight  for  the  two  is  at  risk  during  the  second  passage. 
Where  a  ship  was  chartered  for  a  voyage  from  Philadelphia  to 
Tampico,  Campeachy,  and  thence  to  New  York,  for  $  2,000, 
one  half  payable  on  delivery  of  her  outward  cargo,  the  other 
half  on  her  arrival  home,  and  insurance  to  the  amount  of 
$  2.000  was  made  on  freight,  it  was  held  that  the  interest  in 
the  whole  amount  of  the  charter  commenced  on  the  outward 
passage,  and  the  vessel  being  lost  on  that  passage,  the  whole 
amount  was  recovered  against  the  underwriters.2 

1241.  The  profit  made  on  the  outward  voyage  is  an  addi- 
tional insurable  interest  in  the  goods,  and  may  be  insured  in  a 
new  open  policy  on  the  homeward  cargo,  for  it  has  now  in 
fact  become  goods.3 

1242.  Insurance  on  profits  on  goods  requires  a  provision 
for  the  adjustment  of  loss  in  the  same  manner  as  on  the 
goods. 

If  the  insurance  on  profits,  without  any  express  valuation,  is 
an  open  policy,  and  not  one  in  which  the  interest  of  the  as- 
sured is  implicitly  valued  at  the  amount  insured,  that  is,  if 
there  is  any  open  policy  on  profits,  the  only  way  of  ascertain- 
ing the  interest  is,  by  showing  what  would  have  been  made 
had  no  disaster  happened  from  the  perils  enumerated  in  the 

1  Supra,  No.  1208.  3  Val.  tit.  Ins.   a.  47 ;  Emer.  c.  9, 

2  Meech  et  al.  v.  Philadelphia  F.  &     s.  7 ;  M'Kim  v.  Phcen.  Ins.  Co.,  Con- 
Inland  Nav.  Ins.  Co.,  3  Wharton,  473.     dy's  Marsh.  152,  n. ;  2  Wash.  89. 
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policy.  The  question  has  already  been  suggested,  whether  a 
profit  is  to  be  presumed  to  the  amount  insured  on  that  interest 
in  a  policy  open  in  its  form,  provided  all  the  goods  contem- 
plated by  the  parties  are  at  risk  ; 1  or  whether,  in  an  open 
policy  on  profits,  there  is  any  interest,  if  it  appears  by  the 
state  of  the  markets  that  no  profit  would  have  been  made. 

Mr.  Benecke  states,  that  in  such  case  there  is  no  insurable 
interest  under  the  policy.2 

And  Lord  Ellenborough,  speaking  of  insurance  of  profits, 
says  :  "  The  difficulty  of  making  the  calculation  cannot  affect 
the  question  of  interest.  Short  interest  can  be  no  more  than 
a  short  profit  to  the  extent  of  the  whole  sum  insured."  3  He 
supposes  the  calculation  to  be  made  upon  the  state  of  the  mar- 
ket at  the  port  of  destination. 

It  accordingly  appears  to  be  quite  necessary,  in  such  a  poli- 
cy, to  stipulate  for  a  settlement  of  loss  and  claim  for  return  of 
premium,  in  the  same  manner  as  on  the  goods,  or  to  make 
some  other  agreement  to  avoid  the  uncertainty  with  which  the 
insurance  would  be  otherwise  beset. 

1243.  The  amount  of  a  consignee's  insurable  interest,  dis- 
tinct from  that  of  his  principal,  is  that  for  which  he  has  a  lien 
on  the  goods ;  resembling  very  much  the  interest  of  a  mort- 
gagee, or  lender  at  respondentia. 

1244.  On  an  open  policy  in  favor  of  a  mortgager  or  mort- 
gagee, or  consignee,  or  person  having  any  lien,  the  calculation 
of  the  amount  of  the  insurable  interest  must  depend  on  what 
interest  appears  by  the  contract  to  be  intended  to  be  insured, 
and  which,  supposing  it  to  be  intended,  may,  by  the  terms  of 
the  policy,  be  covered.4 

1245.  The  value  of  a  building,  or  of  any  article,  in  a  fire 
policy,  is  what  it  could  be  sold  for ;  since  its  value  must  be 
proved,  and   it  does  riot  appear  what  other  value    than  this 
could  be  satisfactorily  shown. 

That  the  amount  of  the  insurable  interest  is  a  subject  of 

1  Supra,  No.  1209.  *  Irving  v.  Richardson,  2  B.  &  Ad. 

2  Pp.  27,  28,  Lond.  ed.  1824.  193  ;  S.  C.,  1  M.  &  R.  158. 

3  Eyre  v.  Glover,  16  East,  218. 
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question  and  proof,  appears  from  a  New  York  case,  in  which 
it  was  held  that  the  value  of  a  lease  to  a  tenant  under  an  open 
policy  is  the  amount  for  which  it  could  be  sold  subject  to  the 
payment  of  the  future  rent  by  the  purchaser.1 

These  two  questions  are  correlative,  and  the  answer  to  the 
latter  depends  on  that  to  the  former. 

The  obvious  presumption  is,  that  the  rule  is  the  same  in  a 
fire  policy  as  in  marine  insurance  ; 2  viz.  that  the  value  of  the 
subject  at  the  beginning  of  the  risk  is  referred  to,  where  the 
policy,  by  its  provisions,  or  the  description  of  the  subject,  does 
not  require  a  different  construction.  If  this  were  not  the  rule, 
the  amount  of  the  insurable  interest  would  be  fluctuating,  ac- 
cording to  the  price  of  the  subject  in  the  market,  at  different 
times  during  the  period  of  the  risk.3 

The  insurable  value,  as  between  the  parties  to  the  policy,  is 
not  affected  by  any  peculiar  disadvantage  to  which  the  as- 
sured himself  may  be  subject  in  respect  to  using  or  disposing 
of  the  property.  Where  the  insured  building,  put  up  by  a 
lessee  on  leasehold  premises,  was  burnt  near  the  time  of  the 
expiration  of  the  lease,  the  insurers  contended  that  they  were 
liable  only  for  its  value  to  be  removed,  but  it  was  held  that 
the  estimate  must  be  of  the  value  of  such  a  building  generally, 
and  not  subject  to  any  such  incidental  disadvantage,  especially 
if,  as  in  this  case,  the  disadvantage  was  contingent.4 

1246.  The  value  of  the  subject  may  be  different  under  suc- 
cessive fire  policies,  as  it  may  be  under  successive  marine  poli- 
cies. 

The  amount  of  $  15,000  being  insured  on  buildings  in  an 
open  policy,  with  a  stipulation,  that,  in  case  of  subsequent  in- 

1  Laurent  v.  Chatham  F.  Ins.  Co.,  regarded;   but  the  meaning  intended 
1   Hall,   41.     See  also    Millaurlon  v.  is,  that   the  assured  can   recover  for 
Western  M.  &  F.  Ins.  Co.,  9  La.  R.  the  loss  of  only  what  interest  he  has 
32.  at  the   time,   of  which    there   is    no 

2  Supra,  No.  1219.  doubt;  but  this  is  a  different  question 

3  The  literal  expression  of  the  court  from  the  one  under   consideration  in 
in  Laurent  v.  Chatham  F.  Ins.  Co.,  1  this  place. 

Hall,  41,  seems  to  import  that  the  4  Laurent  v.  Chatham  F.  Ins.  Co., 
value  at  the  time  of  the  loss  is  to  be  1  Hall's  R.  41. 
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surance  in  another  office,  "  each  office  should  be  liable  to  the 
payment  only  of  a  ratable  proportion  of  any  loss,"  a  like 
amount  was  subsequently  insured  in  another  office  on  the 
same  buildings  valued  at  $  30,000.  On  the  buildings  being 
burnt  down,  the  first  underwriters  contended  that  the  same 
were  not  worth  $  30,000,  and  that  they  were  liable  for  only 
a  part  of  the  amount  in  their  policy,  in  the  ratio  of  the  actual 
value  to  the  amount  insured  in  both  policies.  Billiard,  J.,  giv- 
ing the  opinion  of  the  court  in  Louisiana,  said:  "If  the  de- 
fendants will  not  adopt  the  second  insurance  as  a  valuation, 
we  cannot  see  how  they  can  take  advantage  of  it  for  the  pur- 
pose of  exonerating  themselves  from  a  part  of  the  loss  "  ;  and 
they  were  held  liable  for  $  ISjOOO.1  The  alternative  was  not, 
however,  as  stated  by  the  court.  The  adjustment  contended 
for  by  the  underwriters  on  the  first  policy  was  the  same  which 
would  be  made  in  a  marine  insurance  under  such  a  stipulation, 
and  there  does  not  appear  to  be  any  ground  for  a  distinction  in 
the  two  kinds  of  insurance,  in  putting  a  construction  upon  the 
stipulation.  The  court  did,  in  fact,  adopt  the  valuation  in  the 
second  policy,  in  putting  their  construction  upon  the  first. 

There  seems  to  be  no  ground  of  doubt  that  different  values 
may  be  adopted  in  the  successive  policies. 

1247.  In  a  policy  on  a  life,  if  the  interest  is  certain,  as  a 
debt,  the  amount  may  be  ascertained  in  the  usual  way.2 

1248.  In  reinsurance,  the  amount  of  interest  is  the  sum  in- 
sured in  the  original  policy,  with  the  addition  of  the  premium 
of  reinsurance,  deducting  the  original  premium.     Valin3  is  of 
opinion  that  this  deduction  is  to  be  made.     Emerigon,4  on  the 
contrary,  thinks  the  original  premium  is  not  to  be  deducted  in 
estimating  the  amount  of  interest  for  reinsurance.     This  mode 
of  computing  the  interest  makes  the  reassured  a  gainer  by  a 
total  loss,  to  the  amount  of  the  premium  on  the  original  poli- 
cy, where  the  reinsurance  is  against  all  the  risks  covered  by 
the  original  policy.     This  is  inconsistent    with   the  general 

1  Millaudon  v.  Western  M.  &  F.        3  Tom.  2,  p.  63,  tit.  Ins.  a.  20. 
Ins.  Co.,  9  La.  R.  32.  4  Tom.  2,  p.  249,  c.  8,  s.  14. 

2  Statute  14  Geo.  III.  c.  48,  s.  3. 
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principle,  that  the  interest  is  to  be  so  computed  under  an  open 
policy  that,  in  case  of  total  loss,  the  assured  shall  be  exactly 
indemnified. 

1249.  The  lender  in  bottomry  or  respondentia  has  an  in- 
terest to  the  amount  of  the  loan,1  adding  the  usual  rate  of 
interest,  being  a  part  of  the  marine  interest ;  for  the  legal  in- 
terest may  be  included  as  part  of  the  amount  of  his  insurable 
interest.      The  borrower  may  insure  the  excess  of  the  value  of 
the  property  over  the  amount  of  the  loan,  including  the  rate  of 
premium  on  the  whole.2     Or  if  the  lender  takes  only  a  par- 
ticular risk,  the   borrower   has   an  insurable    interest  in  the 
whole  value  as  to  other  risks.     The   ordinance  of  Hamburg 
allows  insurance  by  the  lender,  "  to  the  full  amount  of  princi- 
pal, interest,  and  premium."  3     The  French  law  prohibits  the 
insurance  of  the  marine  interest,4  upon  the  same  principle  on 
which  it  prohibits  the  insurance  of  freight  and  profits. 

SECTION    III.       CLAUSE    AS    TO    PRIOR    INSURANCE. 

1250.  In  fire  as  well  as  marine  insurance,  if  the  policy 
contains  no  stipulation  on  the  subject,  the  assured  may  insure 
with  different  underwriters  to  any  amount,  and  recover  indem- 
nity from  any  of  the  underwriters. 

"  It  is  well  settled,"  says  Mr.  Justice  Woodworth,  in  giving 
the  opinion  of  the  court  in  a  case  on  a  fire  policy,  "  that  upon 
a  double  insurance,  though  the  assured  is  not  entitled  to  two 
satisfactions,  yet  in  the  first  action  he  may  recover  the  whole 
sum  insured,  leaving  the  defendant  to  recover  a  ratable  satis- 
faction from  the  other  insurers.5  In  such  cases  the  two  poli- 
cies are  considered  to  make  but  one  insurance.  The  assured 
may  sue  the  underwriters  on  both  policies,  but  he  can  recover 
only  the  real  amount  of  his  loss,  to  which  all  the  underwriters 
shall  contribute  in  proportion  to  their  several  subscriptions."  6 

1  Supra,  ch.  3.  4  Cod.   de  Com.,  1.  2,  t.  10,  s.  1, 

2  Supra,  ch.  3;  Williams  v.  Smith,     n.  158. 

2  Caines,  13  ;  S.  C.,  2  Caines's  Gas.        5  See  supra,  Vol.  I.  No.  361. 
101.  6  Lucas  v.  Jeff.  Ins.  Co.,  6  Cowen, 

3  Tit.  9,  a.  2  ;  2  Mag.  225,  No.  930.    635. 
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1251.  American  marine  policies  contain  a  provision,  that, 
"if  the  assured  has  made  any  other  insurance  upon  the  sub- 
ject, prior  in  date,  the  underwriters  shall  be  answerable  only 
for  so  much  as  the  amount  of  such  prior  insurance  may  be  de- 
ficient towards  covering  the  property."1 

Under  this  provision  the  amount  of  interest,  in  respect  to  a 
subsequent  policy  against  the  same  risks,  is  the  excess  of  the 
value  over  the  amount  insured  by  the  previous  policies.  It  is 
of  importance  to  distinguish  whether  the  policies  are  in  favor 
of  the  same  party  and  against  the  same  risks,2  since  making 
an  insurance  against  one  peril,  with  the  clause  as  to  prior  poli- 
cies, does  not  diminish  the  interest  as  to  other  perils  ;  although 
the  property  is  insured  to  its  full  value  against  capture  only, 
the  assured  has  still  the  same  amount  of  interest  to  be  insured 
against  perils  of  the  seas. 

If  the  subsequent  policy  contain  no  provision  in  respect  of 
prior  insurance,  the  amount  of  insurable  interest  for  such  poli- 
cy will  be  the  same  as  for  the  first,  for  the  assured  may  insure 
again  and  again  the  same  property  against  the  same  risks,  if  he 
will  pay  the  premiums.  The  different  underwriters  are  by 
this  means  made  sureties  for  each  other.3  This  was  one  rea- 
son for  introducing  the  clause  respecting  prior  insurances.4 

1252.  It  has  been  held  that  the  clause  as  to  a  prior  policy  re- 
lates to  priority  in  date,  and  not  in  the  commencement  of  the 
risk. 

Where  the  property  had  been  fully  insured  by  policies  prior 
in  date  and  subsisting  at  the  time  of  making  the  policy  in 
question,  but  before  the  risk  could  commence  under  any  of 
the  policies,  the  prior  policies  were  cancelled,  Mr.  Justice 


1  Kemble  v.  Bowne,  1  Caines,  75.  v.  Murgatroyd,  4  Yeates,161  ;  Casar. 

"  Co].  Ins.  Co.  v.  Lynch,  11  Johns.  Disc.  1,  n.  91  ;  Godin  v.  Lond.  Ass. 

233  ;  Peters  v.  Del.  Ins.  Co.,  SSerg.  Co.,  1  Burr.  489  ;  Thurston  v.  Koch, 

&  Rawle,  473  ;  Warder  v.  Horton,  4  4  DalL  348,  and  App.  xxvii. ;  Millau- 

Bin.  539  ;  Perkins  v.  N.  E.  Mar.  Ins.  don  v.  Western  Mar.  and  F.  Ins.  Co., 

Co.,  12  Mass.  Rep.  214.  9  La.  R.  32. 

3  Davis    v.    Gildart,    Park,    424  ;        4  5  Serg.  &  Rawle,  475. 
Rogers  v.  Davis,  Park,  423  ;    Craig 
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Story  instructed  the  jury,  that  the  memorandum  by  which 
those  policies  were  discharged  had  no  effect  as  between  the 
parties  to  the  subsequent  one,  and  that  it  was  not  competent 
for  the  assured  to  change  the  legal  predicament  of  the  under- 
writers.1 

1253.  In  determining  which  is  the  prior  insurance,  it  may 
be  proved  that  a  policy  was  subscribed  on  a  different  day  from 
that  of  its  date,'2  and  ivhich  of  two  policies,  made  on  the  same 
day,  was  subscribed  at  an  earlier  hour. 

If  two  policies  containing  this  clause  are  made  at  the  same 
time  in  the  day,  so  that  it  cannot  be  distinguished  which  was 
first  subscribed,  the  construction  of  them,  in  respect  to  each 
other,  is  the  same  as  if  they  did  not  contain  this  clause.3 

A  policy  underwritten  in  Philadelphia  stipulated,  that,  if 
any  previous  policy  were  made  in  England,  it  should  super- 
sede an  equal  amount  of  the  Philadelphia  policy.  Insurance 
was  made  in  England  eight  days  after  the  date  of  the  policy 
underwritten  in  Philadelphia.  Mr.  Justice  Washington  held 
that  the  foreign  insurance  did  not  supersede  any  part  of  that 
made  at  Philadelphia.4 

1254.  The  clause  will  apply  where  the  previous  insurance 
is  made  by  an  agent,  trustee,  or  consignee,  with  authority  from 
the  assured. 

1255.  The  policies  of  many  fire  insurance  companies  con- 
tain a  clause,  that,  in  case  of  any  other  insurance  on  the  same 
subject,  without  notice  to  the  underwriters,  the  policy  shall  be 
void. 

1256.  Some  policies   contain  the  clause,   that,  in  case   of 
other  insurance,  the  assured  shall  not  recover  any  greater  pro- 
portion of  the  loss  than  the  amount  insured  in  the  policy  bears 
to  the  whole  amount  insured  on  the  property. 

The  construction  put  upon  this  clause  in  New  York  was, 

1  Seamans  v.  Loring  et  al.,  1  Ma-  son's  Rep.  475  ;  Wiggin  v.  Suff.  Ins. 
son,  127.  Co.,  18  Pick.  145. 

2  Lee  v.  Mass.  F.  &  M.  Ins.  Co.,  4  Hogan  v.  Del.  Ins.  Co.,  1  Wash. 
6  Mass.  Rep.  208.  C.  C.  R.  419. 

3  Potter  v.  Mar.  Ins.  Co.,  2  Ma- 
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that  in  case  of  loss,  if  the  other  underwriters  had  settled  un- 
der the  other  policies  containing  the  same  clause,  that  would 
not  affect  the  policy  in  question  ;  for  in  that  case  each  set 
of  underwriters  would  pay  only  their  proportion  of  the  loss, 
and  the  greater  the  aggregate  amount  insured  over  the  value 
of  the  property,  the  less  each  set  of  insurers  would  be  liable  to 
contribute.  Bat  it  was  held,  that,  if  the  other  policies  did  not 
contain  a  similar  clause,  and  the  underwriters  in  those  had 
paid  the  whole  amount  of  the  loss,  then  the  assured  would  re- 
cover nothing  under  this  policy,  because  the  underwriters  in 
this  policy  would,  in  such  case,  be  liable  to  contribute  to  the 
other  underwriters  proportionally.1 

1257.  In  ascertaining  the  amount  to  which  a  second  or  any 
subsequent  policy  is  applicable,  where  a  prior  policy  is  to  be 
deducted,  only  the  amount  covered  by  such  prior  policy  is  to 
be  deducted.     It  is  evident,  accordingly,  that  the  premium, 
with  the  premium  on  the  premium  in  the  prior  policy,  is  not 
to  be  included  in   the  amount  to  be  deducted,   but   only  the 
amount  which  the  assured  would  be  entitled  to  recover  besides 
his  premium. 

For  instance,  if  one  insures  a  thousand  dollars  in  the  first 
policy,  and  pays  a  premium  of  fifty  dollars  for  the  insurance, 
the  value  of  the  subject  will  be  covered  by  such  prior  policy 
only  to  the  amount  of  nine  hundred  and  fifty  dollars,  this  last 
sum  being  the  amount  to  be  deducted  in  estimating  the  amount 
of  interest  under  the  second  policy. 

1258.  If  the  value  of  the  same  subject  is  higher  in  a  second 
policy,  only  the  amount  (not  the  proportion)  insured  by  the  first 
is  to  be  deducted  from  the  amount  of  the  value  in  the  second, 
in  estimating  the  amount  considered  under  the  second  not  to 
be  insured  in  the  first. 

Four  thousand  dollars  being  insured  on  a  ship  and  cargo 
valued  at  that  sum,  a  subsequent  policy  was  made  on  the  same 
ship  and  cargo  valued  at  six  thousand  dollars,  with  the  usual 
clause  as  to  prior  insurance.  The  question  was,  how  much 

1  Lucas  v.  Jeff.  Ins.  Co.,  6  Cowen,  635. 
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remained  to  be  covered  under  the  second  policy ;  and  Mr.  Jus- 
tice Washington  held  the  amount  of  insurable  interest  under 
this  policy  to  be  two  thousand  dollars.1 

1259.  The  commencement  of  the  risk  under  a  subsequent 
policy  may  be  postponed  under  this  clause  until  the  prior  poli- 
cy expires. 

A  vessel  being  insured  for  one  year,  the  owner,  two  days 
before  the  year  expired,  effected  insurance  at  another  office  on 
the  vessel  for  a  voyage  "at  and  from  B.  to  C.,"  &c..  by  a 
policy  containing  the  clause  as  to  prior  insurance,  "  whether 
for  the  whole  voyage  or  from  one  port  of  loading  or  discharge 
to  another."  The  vessel  sailed  on  the  voyage  one  or  two 
days  before  the  former  policy  had  expired,  arid  was  never 
heard  of.  It  was  contended  on  the  part  of  the  underwriters 
in  the  second  policy,  that  it  did  not  attach,  since  it  could  not 
attach  at  and  from  B.,  because  the  prior  policy  covered  the 
vessel  while  lying  in  B.,  and  for  one  or  two  days  after  it  sailed. 
Putnam,  J.,  giving  the  opinion  of  the  court,  said:  "  If  part  of 
the  voyage  was  protected  by  the  prior  policy,  and  the  second 
should  embrace  the  whole,  the  underwriters  upon  the  second 
would  be  liable  for  that  part  not  covered  by  the  first "  ;  and 
added,  that  the  case  stood  as  if  the  underwriters  had  under- 
taken to  insure  for  the  whole  voyage,  excepting  only  for  the 
loss  that  might  happen  during  the  time  the  vessel  was  pro- 
tected by  the  prior  policy.2 

1260.  As  between   the  assured  and  his  underwriters,  the 
diminution  of  the  amount  of  goods  at  risk  by  withdrawing  a 
part  of  them  from  the  risks  insured  against,  by  landing  them 
or  otherwise,  will  not  diminish  the  amount  at  risk  under  the 
policy  so  long  as  there  remains  an  amount  exposed   to   the 
risks  insured  against,  and  answering  to  the  description  of  the 
subject  in  the  policy,  equal  to  that  insured  by  the  policy :  3 

1  Murray  et  al.  v.  Ins.  Co.  ofPenn.,  3  See  the  able  opinion  of  Senator 
2   Wash.  C.   C.  R.    186.     See  also  Tracy  in  The  American  Ins.  Co.  v. 
M'Kim  v.  Phcen.  Ins.  Co.,  2  Wash.  Griswold,    14   Wend.    399;    and  see 
C.  C.  R.  89.                  ,  cases  generally. 

2  Kent  v.  Man.  Ins.  Co.,  18  Pick. 
19. 
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As  in  a  policy  upon  a  cargo  from  Alexandria,  in  the  District 
of  Columbia,  to  the  West  Indies  and  back  to  the  United 
States,  where,  after  a  part  of  the  cargo  had  been  landed  at  St. 
Thomas,  the  remainder,  exceeding  in  value  the  amount  in- 
sured, was  lost.1 

The  assured  does  not,  by  shipping  an  excess  in  the  outset, 
or  at  any  stage  of  the  voyage,  impliedly  stipulate  under  any 
common  form  of  policy  to  maintain  it  ;  and  the  insurer  is  not 
affected  by  a  greater  or  less  excess,  for  while  there  is  such,  the 
assured  and  insurer  must  bear  their  respective  proportions  of 
averages,  general  or  particular,  and  where  the  excess  is  with- 
drawn the  amount  of  loss  for  which  the  insurer  is  liable  is  not 
thereby  appreciably  enhanced,  or  if  it  be  so,  this  is  no  ground 
of  objection,  since  there  is  no  obligation  on  the  assured  to  di- 
minish his  liability  by  putting  any  excess  at  risk. 

1261.  Whether ',  if  divers  policies  containing  the  clause  rela- 
tive to  prior  insurance  are  successively  made  on  property  of  an 
amount  sufficient  at  the  outset  to  Jill  them  all,  but  which,  after 
the  risk  has  begun,  is  diminished  belovi  that  amount,  the  in- 
surance under  the  several  policies  is  diminished  proportional- 
ly, or  the  risk  continues  to  the  full  amount  on  the  prior  poli- 
cies, and  ceases  under  the  subsequent  ones  ? 

The  inquiry  relates  to  policies  under  which  the  risk  has  com- 
menced, and  the  premium  is  not  returnable. 

There  seems  to  be  nothing  in  the  common  phraseology  of 
the  policy  to  prevent  the  construction,  that  the  clause  refers  to 
the  commencement  of  the  risk,  and  that,  when  the  policies 
have  once  attached  to  a  cargo,  the  operation  of  the  clause 
ceases  in  respect  to  such  cargo ;  and  in  case  of  the  subsequent 
diminution  of  the  amount  at  risk  below  the  aggregate 
amount  insured,  by  landing  a  part  of  the  property  or  other- 
wise, the  amount  covered  by  each  of  the  policies  is  diminished 
proportionably.  This  construction,  if  it  is  admissible,  appor- 
tions the  risk  according  to  the  premium  on  all  the  policies, 
whereas  the  other  construction  in  question  occasions  a  dispro- 

1  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  343  ;  and  see  cases  generally. 
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portion  in  this  respect ;  since,  if,  under  this  latter,  two  policies 
of  $  1,000  each  are  successively  made  upon  a  cargo  worth 
$  2,000  for  a  voyage  to  successive  ports,  and,  when  one  half  of 
the  voyage  is  performed,  half  of  the  goods  are  landed,  only 
$>  1,000  will  remain  at  risk  under  the  prior  policy  for  the  re- 
mainder of  the  voyage,  so  that  for  the  same  premium  the  risk 
under  this  policy  will  be  double  that  under  the  other.1 

The  construction,  that  a  diminution  of  the  amount  affects 
the  policies  proportionally,  seems  conclusively  to  result  from 
the  usual  provision,  that  the  premium  shall  be  returned  upon 
so  much  of  the  sum  insured  as  the  underwriters  shall  be  ex- 
onerated from  by  the  prior  insurance,  thus  specifically  provid- 
ing for  a  concurrence  of  the  exoneration  from  risk  and  return 
of  premium,  and  requiring  the  return  in  case  of  exoneration.2 

The  above  reasons  seem  to  constitute  good  ground  of  dis- 
sent from  a  decision  of  the  Supreme  Court  of  New  York,  con- 
firmed in  the  Court  of  Errors,  Senators  Tracy  and  Jones  dis- 
senting. Under  divers  time  policies  upon  a  cargo,  exceeding 
its  full  amount,  on  a  trading  voyage  to  South  America,  all 
containing  the  clause  relative  to  prior  insurance,  by  the  land- 
ing of  a  part  of  the  cargo  the  amount  remaining  on  board  of 
the  ship  at  the  time  of  a  total  loss  was  reduced  below  the 
amount  insured  in  all  the  policies.  The  prior  insurers  were 
held  to  be  liable  for  the  whole  of  the  loss,  in  exoneration  of 
the  subsequent  ones.3 

But,  for  the  above  reasons,  the  better  doctrine  seems  to  be, 
that 

The  clause  relative  to  prior  insurance,  in  the  common  form, 

1  In  the  case  of  the  Columbian  Ins.  remarks,  this  was  a  merely  incidental 

Co.  v.  Catlett,   12  Wheat.  583,  Mr.  obiter  assumption,  and  not  entitled  to 

Justice   Story,  at  p.  594,  giving  the  the  same  weight  as  a  deliberate  opin- 

opinion  of  the  court,  in  stating  a  sup-  ion. 

posed  case  by  way  of  illustration,  as-  2  This  ground  is  suggested  for  this 

sumes  that  the  amount  of  a  prior  poli-  construction    by   Senator   Tracy,    14 

cy   is  kept  filled   up.      But   as   Mr.  Wend.  502,  in  the  case  of  the  Am. 

Senator  Tracy,  in  the  Court  of  Errors  Ins.  Co.  v.  Griswold. 

of  New  York,  in  the  Am.  Ins.  Co.  v.  3  Am_   ins>   £0     Vi    Griswold,  14 

Griswold,  14  Wend.  399,  at  p.  506,  Wend.  399. 
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as  between  the  underwriters  on  divers  policies,  has  reference  to 
the  commencement  of  the  risk  upon  any  specific  subject ;  and 
after  the  risk  on  a  cargo,  of  an  amount  sufficient  to  fill  any  or 
all  of  the  policies,  has  commenced,  if  a  part  of  the  property  is 
subsequently  withdrawn,  so  as  to  reduce  the  amount  below  the 
aggregate  amount  insured  by  the  policies,  ivhat  remains  is 
to  be  ratably  apportioned  to  the  several  policies. 

1262.  Under  this  clause  the  amount  of  interest  to  which  a 
subsequent  policy  applies   will  depend  upon  the  amount  in- 
sured in  the  previous  policies,  and  also  upon  the  valuation  in 
the  subsequent  one. 

A  cargo  valued  in  a  prior  policy  at  $  12,000,  the  amount 
insured,  was  valued  in  a  second  policy  at  $  27,500.  Though 
the  whole  cargo  was  insured  in  the  first  policy,  yet  there  re- 
mained an  insurable  interest  of  $  15,500  for  the  second,  since, 
as  the  property  was  valued  in  the  second  policy,  this  excess 
remained  over  the  amount  previously  insured.1 

1263.  The  provisions   respecting    " prior    insurance"    in 
marine  policies,  and  "  other  insurance  "  in  fire  policies,  have 
reference,  by  their  very  terms,  to  cases  of  over  or  double  in- 


surance.2 


1264.  The  clause  as  to  double  or  over  insurance  is  inopera- 
tive in  a  policy  of  reinsurance,  unless  the  reassured  has  made 
other  reinsurance.3 
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1265.  A  part  of  the  subject  insured  by  a  policy  on  the  ship 
is  ordinarily  withdrawn  during  the  period  of  the  risk. 

1  M'Kim  v.  Phcen.  Ins.  Co.,  Con-  of  the  Howard  Ins.  Co.  v.  Scribner, 
dy's  Marsh.   152,  n.  ;  2  Wash.    89.  5  Hill,  298,  respecting  double  insur- 
See  also  Bousfield  v.  Barnes,  4  Camp,  ance  in  two  fire  policies,  is  stated,  the 
228;    Higginson   v.    Dall,    13    Mass,  decision  of  which  is  there  doubted. 
Rep.  96  ;  Minturn  v.   Col.  Ins.  Co.,  3  Mut.  Safety  Ins.  Co.  v.  Hone,  2 
10  Johns.  75  ;  Kane  v.  Com.  Ins.  Co.,  Comstock,  235. 

8  id.  229  ;  Pleasants  v.  Mar.  Ins.  Co.,        4  And  also  as  to  excess  of  aggre- 

8Cranch,55.  gate  losses   over  the    amount  of  the 

2  See  supra,  Vol.  I.  ch.  3,  sect.  15.  insurable  interest.     See  No.  1268. 
In  No.  366  in  that  section,  the  case 
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Thus,  though  provisions  and  outfits  constitute,  as  we  have 
seen,  a  part  of  the  insurable  interest  in  the  ship,  a  specific  part 
of  this  subject  may  be  withdrawn  from  the  perils  insured 
against,  by  the  consumption  of  the  provisions,  or  by  the  wear 
and  tear  and  decay  of  the  sails,  rigging,  &c.,  and  yet  the 
amount  of  the  insurable  interest  in  the  subject  is  not  thereby 
diminished,  as  between  the  parties  to  the  insurance. 

In  whaling  voyages  the  outfits  constitute  a  more  consider- 
able proportion  of  the  aggregate  insurable  interest,  and  are  in- 
sured under  a  separate  description,  specifically  as  outfits.1 

1266.  If  the  ship  is  damaged,  and  a  subsequent  total  loss 
occurs  before  it  has  been  repaired,  the  partial  loss  is  merged  in 
the  total  loss. 

1267.  In  case  of  the  ship  having  been  damaged,  and  been 
repaired  at  the  expense  of  the  underwriters,  the  amount  of  the 
insurable  interest  at  their  risk  is  still  the  same  as  before. 

Magens2  states  the  rule  as  above,  and  yet  seems  to  have 
some  doubt.  Valin 3  says  the  master  ought  to  give  notice  to 
the  owner  or  charterer  of  funds  being  borrowed  in  a  foreign 
port  for  the  necessities  of  the  ship,  that  he  may  effect  insur- 
ance. This  implies  that  under  the  original  policy  the  insurers 
are  not  liable  for  a  subsequent  total  loss  in  addition  to  the  ex- 
pense of  the  repairs. 

In  England  and  the  United  States,  the  underwriters  are  un- 
questionably liable  for  a  subsequent  total  loss,  in  addition  to 
the  expense  of  previous  repairs  which  have  been  previously 
paid  for  by  the  assured,  in  distinction  from  those  made  by 
means  of  funds  raised  on  bottomry.4  That  is,  the  insurer  is 
liable  for  the  expense  of  the  repairs,  and  is  also  liable  for  sub- 
sequent damage  to  the  repaired  parts  of  the  ship  ;  in  other 
words,  he  may  be  repeatedly  liable  for  the  expense  of  replacing 
a  sail  or  any  other  article  belonging  to  the  ship  and  constitut- 
ing a  part  of  it. 

1  See  supra,  Vol.  I.  No.  497.  4  Livie  v.  Janson,  12   East,   618; 

2  Vol.  I.  p.  253,  cas.  8,  Numbers  Le  Cheminant  v.  Pearson,  and  same 
R,  S,  T,  U,  and  W.  Plff.  v.  Allnutt,  4  Taunt.  367  ;  Peele 

3  Com.  torn.   1,  ed.   1760,  p.  417,  r.  Merch.  Ins.  Co.,  3  Mason,  27. 
tit.  Du  Capitaine,  a.  19. 
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This  rule  is  applicable  to  merely  replacing  and  restoring  a 
lost  or  damaged  part  of  the  ship,  for  if  the  assured  makes  addi- 
tions or  improvements,  the  expense  to  that  extent,  as  well  of 
making  such  additions  as  of  subsequent  repairs,  is  for  the  as- 
sured.1 

Magens 2  suggests,  that  in  case  of  repairs  in  a  foreign  port 
at  extraordinary  expense  for  the  purpose  of  earning  freight,  the 
freight  should  be  charged  with  the  excess ;  but  no  such  rule 
appears  to  have  been  introduced  in  practice.3 

1268.  An  aggregate  of  losses  exceeding  the  amount  of  the 
insurable  interest  of  the  subject  in  the  policy,  is  most  frequent 
in  cases  of  general  average  and  total  loss  : 

As  in  cases  of  capture  and  expense  for  reclaiming  the  prop- 
erty.4 

1  Clarke  v.   U.   S.  M.  &  F.  Ins.  ship  in  the  policy.     Peele  v.  Merch. 
Co.,  7  Mass.   R.  365;  Buchanans.  Ins.  Co.,  3  Mason,  27.    This  would  be 
Ocean  Ins.  Co.,  6  Cowen,  318.  very  extraordinary,  except  in  case  of 

2  Vol.  I.  p.  255,  cas.  20,  No.  N.  successive  repairs. 

3  It  is   intimated  by   Mr.    Justice  4  M'Bride  v.  Mar.  Ins.  Co.,  7  Johns. 
Story,  that  the  underwriters  may  be  431  ;  Jumel  v.  Mar.   Ins.  Co.,  7  id. 
answerable  for  the  expense  of  repairs  412  ;  Barker  v.    Phoen.    Ins.  Co.,  8 
exceeding  the  insurable  value  of  the  id.  237. 
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SECTION    I.       WHAT    DISTINGUISHES    GENERAL    AVERAGE    FROM 

OTHER    LOSSES. 

1269.  LOSSES  are  general  or  particular,  partial  or  total.  Ex- 
penses incurred,  sacrifices  made,  or  damage  sustained,  for  the 
common  benefit  of  ship,  freight,  and  cargo,  constitute  GENERAL 
or  GROSS  AVERAGE.  A  loss  which  is  not  incurred  for  the  gen- 
eral benefit  is  a  PARTICULAR  average  or  TOTAL  loss.1 

A  general  average  loss  is,  by  its  character,  as  being  one  in 


1  Certain  small  charges,  which  were 
formerly  assessed  in  part  upon  the 
cargo,  such  as  pilotage,  towage,  port 
charges,  &c.,  are  called  petty  average , 
in  distinction  from  gross  average.  Le 
Guidon,  c.  5,  a.  13  ;  2  Weyt.  de  Av. 
s.  4  ;  Cunningh.  L.  Die.  tit.  Av.  ; 
Weskett,  art.  Petty  Average.  These 
charges  at  length  came  to  be  com- 
pounded for  at  a  certain  rate  per  cent, 
on  the  freight,  and  bills  of  lading  in 


use  at  present  contain  a  provision  for 
the  payment  of  "  primage  and  aver- 
age accustomed,"  which  is  a  certain 
per  cent,  on  the  amount  of  freight  on 
some  voyages ;  while  on  others  no 
such  allowance  is  made.  None  of 
these  charges  concern  the  insurer,  ex- 
cept when  they  come  under  general 
average,  or  the  clause  in  the  policy 
authorizing  the  assured  to  sue,  labor, 
&c.,  for  the  safety  of  the  property. 
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which  divers  interests  contribute  a  part  of  their  value,  a  par- 
tial, as  distinguished  from  a  total,  loss.  The  phrase  "  partial 
loss  "  is  most  frequently  used  in  reference  to  a  particular 


average. 


If  one  person  at  the  express  or  implied  request  of  another, 
or  with  any  authority  for  so  doing,  renders  such  other  a  ser- 
vice, by  bestowing  his  labor  or  incurring  expense  on  his  ac- 
count, he  is  entitled  to  a  compensation  for  his  services,  and  a 
reimbursement  of  his  expenses.  In  some  instances  the  cir- 
cumstances in  which  property  is  placed  give  any  one  authori- 
ty to  take  charge  of,  and  save  it,  as  where  it  has  been  lost,  or 
is  in  imminent  danger  of  being  so.  Under  such  circumstances 
any  one  may  render  services,  without  any  express  request  from 
the  owner,  the  occasion  giving  him  an  authority,  and  being 
equivalent  to  such  a  request ;  and  he  will  be  entitled  to  com- 
pensation so  far  as  any  such  request  can  be  implied.  Accord- 
ingly, the  finder  or  salvor,  in  such  cases,  has  a  lien  on  the 
property  for  a  reasonable  compensation,  or  a  contract  arises 
between  him  and  the  owner,  by  which  the  latter  becomes  ob- 
ligated to  remunerate  him  so  far  as  the  property  is  sufficient 
for  this  purpose. 

General  average  contributions  are  founded  upon  the  same 
principle.  Where  expenses  are  incurred,  or  sacrifices  made, 
on  account  of  ship,  freight,  and  cargo,  by  the  owner  of  either, 
the  owners  of  the  others  are  bound  to  make  contribution  in 
tlie  proportion  of  the  value  of  the  several  interests. 

1270.  In  order  to  constitute  a  basis  for  a  contribution  for 
an  expense  or  sacrifice,  it  must  be  occasioned  by  an  apparently 
imminent  peril. 

1271.  A  loss,  though  it  be  extraordinary,  and  not  a  part  of 
the  expense  and  inconvenience  of  navigating  the  vessel,  if  it 
take  place  without  the  agency  of  the  master,  or  crew,  or  other 
persons  acting  for  the  general  benefit,  is  not  a  subject  of  gen- 
eral contribution;    which  must  be  where  an  expense  is  in- 
curred, or  sacrifice  made,  with  deliberate  intent.     The  circum- 
stances of  deliberate  purpose  and  a  view  to  the  common  safety 
distinguish  general  from  particular  average. 

6* 
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Mr.  Benecke ]  says :  "  If  the  master's  situation  was  such, 
that,  but  for  a  voluntary  destruction  of  a  part  of  the  vessel,  or 
her  furniture,  the  whole  would  certainly  and  unavoidably  have 
been  lost,  he  could  not  claim  restitution,  because  a  thing  can- 
not be  said  to  have  been  sacrificed  which  had  already  ceased 
to  have  any  value."  The  correctness  of  this  position  admits 
of  great  doubt ;  it  is  inconsistent  with  cases  of  undisputed 
claim  for  contribution,  as,  for  instance,  composition  with  pirates. 
It  does  not  appear  why  the  greatness  and  imminent  threaten- 
ing of  the  peril  should  be  a  reason  against  contribution  for  the 
value  of  the  part  that  is  sacrificed  to  avoid  it.  On  the  con- 
trary, the  more  imminent  the  peril  is,  the  less  questionable 
seems  to  be  the  claim  for  contribution  on  account  of  a  sacrifice 
made  to  avoid  it. 

If  the  thing  abandoned  is  itself  so  exposed  to  destruction 
that  it  cannot  possibly  be  retrieved  and  saved,  and  its  aban- 
donment cannot  possibly  contribute  to  the  safety  of  the  crew 
and  ship,  cargo,  or  freight,  there  may  be  ground  of  objection  to 
contribution.  But,  in  case  of  such  objection,  the  construction 
will  be  very  liberal  in  favor  of  contribution. 

There  is,  however,  more  room  for  question  on  the  opposite 
extreme,  namely,  whether  the  danger  is  sufficiently  threaten- 
ing to  justify  the  sacrifice.  In  this  respect  it  is  usually  con- 
sidered sufficient  if  it  appears  to  the  master,  or  other  party  hav- 
ing charge  of  the  subject-matter,  to  require  the  sacrifice,  and 
the  same  is  made  in  good  faith. 

1272.  Damage  to  vessels  by  collision  with  each  other, 
whether  without  fault,  or  by  fault  of  both  vessels,  not  being  an 
intentional  sacrijice,  is  not  a  subject  of  contribution  in  general 
average  by  the  law  of  England  or  that  of  the  United  States.2 

It  is  provided  by  many  of  the  marine  ordinances  of  the  con- 
tinent of  Europe,  that  in  case  of  collision  without  the  fault  of 
the  master  and  crew  of  either  ship,  or  where  both  are  equally 

1   P.  283,  Lond.  ed.  of  1824  ;  Be-        2  peters  o>    Warren   Ins.    Co.,     1 
necke  &  Stevens  by  Phil.  110.     And     Story's  R.  463  ;  and  see  the  jurispru- 
see  Crockett   v.   Dodge,  3  F  airfield,     dence  on  the  subject  generally. 
190,  and  cases  sect.  2,  infra,  as  to 
voluntary  stianding. 
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in  fault,  the  expense  of  repairing  the  damage  to  both  ships  is 
to  be  assessed  upon  both  equally,  or  in  a  certain  regulated  pro- 
portion. The  laws  of  England  and  the  United  States  make 
no  such  provision.  But  where  a  collision  occurs  between  an 
American  and  a  foreign  ship,  in  a  foreign  port,  within  the 
jurisdiction  of  courts  adopting  the  above  rules  of  apportion- 
ment of  the  damage,  the  American  ship  may  become  subject 
to  such  a  contribution,  and  then  the  question  arises,  whether 
the  underwriters  are  liable  to  reimburse  the  amount  of  contribu- 
tion so  made,  where  it  exceeds  the  expense  of  the  ship's  own 
repairs.  This  question  is  considered  in  a  subsequent  section.1 

1273.  General  averages  are  usually  cases  of  sacrifice  for 
the  entire  interest  at  risk  in  ship,  freight,  and  cargo,  and  hence 
called  "general."     But  a  contribution  may  be  by  a  part  of 
those  interests  where  only  a  part  is  in  peril,  and  benefited  by 
the  expenses  and  sacrifices.     Mr.  Benecke2  puts  the  case  of 
contraband  goods,  to  avoid  a  capture  of  which  the  ship  is  run 
ashore,  or  some  of  the  other  goods  are  thrown  overboard,  in 
which  case  (unless  there  was  some  express  or  implied  agree- 
ment to  the  contrary,  other  than  that  arising  by  law  from  the 
principles  of  general  average)  the  shippers  of  goods  not  liable 
to  capture  would  not  be  obliged  to  contribute  for  the  damage 
by  running  aground,  or  the  sacrifice   or    expense    incurred ; 
since  those  goods  were  not  benefited,  nor  was  their  benefit 
contemplated  in  making  the  sacrifice  or  incurring  the  expense. 

1274.  So  a  sacrifice  or  expense  is  sometimes  in  the  nature 
of  a  general  average,  though  only  the  ship  is  at  risk,  and  is 
payable  as  such  under  a  policy  of  insurance.3 

1275.  Contributions  in  general  average  are  sometimes  stip- 
ulated against  by  the  shipper. 

The  English  East  India  Company,  in  chartering  a  ship, 
make  an  express  stipulation  against  contribution  in  general 
average.4  It  does  not  appear  that  any  judicial  construction 
has  been  put  upon  this  clause ;  it  is  not  easy  to  imagine  that 
it  can  be  construed  to  extend  beyond  expenses  and  sacrifices 

1  Sect.  14,  infra.  3  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  R.  27. 

2  P.  223,  Lond.  ed.  1824.  4  Hughes  on  Ins.  296. 


68  GENERAL    AVERAGE.  [CHAP.  XV. 

for  the  safety  of  the  ship  particularly,  for  if  both  ship  and  car- 
go should  be  captured,  and  expenses  incurred  indiscriminately 
to  procure  their  release,  the  cargo  could  hardly  be  exempted 
from  the  contribution  of  its  proportion  of  such  expenses. 

1276.  The  occasions  for  general  contribution,  and  the  prin- 
ciples upon  which  it  is  made,  are  the  same,  whether  the  prop- 
erty is  insured  or  not. 

The  underwriters  are  only  liable  to  pay  the  assured  the 
proportion  of  the  contribution  assessed  upon  the  amount  in- 
sured, when  the  loss  is  occasioned  by  some  of  the  perils  insured 
against.  But  as  general  average  losses  usually  arise  from  the 
perils  insured  against  in  the  common  form  of  the  policy,  un- 
derwriters are  usually  liable  to  reimburse  to  the  assured  the 
part  of  the  average  contributed  by  the  amount  insured  in  the 
policy.  The  principles  of  general  average,  therefore,  become 
an  essential  part  of  the  law  of  insurance. 

1277.  The  principles  of  contribution  for  sacrifices,  or  expen- 
ses, on  account  of  joint  interests  of  several  owners  of  property, 
are  not  confined  to  sea-risks,  but  are  also  applicable  to  policies 
against  fire.     In  case  of  a  fire  policy  for  $20,000  on  a  stock 
of  goods  worth  $  35,000,  a  fire  broke  out  which  endangered 
the   goods,  to  save  which,  and  the  building  in  which   they 
were  contained,  some  blankets  were  procured  by  the  assured 
to  hang  on  the  side  of  the  building,  which  in  that  situation, 
being  constantly  kept  wet,  served  to  check  the  fire  and  con- 
tributed materially  to  save  the  building  and  its  contents.     The 
blankets  being  injured  in  this  manner  so  as  to  be  of  no  value, 
the  assured  claimed  the  whole  value  of  them  against  the  un- 
derwriters, who  were,  by  the  terms  of  the  policy,  liable  for  the 
whole  damage  to  the  goods  by  fire,  not  exceeding  the  amount 
insured. 

On  the  part  of  the  underwriters,  it  was  contended  that,  as 
the  blankets  were  used  and  destroyed  to  save  the  building  as 
well  as  all  the  goods,  the  several  parties  interested  were  liable 
proportionally  for  this  damage  ;  that  is,  the  underwriters,  on 
the  $  20,000  insured  ;  the  assured,  on  $  15,000  not  covered  by 
the  policy,  and  on  $  5,000,  the  value  of  his  lease  of  the  build- 
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ing ;  and  the  owner  of  the  building,  on  $  5,000,  the  value  of 
the  building  over  that  of  the  lease ;  making  the  underwriters 
liable  for  four  ninths  of  the  damage  to  the  blankets. 

Per  Curiam  :  "  The  assured  can  claim  only  on  the  ground  of 
a  sacrifice  made  for  the  preservation  of  the  property,  for  a  pro- 
portion of  which  they  are  equitably,  if  not  legally,  entitled  to 
recover.  They  contend,  moreover,  that  this  is  not  a  case  for 
contribution,  it  being  customary  on  fire  policies  to  pay  the 
whole  loss.  We  believe  the  practice  to  be  as  stated,  but  as 
the  present  claim  is  not  within  the  contract,  it  certainly  is  rea- 
sonable that  the  assured  should  bear  a  proportion  of  the  sacrifice 
made  for  the  common  benefit.  This  decision  does  not  call  in 
question  the  general  principle,  that  a  loss  under  a  policy  against 
fire  is  to  be  paid  without  contribution.  But  it  is  said  that  the 
plaintiffs  and  defendants  are  not  the  only  parties  who  ought  to 
contribute,  since  all  the  property  in  the  neighborhood  was  pro- 
tected by  the  expenses  in  question.  But  it  will  not  do  to  take 
so  wide  a  range  in  the  principle  of  contribution.  It  is  neces- 
sary to  limit  it  to  the  building  and  the  property  therein  imme- 
diately saved."  l 


SECTION    II.      JETTISONS    AND    SACRIFICES    OF    A    PART    OF  THE 
\ 

INTEREST    AT    RISK. 

1278.  Jettison  is  the  throwing  overboard  a  part  of  the  car- 
go, or  any  article  on  board  of  a  ship,  or  the  cutting  and  cast- 
ing away  of  masts,  spa?~s,  rigging,  sails,  or  other  furniture, 
for  the  purpose  of  lightening  or  relieving  the  ship  in  case  of 
necessity  or  emergency. 

1279.  When  it  becomes  necessary  for  the  general  safety  to 
make  a  jettison,  or  other  sacrifice  of  a  part  of  the  interests  at 
risk,  the  loss  must  be  made  good  by  contribution,  to  be  assessed 
upon  what  is  saved  of  ship,  cargo,  and  freight.2 

1  Welles  et  al.  v.  Boston  Ins.  Co.,  vandse   navis  gratia    jactus   mercium 
6  Pick.  182.     A  similar  decision  had  factus  est,  omnium  contributions  sar- 
previously    been  made  in   a  case  re-  ciatur,  quod  pro  omnibus  datum  est. 
ferred  to  the  author.  Dig.  14.  2.  1. 

2  Lege  Rhodia  cavetur,  ut,  si  le- 
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Most  of  the  codes  of  sea-laws  require  the  master  to  consult 
the  officers  and  crew  before  making  a  jettison.  But  it  is  often 
impracticable,  since  jettisons  are  most  frequently  made  in  time 
of  danger  and  hurry.  Targa  says,  that,  during  the  sixty  years 
while  he  had  been  a  magistrate  of  the  admiralty  court  in 
Genoa,  he  knew  of  but  five  jettisons  regularly  made,  and  those 
were  suspected  to  be  fraudulent  on  this  account.1 

Where  the  occasion  admits  of  it,  the  master  will  naturally 
consult  his  officers  and  men,  but  to  subject  him  to  their  opin- 
ion is  so  far  taking  the  government  of  the  ship  out  of  his 
hands.  Lord  Kenyon  says :  "  The  rule  of  consulting  the 
crew  is  rather  founded  in  prudence,  in  order  to  avoid  dispute, 
than  in  necessity."2  Chief  Justice  Tilghman  plainly  inti- 
mates an  opinion  that  a  consultation  is  not  necessary.3 

Mr.  Justice  Story,  in  giving  the  opinion  of  the  court  in  a 
case  of  voluntary  stranding,  says :  "  A  consultation  with  the 
officers  may  be  highly  proper,  in  cases  which  admit  of  delay 
and  deliberation,  to  repel  the  imputation  of  rashness  and  un- 
necessary stranding  by  the  master  " ;  but  that  it  is  not  indis- 
pensably requisite.4 

1280.  The  act  should  be  that  of  the  master  or  person  in 
command.     As  a  general  rule,   the  crew  have  no  authority, 
without  orders,  to  make  a  jettison.5 

1281.  The  right  to  claim  contribution  depends  upon  the 
kind  of  sacrifice  made,  and  the  occasion  of  making  it. 

When  a  part  of  the  cargo  is  thrown  overboard,  there  is  no 
doubt  of  its  being  a  kind  of  sacrifice  for  which  contribution 
may  be  claimed.  But  if  the  owner  of  the  vessel  is  the  party 
claiming  contribution,  he  is  entitled  to  remuneration  only  for 
extraordinary  expenses  and  sacrifices,  and  such  as  constitute  a 


1  1  Emer.  605,  c.  12,  s.  40.  ond  officer,  and  a  majority  of  the  crew, 

2  Birkleyv.  Presgrave,  1  East,  220.  to  putting  back  after   the  voyage  is 
See  2  Bin.  565.  commenced,  on  account  of  the  unsea- 

3  Sims   v.   Gurney    et   al.,  4  Bin.  worthiness  of  the  vessel. 

513.     The  law  of  the  United  States,         4  Col.  Ins.  Co.  v.  Ashby  &  Strib- 

July  20,  A.  D.  1790,  c.  56,  s.  3,  re-  ling,  4  Pet.  S.  C.  R.  139. 
quires  the  assent  of  the  mate  or  sec-         5  The  Nimrod,  Ware's  R.  14. 
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loss  under  a  policy  of  insurance,  since  the  ordinary  expenses 
of  navigating  the  vessel  must  be  borne  by  the  owner,  as  the 
means  of  earning  freight. 

If  a  mast  be  cut  away,  or  a  cable  cut  or  slipped,  or  if  guns, 
or  a  boat,  or  a  part  of  the  ammunition  or  provisions,  are  thrown 
overboard,  these  are  doubtless  such  losses  and  sacrifices  as,  in 
genera],  give  the  owner  a  right  to  demand  a  contribution.1 

1282.  But  the  right  to  demand  contribution  may  depend 
upon  the  particular  situation  of  the  thing  sacrificed. 

If  goods  carried  on  deck  are  thrown  over,  it  is  held,  in  gen- 
eral, that  no  contribution  can  be  claimed.'3'  The  reason  given 
by  Valin  is,  that  goods  so  carried  embarrass  the  navigation  of 
the  ship.  But  he  thinks  that  this  doctrine  ought  to  be  con- 
trolled by  the  usage  of  the  trade,  and  accordingly,  that  contri- 
bution may  be  claimed  for  goods  thrown  overboard  from  the 
deck  of  small  coasting  vessels,  or  river  craft,  which  usually 
carry  a  part  of  their  cargoes  on  deck.3 

It  is  the  practice  in  respect  to  whaling  voyages,  to  adjust, 
upon  the  principles  of  general  average,  the  loss  of  oil  thrown 
overboard  from  the  deck,  where  it  is  carried  for  a  short  time 
after  being  put  into  casks,  before  it  can  be  properly  and  safely 
stowed  in  the  hold.4 

Vessels  employed  in  the  pepper  trade  in  the  East  Indies  are 
said  to  supply  an  example  of  goods  carried  on  deck  by  custom, 
for  if  a  full  cargo  is  taken  on  board  at  one  port,  the  vessel 
sometimes  sails  with  a  part  of  the  cargo  on  deck,  and  as  it 
proceeds  on  the  voyage  the  cargo  in  the  hold  settles,  and  in 
the  course  of  fifteen  or  twenty  days  the  part  put  on  deck  is 
removed  into  the  hold.  There  has  been  no  judicial  decision 

1  Le  Guidon,  c.  5,  a.  21 ;  Laws  of  Taunton  Copper  Co.  v.  Mer.  Ins.  Co., 
Oleron,  a.  9  ;  Cod.  de  Com.  1.  2,  t.  22  Pick.    108 ;  Lenox  v.   Unit.  Ins. 
11,  a.  211.  Co.,   3  Johns.    Cas.   178;    Smith  i;. 

2  Ord.  Louis  XIV.  tit.  Jet.  a.  13  ;  Wright,   1  Caines,  43  ;    Johnson   v. 
Cod.   de    Com.    a.    232;    Abbott   on  Crane,  Kerr's  R.,  N.  Brunswick,  356. 
Shipping,   344 ;    and   Myer  et  al.  v.  3  Tom.    2,    p.  203.      And  see    1 
Vander  Deyl.,  per  Lord  Ellenborough,  Emer.  640. 

Abbott  on  Shipp.  355,  n.  d.,  Story's  4  See  Cram  v.  Aikin,  13  Maine  R. 
ed.  1829  ;  id.  note  per  Story,  p.  354;  229. 
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on  the  question,  whether  in  this  particular  case  a  jettison  of 
the  pepper  carried  on  deck  would  give  occasion  to  contribu- 
tion, nor  has  any  custom  on  this  subject  come  to  my  knowl- 
edge. The  case  seems  to  be  very  similar  to  that  of  property 
jettisoned  from  the  deck  in  a  whaling  voyage. 

Whether,  if  usage  justifies  carrying  goods  on  deck,  of  a 
particular  description,  or  in  pursuance  of  usage  on  a  particu- 
lar voyage,  or  under  particular  circumstances  in  the  course 
of  a  voyage,  contribution  is  to  be  made  for  the  jettison  of  the 
goods  so  carried  ? 

Articles  may  be  carried  on  deck  in  the  cases  just  mentioned, 
and  still  be  covered  under  the  description  of  goods  and  mer- 
chandise,1 or  under  a  specific  designation  of  the  kind  of  goods, 
or  the  voyage,  so  that  the  ship-owner  is  not  liable  to  the  ship- 
per for  improper  stowage  ;  and  the  underwriter  is  liable  for  the 
risk  of  the  goods  so  carried,  where  from  the  policy  or  other- 
wise he  has  notice  that  they  may  be  so.2  The  inquiry  is  then 
suggested,  whether,  if  articles  so  carried  are  thrown  over  in  an 
emergency  for  the  general  safety,  the  shipper  is  entitled  to 
compensation  by  contribution  in  general  average. 

Sundry  decisions  have  been  made  against  claims  upon  the 
ship-owner  for  contribution  in  such  case  : 

As  in  Maine,  against  a  claim  on  the  master  for  jettison  of 
barrels  of  flour  on  a  passage  from  Georgetown,  in  the  District 
of  Columbia,  to  Portsmouth,  in  New  Hampshire,  the  flour 
being  taken  at  half  the  usual  freight ;  3  the  decision  being  put 
upon  the  fact  of  low  freight  being  paid. 

The  same  court  decide  in  a  subsequent  case  against  a  claim 
on  account  of  a  similar  jettison  on  a  similar  voyage,  of  the  same 
kind  of  article,  carried  at  the  usual  rate  of  freight.4 

A  like  decision  was  given  in  Louisiana  on  a  claim  for  con- 
tribution for  jettison  of  sugar-kettles  that  were  stowed  on  deck 
according  to  usage.5 

In  case  of  a  cargo  of  timber  on  a  voyage  from  Quebec  to 

1  Barber  v.  Brace,  3  Connect.  R.  9.        4  Cram  v.  Aikin,  13  Maine  R.  229. 

2  See  supra,  No.  460  and  985.  5  Hampton   v.    Brig   Thaddeus,  4 

3  Dodge  v.  Bartol,  5  Greenl.  286.       Martin,  N.  S.  582. 
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London,  the  deck-load,  admitted  to  have  been  so  loaded  by 
consent  of  the  shipper,  was  jettisoned,  and  the  owners  of  the 
carso  claimed  contribution  from  the  owners  of  the  vessel.  It 

O 

was  admitted  by  the  demurrer,  that  it  was  the  custom  on  this 
voyage  to  load  a  part  of  the  timber  on  deck.  The  English 
Court  of  Common  Pleas  held,  that  the  owners  of  the  cargo 
were  entitled  to  contribution  from  the  ship-owner.1 

In  a  subsequent  trial  of  the  case  on  a  claim  by  the  shipper 
to  recover  the  full  value  of  the  jettisoned  deck-load,  on  the 
ground  that  the  shipper  had  not  consented  to  the  timber  being 
loaded  on  deck,  it  was  proved  on  one  side  to  be  a  very  general 
practice  on  this  voyage  so  to  carry  a  part  of  a  cargo  of  timber, 
and  on  the  other,  that,  on  its  being  lost,  the  ship-owner  was 
liable  for  the  whole  value,  and  for  that  the  jury  gave  their  ver- 
dict.2 

In  a  more  recent  case  before  the  Court  of  Exchequer  in  Ire- 
land, the  owner  of  pigs  shipped  by  a  steam-vessel,  and  carried 
on  deck  on  a  passage  from  Waterford  in  Ireland  to  London, 
and  jettisoned,  recovered  against  the  owners  of  the  steam-ves- 
sel for  a  contribution  in  general  average.3  Thereupon  the 
owner  of  the  steam-vessel  claimed  reimbursement  against  the 
underwriters  in  a  time  policy,  not  restricting  the  navigation 
to  any  particular  voyages,  and  the  case  was  very  elaborately 
argued  before  the  Court  of  Queen's  Bench.  The  result  was, 
that,  in  the  opinion  of  Lord  Denman  and  his  associates,  if  the 
usage  justified  the  carrying  of  the  pigs  on  deck,  the  underwrit- 
ers were  liable ;  and  the  jury  had  found  it  to  be  the  usage.4 

1  Gould  v.  Oliver,  4  Bing.  N.  C.  sels  loaded  wholly  or  partly  with  tim- 
134.     See  also  S.  C.,  5  Scott,  447,  her  or  wood  to  carry  any  of  such  car- 
A.  D.  1836-37.  go  on  deck  for  a  voyage  from  any  of 

2  2  Scott,  N.  R.  241,  A.  D.  1840.  the  British  Provinces  of  North  Amer- 
The  same  case  was  before  the  court  in  ica  or  Honduras,  from  the  1st  of  Sep- 
the  intermediate  time   on  a  matter  of  tember  to  the  1st  of  May. 

practice,  6    Scott,   648.      An    act   of  3  Harley  v.   Milward,   1   Jones  & 

Parliament  was  passed,  2  and  3  (1838-  Carey,  Exch.  Rep.  (Ireland)  224. 

39)  Viet.  c.   44,  and   another,  3  and  4  Milward  v.  Hibbert,  3  Ad.  &  El. 

4   (1839-40)  Viet.    c.   36,    2    Scott,  N.  S.  120.     The  case  turned  partly 

211,  n.,   forbidding   masters    of   ves-  upon  the  pleadings,  which  the  under- 
VOL.   II.                                     7 
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It  thus  appears  that  there  is  much  obscurity  in  the  jurispru- 
dence, in  respect  to  the  claim  of  the  shipper  whose  goods  are 
carried  on  deck  upon  the  owners  of  the  ship  for  a  contribution 
for  the  jettison  of  his  goods.  Though  it  were  held  that  con- 
tribution between  these  parties  should  be  made,  a  question 
would  still  arise  as  to  the  liability  of  other  shippers  of  cargo, 
carried  in  the  hold,  to  contribute,  and  also  as  to  the  liability  of 
the  underwriters  to  make  indemnity,  since  they  may  not  have 
notice  of  any  goods  being  carried  on  deck,  as  in  case  of  a  time 
policy  not  restricting  the  vessel  to  any  particular  voyage,  or 
in  voyages  such  as  those  from  the  United  States  to  the  West 
Indies,  in  which  it  is  a  frequent,  but  not  invariable  practice,  to 
carry  a  deck-load,  whereas  the  ship-owner  is,  of  course,  affected 
by  notice  that  part  of  the  cargo  is  carried  on  deck. 

Since  the  ship-owner  is  necessarily  affected  by  notice  that 
goods  are  carried  on  deck,  there  does  not  appear  to  be  any 
ground  for  exonerating  him  from  contribution  in  case  of 
their  being  jettisoned,  except  that  of  the  usage  alleged  in  one 
case  l  to  prevail  in  respect  of  the  timber  transportation  between 
Canada  and  Great  Britain,  namely,  that  he  is  liable  to  pay  the 
shipper  the  whole  value  of  the  jettisoned  article. 

In  respect  to  the  cargo  under  deck,  the  shippers  obviously 
ought  not  to  be  liable  for  contribution  for  jettison  of  goods 
stowed  on  deck,  unless  they  have  notice,  actual  or  construc- 
tive, by  the  usage  of  the  trade  or  otherwise,  that  a  part  of  the 
cargo  may  be  so  carried.  That  is  to  say,  they  and  their  un- 
derwriters ought  to  be  upon  the  same  footing  in  this  respect.2 

Taking  into  consideration  the  whole  jurisprudence  on  the 
subject,  the  better  doctrine,  though  opposed  by  some  of  the 
adjudications  above  cited,  seems  to  be,  that  a  jettison  of  a 
deck-load  is  to  be  contributed  for  in  general  average  where  the 

writers  moved  to  amend   by  filing  a  case  upon  the  same  ground  with  that 

plea  that  by  usage  they  were  exon-  of  the  above-cited  case  of  Gould  v. 

erated  from  average  for  a  jettison  of  Oliver,  p.  73. 

the  deck-load,  leave  for  which  was  1  Gould  v.   Oliver,    supra,    p.  73 ; 

refused.     The   object  of  moving   for  2  Scott,  N.  R.  241. 

leave  to  add  this  plea  was  to  put  the  2  See  supra,  No.  985. 


SECT.   II.]  JETTISONS    AND    SACRIFICES.  75 

stowing  of  the  jettisoned  article  on  deck  is  justifiable,  and  the 
other  parties  interested  have  notice  by  the  policy,  or  by  usage,  or 
otherwise,  that  such  articles  may  be  so  carried,  and  there  is  no 
plainly  established  usage  negativing  the  right  to  claim  such 
contribution. 

This  general  doctrine  subjects  the  claim  in  a  very  consider- 
able degree  to  the  evidence  in  the  particular  case,  and  there 
does  not  appear  to  be  any  cogent  reason  against  this.  It  is 
enough  that  the  general  rule  is  against  contribution  for  such  a 
jettison,  because  a  great  part  of  the  commerce  of  the  world  is 
on  voyages  in  which  carrying  a  deck-load  is  not  justifiable. 
But,  again,  in  much  of  the  vast  inland  and  coastwise  trade,  it 
is  usual  to  carry  freight  on  deck,  and  such  a  usage  is  as  well 
known  as  any  one  can  be  ;  and  it  does  not  appear  why,  if 
freight  is  carried  according  to  the  common  usage,  whether  un- 
der or  on  deck,  the  rights  of  the  parties  should  not  be  governed 
by  the  common  rules  which  originated  in  usage.  There  is 
the  less  objection  to  this  doctrine,  as  the  burden  is  on  the 
claimant  to  prove  the  usage  to  carry  a  deck-load. 

1283.  The  distinction  in  respect  to  the  loss  of  a  boat,  carried 
on  deck,  or  on  the  sides,  or  at  the  stern  of  the  vessel,  which 
has  before  been  noticed,1  is  made  in  cases  of  jettison,  as  well 
as  in  particular  average  ;  many  persons  being  of  opinion  that  a 
boat  cut  away  from  the  sides  or  stern  is  not  to  be  contributed 
for ;  while  others  consider  it  a  proper  subject  of  contribution. 
The  right  to  claim  contribution  in  such  case  evidently  depends 
upon  the  usage  to  carry  the  boat  in  this  situation,  and  upon 
the  expediency  of  so  carrying  it.     The  loss  of  a  boat,  cut  away 
from  the  stern-davits,  was  considered  to  be  a  subject  of  general 
average  in  New  York.2     If  it  be  necessary  to  carry  the  boat 
in  this  manner  for  the  safety  of  the  ship  or  crew,  there  seems 
to  be  no  reason  why  the  cutting  it  away  should  not  be  the 
occasion  of  a  contribution.3 

1284.  Where  a  vessel  is  thrown  over  upon  her  side,  and  the 

1  Supra,  ch.  13,  sect.  8,  Vol.  I.  p.  636. 

2  Lenox  v.  Unit.  Ins.  Co.,  3  Johns.  Cas.  178. 

3  1  Emer.  624,  c.  12,  s.  41. 
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mast  is  cut  away  to  make  her  "  right,"  this  is  a  subject  of  con- 
tribution. 

1285.  It  is  provided  by  some  ordinances,  and  some  writers 
are  of  opinion,  that  cutting  away  a  mast  that  is  sprung,  or 
cutting  the  rigging  which  hangs  over  the  sides,  for  the  pur- 
pose of  disengaging  the  vessel  from  it,  or  from  a  broken  mast 
or  spar,  is  a  subject  of  general  contribution,  according  to  the 
value  of  the  mast  or  rigging  in  its  situation  at  the  time  of 
being  cut  away.1  Mr.  Stevens  says,  "  The  situation  in  which 
these  articles  are  placed  renders  them  of  no  value."  But  if 
this  be  the  only  reason  why  they  are  not  to  be  contributed  for, 
it  is  conceding  that  they  are  subjects  of  contribution  under  these 
circumstances,  provided  they  are  of  any  value  in  the  situation 
supposed,  and  their  value,  in  their  situation  at  the  time  of  their 
being  sacrificed,  is  all  that  has  ever  been  considered  a  subject 
of  contribution.  How  does  it  appear  that  they  are  of  no  value 
in  this  situation  ?  It  must  depend  upon  the  particular  circum- 
stances. If  they  would  be  of  any  value  to  the  owner  in  case 
of  the  sea  being  smooth  and  the  weather  favorable,  so  that  he 
might  make  the  most  of  them,  he  ought  to  be  compensated 
for  this  value,  since  this  is  what  he  sacrifices  on  account  of 
the  impending  peril,  and  for  the  general  safety.  Mr.  Benecke  3 
thinks  that  they  should  be  contributed  for  at  their  value  as 
they  are,  if  their  condition  and  the  situation  of  the  ship  were 
such  that  there  was  any  chance  of  their  being  saved. 

A  case  very  similar  to  the  preceding  is  that  of  cutting  or 
slipping  a  cable  when  the  anchor  is  fixed  in  a  "  foul,"  that 
is  rocky,  bottom.  If  the  cable  is  cut  in  such  case  merely  that 
the  vessel  may  proceed  on  her  voyage,  it  is  a  particular  loss,  to 
be  sustained  by  the  owner  or  paid  by  his  underwriters,4  since 
no  agency  of  the  master  and  crew  intervened  in  causing  the 
loss,  which  had,  in  fact,  taken  place  before  the  cable  was  cut. 
But  if  the  cable  is  cut  for  the  purpose  of  avoiding  impending 

1  Ord.    Koninjrsb.     a.     25;     Ord.         3  P.    184,    185,   Lond.    ed.   1824; 
Copenhag.  a.  1,  s.  10  ;   1  Emer.  622,     Benecke  &  Stevens  by  Phil.  111. 

c.  12,  s.  41.  4  Supra,   ch.   13,  sect.    8,  Vol.  I. 

2  Part.  1,  c.  1,  s.  1,  a.  5.  p.  637. 
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peril,  the  question  then  occurs,  whether,  under  favorable  cir- 
cumstances, the  property  sacrificed  might  have  been  saved, 
that  is,  whether,  in  favorable  weather,  and  without  any  im- 
pending danger,  and  by  the  use  of  all  the  means  afforded  by 
the  place  at  which  the  vessel  lay,  there  would  have  been  any 
probability,  and  how  great,  of  recovering  the  anchor. 

A  vessel  lying  in  Funchal  Roads  was  driven  in  a  gale,  and 
dragged  her  anchor  nearly  a  mile,  until  she  "brought  up"  at 
a  short  distance  from  a  rocky  shore.  After  the  gale  had 
abated  in  some  degree,  but  while  it  still  continued  with  very 
considerable  violence,  the  sea  at  the  same  time  setting  towards 
the  shore,  the  master  attempted  to  raise  the  anchor  for  the 
purpose  of  removing  to  a  more  safe  anchoring-ground.  It 
was,  however,  found  to  be  impracticable  to  raise  it,  and,  to 
avoid  the  danger  of  the  situation,  —  since  in  case  of  the  an- 
chor's dragging,  or  the  cable's  parting,  the  vessel  would  have 
gone  upon  the  rocks, — he  cut  his  cable.  The  loss  of  the 
cable  and  anchor  was  considered  by  referees l  in  Boston  to  be 
the  subject  of  contribution,  and  the  whole  value  was  allowed, 
because  it  was  thought,  that  in  favorable  weather,  when  the 
vessel  could  without  any  immediate  danger  have  remained  in 
her  situation,  the  anchor  might  have  been  recovered. 

1286.  All  the  damage  incidentally  done  to  the  ship  or  cargo, 
in  making  a  jettison,  constitutes  a  part  of  the  amount  to  be 
made  good  in  general  average? 

Where,  in  cutting  away  the  mast,  it  splintered  below  the 
"  partners,"  and  made  an  opening  by  which  water  was  let  into 
the  hold,  in  consequence  of  which  the  cargo,  consisting  of 
corn,  was  damaged,  this  damage  was  considered  a  subject  of 
contribution.3 

1287.  In  case  of  the  vessel's  arriving  at  a  port  of  discharge, 
after  a  jettison  of  goods,  the  loss  by  payment  of  the  full  freight 
of  the  jettisoned  goods,  for  the  whole  voyage  performed,  is  one 


1  The  author  being  one.  Weyt.  de  Av.  s.  10;  Molloy,  1.  2,  c. 

2  Cod.  de  Com.  1.  3,  t.  13,  n.  233,  6,  s.  8  ;   1  Mag.  64,  s.  54. 

237  ;  Casar.  Disc.  46,  n.  13,  57  ;  Q.        3  Maggrath  v.  Church,  1  Caines,  196. 

7* 
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of  the  consequences  of  the  jettison,  and  to  be  included  in  the 
contribution,1 

1288.  If  goods  put  into  boats  out  of  the  usual  course,  for  the 

purpose  of  floating  the  ship  when  she  is  aground,  or  to  lighten 

her  that  she  may  pass  over  a  shoal  or  bar,  or  otherwise  for  the 

relief  of  the  ship  and  cargo,  are  lost,  they  must  be  contributed 

for.2 

A  distinction  is  made  between  lightening  the  vessel  in  ex- 
traordinary circumstances,  as  in  putting  into  a  port  of  necessi- 
ty, and  in  the  ordinary  course  of  the  voyage,  as  in  putting  into 
the  port  of  destination.  Where  it  is  usual  for  vessels  of  the 
same  burden,  as  the  one  in  question,  to  discharge  a  part  of  the 
cargo  on  the  outside  of  the  bar  of  the  port  of  destination,  no 
contribution  is  to  be  made,  though  the  goods  should  be  dam- 
aged in  the  lighters.3 

In  case  of  part  of  the  goods  put  into  lighters  to  lighten  an 
accidentally  stranded  ship  being  damaged  on  board  of  the 
lighters,  in  going  up  to  Mobile,  it  was  held  by  the  Superior 
Court  of  the  City  of  New  York,  that  the  damage  was  to  be 
contributed  for  by  the  shippers  of  the  other  goods  in  the  light- 
ers, though  the  ship,  after  being  got  off,  was  again  stranded^  in 
attempting  to  proceed  up  to  Mobile,  and  wrecked.4 

A  vessel  having  sprung  a  leak  at  sea,  a  part  of  the  goods 
were  taken  out  and  put  on  board  of  other  vessels  to  lighten 
her,  that  the  leak  might  be  found  and  stopped.  She  was  thus 
enabled  to  proceed  on  her  voyage,  and  finally  arrived  at  her 
port  of  destination.  The  goods  taken  out  were  captured. 
The  goods  thus  lost  were  contributed  for  in  general  average.5 

1289.  In  case  of  goods  being  put  into  a  lighter,  from  a 
stranded  ship,  not  to  lighten  it,  but  merely  to  save  the  goods, 

1  1  Mag.   277,    No.  E;    Cod.   de  210,  Du  Jet.,  a.  19,  n. ;   1  Emer.  613, 
Com.  1.  2,  tit.  8,  Du  Fret,  a.  112.  c.    12,    s.   41;    Benecke,   Lond.    ed. 

2  Dig.  1.4,  De  Leg.  Rhod. ;  Cod.de  1824,  pp.  206,  209,  212  ;  Benecke  & 
Com.  1.   2,  tit.  11,  n.   238  ;  Stevens,  Stevens  by  Phil.  1833,  p.  134. 

P.  1.  c.  1,  s.  1,  a  1,  n.  1  ;  Q.  Weyt-        4  Lewis  v.  Williams,  1  Hall's  R. 
sen,  s.  17.  430. 

3  Poth.  Des  Av.  n.    146  ;  2  Yal.        5  i  i\iag.  IQQ^  Case  ix. 
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and  of  a  jettison  of  a  part  of  them ,  the  ship  and  cargo,  being 
saved,  do  not  contribute  for  the  jettison. 

Whether  the  lighter  and  other  goods  on  board  of  it  con- 
tribute 1 

A  ship  having  run  aground  in  the  river  Hoogly,  some  hags 
and  kegs  of  dollars  were  taken  from  her  into  the  long-boat, 
for  the  purpose  merely  of  saving  the  dollars,  not  for  the  safety 
of  the  ship  and  other  cargo,  and  in  going  to  the  shore,  the 
boat  being  in  danger  of  foundering,  a  keg  of  dollars,  and  some 
other  part  of  the  boat-load,  were  thrown  overboard.  A  claim 
being  made  for  contribution,  it  was  held  in  Massachusetts  that 
the  ship  and  rest  of  the  cargo,  being  afterwards  saved,  were  not 
subject  to  contribution  for  this  jettison. 

A  claim  for  a  contribution  by  the  boat  and  dollars  saved 
was  rejected,  on  the  ground  that  the  jettison  was  not  made 
for  the  purpose  of  saving  the  boat  and  other  effects  in  it,  and 
the  other  no  less  questionable  ground,  that  the  articles  on 
board  of  the  boat  were  not  exposed  to  a  common  peril  in 
virtue  of  a  contract  whereby  the  owners  of  the  different  arti- 
cles assumed  mutual  relations  to  each  other.1  Both  grounds 
seem  to  be  unsatisfactory.  As  to  the  contract  and  mutual  re- 
lations of  the  parties  interested  in  the  goods  and  the  long-boat, 
they  still  continued  as  they  were  on  board  of  the  ship,  as  is 
assumed  in  all  the  jurisprudence  on  the  subject.2  The  New 
York  decision  just  referred  to,3  is  directly  in  favor  of  an  aver- 
age. I  accordingly  conclude,  that, 

If  part  of  the  goods  on  board  of  a  boat  are  purposely  sacri- 
ficed in  an  emergency  by  the  person  having  command,  or  with 
his  approbation,  for  the  safety  of  the  boat  and  cargo  and  crew, 
it  is  a  case  for  contribution. 

1290.  Where  a  loss  is  incurred  in  raising  funds  to  defray 
expenses  that  belong  to  general  average,  such  loss  is  to  be  in- 
cluded in  the  amount  of  the  contribution  : 

As  loss  by  the  necessary  sale  of  outfits  at  a  port  of  necessity, 

1  Whitteridge  v.   Norris,  6  Mass.         2  See  Valin,  torn.  2,  p.  205,  a.  205. 
R-  125.  3  Lewis  v.  Williams,  supra,  p.  78. 
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to  raise  funds  for  defraying  the  expense  of  repairs  that  are 
general  average.1 

1291.  Goods  sold  at  an  intermediate  port  to  pay  duties  on 
the  cargo,  where  the  voyage  is  broken  up,  are  contributed  for 
by  the  cargo?     The  shipment  of  each  shipper  is  liable  for  its 
own  duties,  but  if  part  of  one  is  sold  for  payment  of  duties  on 
the  others,  the  amount  is  to  be  reimbursed  out  of  the  proceeds 
of  the  others. 

1292.  The  shipper  of  cargo  by  a  vessel  that  saves  another 
at  sea,  is  not  entitled  to  share  in  the  salvage  allowed  for  sav- 
ing such  other  vessel.3 

The  claim  for  sharing  in  the  salvage  in  such  a  case  was 
put  upon  the  ground  of  a  sacrifice  on  the  part  of  the  shipper, 
by  reason  of  the  deviation  by  delay  for  the  purpose  of  saving 
the  derelict  ship  and  cargo,  but  Mr.  Justice  Story  said  that 
the  remedy  was  against  the  ship-owners  and  master. 

1293.  Jettison  of  necessity  on  account  of  perils  when  the 
ship  is  in  possession  of  captors,  is  a  subject  of  contribution  on 
recaptured 

1294.  Profits  do  not  contribute  and  are  not  contributed  for 
in  general  average  eo  nomine?  but  are  in  effect  included  in  an 
adjustment  made  at  the  port  of  destination,  since  the  market 
value  there,  according  to  which  the  adjustment  is  made,  covers 
the  profits  of  the  voyage. 

1295.  The  cutting  or  slipping  of  the  cable,  for  the  purpose 
of  putting  to  sea  on  account  of  the  danger  of  going  ashore,  or 
running  foul  of  other  vessels,  or  to  avoid  any  other  impending 
peril,  is  unquestionably  a  subject  of  contribution.6 

1296.  Whether  the  loss  of  a  cable  and  anchor,  by  anchoring 
of  necessity  under  extraordinary  circumstances  in  an  unusual 
and  dangerous  place,  is  a  case  for  contribution  1 

There  is  a  diversity  of  opinion  on  this  question.     Some  are 

1  Giles  v.  Eagle  Ins.  Co.,  2  Mete.        *  prjce  „.  Noble,  4  Taunt.  123. 
140.  5  The  Nathaniel  Hooper,  3  Sumn. 

2  The  Nathaniel  Hooper,  3  Sumn.     R.  542. 

R.  542.  6  1  Mag.  345,  Case  xxvii. 

3  Ibid. 
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of  opinion  that  this  damage,  whether  it  happen  in  the  usual 
course  of  the  voyage,  or  under  extraordinary  circumstances,  is 
a  part  of  the  wear  and  tear  of  the  ship,  for  which  the  owner  is 
entitled  to  no  contribution  from  the  owner  of  the  cargo,  or  in- 
demnity from  his  underwriters.1  This  may  depend  upon  its 
being,  in  a  greater  or  less  degree,  out  of  the  ordinary  course. 

Where  a  vessel,  on  a  voyage  from  Charleston,  S.  C.,  to 
Cowes,  had  lost  part  of  her  sails  and  rigging,  and,  the  weather 
being  boisterous,  and  it  being  dangerous  to  keep  on  the  course, 
the  master  put  out  the  stern  anchor,  the  cable  being  made 
fast  to  a  mast  of  the  vessel,  and  the  anchor,  cable,  and  mast 
were  lost  by  this  proceeding,  the  damage  was  allowed  as  a 
subject  of  general  average  by  a  despacheur  at  Lloyd's. 

If  such  a  loss  take  place  under  extraordinary  circumstances, 
within  the  risks  insured  against,  or  in  consequence  of  the  un- 
usually violent  operation  of  the  perils  assumed  by  the  insurers, 
it  is  difficult  to  reduce  this  damage  within  the  mere  wear  and 
tear  of  the  voyage,  upon  any  principle  which  would  not  exon- 
erate the  insurers  from  all  average  on  account  of  damage  to 
the  ship.  Whether  it  is  to  be  considered  general  average  de- 
pends upon  its  being  incurred  purposely.  If  a  ship,  as  often 
happens,  come  to  anchor  to  avoid  going  upon  a  lee-shore,  and 
can  escape  from  this  perilous  situation  only  by  cutting  or  slip- 
ping her  cable,  this  is  a  sacrifice  intentionally  made,  under  ex- 
traordinary circumstances,  and  as  directly  for  the  general  safe- 
ty as  any  jettison  or  other  sacrifice  can  be  imagined  to  be  in 
any  case  whatever.  The  loss  of  the  cable  and  anchor,  or  the 
expense  of  recovering  tliem,  seems  to  come  in  such  case,  or  un- 
der other  extraordinary  and  perilous  circumstances,  within  the 
principles  of  general  average. 

But  if,  under  these  circumstances,  the  loss  is  the  consequence 
of  the  parting  of  the  cable,  or  its  being  chafed  off  by  the 
rocks,  it  is  a  particular  average.  This  loss  is,  however,  not 
unfrequently  adjusted  as  a  general  average.2 

1  Stevens  on  Av.  P.  1,  c.  3,  a.  9;  Benecke,   Lond.   ed.    1824,    p.    190; 
Benecke  &  Stevens  by  Phil.,  1833,  p.  116. 

2  See  Weskett,  tit.  Gen.  Av.  n.  3. 
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1297.  Whether  a  loss  of  sails  and  spars  by  carrying  a 
press  of  sail  to  keep  off  a  lee-shore,  or  escape  from  an  enemy, 
is  a  subject  for  contribution? 

Such  a  loss  is  to  be  contributed  for  according  to  some  au- 
thorities and  codes.1  Although  the  carrying  of  a  press  of  sail 
is  a  voluntary  act,  yet  it  is  done  in  the  usual  course  of  naviga- 
tion ;  it  is  not  a  voluntary  sacrifice  of  the  thing  lost.  On 
account  of  the  state  of  the  weather,  or  the  situation  of  the 
vessel,  the  sails  and  spars,  though  put  only  to  their  ordinary 
and  accustomed  use,  are  more  than  usually  exposed  to  damage. 
Any  loss,  although  it  happen  in  consequence  of  what  is  thus 
voluntarily  done,  and  for  the  general  safety,  is  therefore  con- 
sidered as  not  coming  strictly  within  the  conditions  of  a  gen- 
eral average  ;  but  —  if  not  wear  and  tear —  as  rather  belonging 
to  the  class  of  particular  average,  which  is  often  a  conse- 
quence, more  or  less  remote,  of  what  is  voluntarily  done  in 
the  course  of  navigating  the  ship.s  Such  is  the  doctrine  of 
some  skilful  and  well-informed  insurers.  But  others,  whose 
opinion  is  entitled  to  great  respect,  consider  losses  of  this  de- 
scription to  be  proper  subjects  of  contribution.3  It  appears 
that  in  Louisiana  contribution  is  allowed,  in  conformity  to  the 
laws  of  Hamburg,  for  such  damage.4 

This  question  is  nice  and  difficult.  There  is  no  intentional 
sacrifice  of  the  spars  and  sails,  which  is  so  far  against  consid- 
ering the  case  to  be  one  for  contribution.  But  they  are  in- 
tentionally exposed  to  imminent  danger  of  being  lost,  which 
makes  the  case  very  similar  to  that  of  anchoring  in  a  danger- 
ous place.  The  loss,  however,  by  so  anchoring,  does  not  give 
occasion  for  contribution,  unless  it  is  in  an  unusual  place. 
This  circumstance  is  a  ground  of  discrimination.  In  the  case 
in  question,  there  is  nothing  out  of  the  usual  course  of  pro- 

1  Emer.   torn.    1,  p.  621,  c.   12,  s.     erts,  5  B.  &  P.  378;  S.  C.,  Marsh. 
41  ;  and  see  Benecke,  Lond.  ed.  1824,    Ins.  543. 

187  ;  Benecke  &  Stevens  by  Phil.  91,  3  See  Weskett,  tit.  Gen.  Av.  n.  3. 

156.  4  Shiffw.  Louisiana  State  Ins.  Co., 

2  Stev.  on  Av.  P.   1,  c.  1,  a.  1,  s.  6  Martin,  N.  S.  629. 
5,  and  c.  3,  s.  9  ;  Covington  v.  Rob- 
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ceeding ;  there  is  only  a  greater  degree  of  danger  than  ordi- 
nary, and,  in  consequence,  a  greater  exposure  to  loss  ;  but  the 
loss  seems  to  belong  rather  to  particular  than  to  general 


average. 


Still,  as  the  claim  for  contribution  can  be  made  only  where 
the  danger  is  escaped,  and  is  usually  made  against  insurers 
only  where  the  amount  is  too  small  to  be  recoverable  as  par- 
ticular average,  both  shippers  and  underwriters  most  frequently 
put  a  very  liberal  construction  upon  meritorious  cases  of  this 
description,  and  adjust  them  as  general  average. 

1298.  Mr.  Benecke  l  is  of  opinion,  that  sails  blown  away  are 
subjects  of  contribution,  when  they  are  let  go  for  the  purpose 
of  causing  the  vessel,  when  on  her  beam-ends,  to  right ;  and 
the  rule  seems  plainly  to  be  just. 

1299.  Another  case  of  general  average  is  the  application  of 
something  belonging  to  the  ship  to  a  use  different  from  that  to 
which  it  is  applied  in  the  ordinary  course  of  navigation. 

If  spars  are  cut  up  to  construct  a  temporary  rudder,  or  cord- 
age is  used  to  fasten  it,  or  a  cable  or  rope  and  spar  are  put  out 
to  assist  in  steering  the  ship  in  case  of  the  loss  of  the  rudder, 
or  a  part  of  the  sails  and  cordage  are  used  at  sea  in  stopping  a 
leak  or  "  fothering,"  as  it  is  called,2  or  a  cable  is  cut  from  the 
anchor  to  be  used  as  a  hawser,3  there  can  be  no  question  that 
the  loss  and  damage  are  subjects  of  contribution. 

1300.  Temporary  repairs   of  damage  from  extraordinary 
perils  of  the  sea,  made  at  some  intermediate  port  for  the  pur- 
pose of  prosecuting  the  voyage,  where  thorough  repairs  could 
not  be  made,  or  would  cause  unreasonable  delay,  or  be  other- 
wise attended  with  material  inconvenience  and  prejudice  to  all 
concerned,  so  far  as  such  temporary  repairs  are  of  no  peculiar 
benefit  to  the  ship-owner,  and  leave   him  subject   to  the  same 
expense  in  prosecuting  the  voyage,  and  subsequently  making 
repairs,    as    if  the    same    had   not   been    made,    are  general 


average. 


1  Pp.  185  and  186,  Lond.  ed.  1824  ;  Benecke  &  Stevens  by  Phil.  112. 

2  See  Birkley  v.  Presgrave,  1  East,  220  ;  Stev.  on  Av.  P.  1,  c.  1,  a.  1,  s.  6. 

3  Marsham  v.  Dutrey,  Select  Cases  of  Evidence,  58,  cited  2  Arn.  Ins.  895. 
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This  ground  of  claim  for  contribution  is  to  be  strictly  lim- 
ited, since  it  belongs  to  the  ship-owner  in  general  to  furnish  a 
seaworthy  ship,  and,  so  far  as  it  is  practicable,  to  keep  it  in  a 
condition  suitable  for  prosecuting  the  voyage.  The  excep- 
tion to  this  rule  does  not  depend  upon  what  is  most  for  his 
interest  solely,  but  upon  what  is  beneficial  to  all  concerned. 
Subject  to  such  conditions,  the  temporary  repairs  belong  to 
general  average. 

It  has  been  so  held  by  the  English  Court  of  King's  Bench, 
on  a  claim  by  the  ship-owner  against  the  shipper,  in  the  case 
of  a  vessel  on  a  voyage  from  Jamaica  to  London,  which  put 
back  to  Jamaica  for  repairs  requisite  for  prosecuting  the  voy- 
age. Lord  Ellenborough  said:  "  If  the  ship  by  such  expen- 
diture gain  a  lasting  benefit,  there  must  be  a  deduction  of  so 
much,  which  must  be  placed  wholly  to  the  ship-owner's  ac- 
count." l  This  is  not,  however,  I  apprehend,  a  just  statement 
of  the  rule,  for  it  can  make  no  difference  whether  the  benefit 
proper  to  the  ship-owner,  as  distinguished  from  the  other  par- 
ties interested,  is  lasting  or  temporary.  If  he  is,  by  reason  of 
the  repairs,  lightened  of  expense  in  navigating  his  ship  on  the 
pending  voyage,  to  which  he  would  be  subject  in  the  ordinary 
course  of  navigation,  so  far  the  charge  should  be  upon  him 
as  much  as  for  any  lasting  benefit.  So  far  as  the  articles  or 
parts  to  be  replaced  or  repaired,  are  subject  to  be  materially  in- 
jured in  the  ordinary  navigation  on  the  voyage,  or  are  actually 
injured  and  worn  out,  as,  for  instance,  sails  or  cordage,  he 
ought  to  be  chargeable. 

The  inconvenience  and  expensiveness  to  the  ship-owner  in 
making  complete  repairs  at  the  intermediate  port  may  be  of 
weight  in  excusing  him  from  making  them  in  order  to  comply 
with  the  warranty  of  seaworthiness,  but  not  a  reason  for  charg- 
ing the  shippers  with  any  part  of  the  expense  of  the  repairs. 

A  decision  similar  to  that  just  stated  was  made  upon  a  time 
policy  in  Massachusetts,  in  case  of  temporary  repairs  of  a  ves- 
sel at  the  Balize,  a  mere  pilot  station  below  New  Orleans, 

i  riummer  r.  Wildman,  3  M.  &  S.  482. 
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required  in  consequence  of  damage  by  running  foul  of  another 
vessel  in  coming  down  the  Mississippi,  on  a  passage  from  New 
Orleans  to  Havana,  and  of  previous  damage.1  This  was  a 
case  of  both  particular  and  general  average,  the  principal  ques- 
tion being  as  to  making  the  apportionment  between  them. 

In  a  case  decided  by  referees  in  Boston,2  a  vessel  on  a  voy- 
age from  India  to  Boston  put  into  the  Vineyard,  her  sails 
being  too  much  injured  and  worn  to  proceed  with  them  to 
Boston,  where,  or  at  Salem,  it  was  proposed  to  repair  or  sell 
her.  Other  sails  were  accordingly  hired  to  bring  her  round. 
It  was  decided  that  the  owners  had  no  claim  on  the  insurers 
for  the  hire  of  the  sails.3 

1301.  In  case  of  jettison  of  goods -,  as  the  ship-owner  cannot 
entitle  himself  to  the  freight  of  them,  since  he  is  prevented 
from  delivering  them  at  the  port  of  destination,  this  freight  is 
included  in  the  amount  of  sacrifice,  and  must  be  contributed 
for.4 

1302.  So,  in  case  of  contribution  for  a  loss  of  the  ship  by 
voluntary  stranding,  the  freight  is  to  be  contributed  for. 

Mr.  Justice  Story,  giving  the  opinion  of  the  court,  says  upon 
this  subject :  "  It  seems  to  us,  that,  as  by  the  loss  of  the  ship 
the  freight  was  totally  lost  for  the  voyage,  it  was  properly  in- 
cluded in  the  loss,  as  a  sacrifice  of  the  ship-owners  for  the 
common  benefit."  5 

1303.  The  expense  of  hiring  sailors  to  supply  the  place  of 
those  that  have  deserted,  or  are  deceased,  is  not  contributed  for. ^ 

1304.  Gratuities  promised  to  seamen  by  the  master  in  time 
of  danger,  in  order  to  encourage  them  to  do  their  duty,  cannot 
be  made  the  subject  of  contribution  in  general  average,  such 
promises  being  considered  to  be  entirely  void.7 

1  Brooks  v.    Oriental   Ins.  Co.,   7  5  Columbian  Ins.  Co.  v.   Ashby  & 
Pick.  259.     See  also  Giles  v.  Eagle  Stribling   et   al.,    13  Pet.   S.   C.   R. 
Ins.  Co.,  2  Mete.  140.  343. 

2  The  author  being  one  of  them.  6  Hughes's  Ins.  292. 

3  Bryant  v.  Rogers.  ?  Harris  v.  Watson,  Peake's  N.  P. 

4  The  Nathaniel  Hooper,  3  Sumn.  72.     See  3  Kent's  Com.  185. 
R.  542. 
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1305.  Damage  to  the  ship  in  extinguishing  afire,  originat- 
ing in  spontaneous  combustion,  is  held  in  Pennsylvania  not  to 
belong  to  general  average,1  where  the  cargo  is  not  in  danger. 

1306.  Where  the  master  is  arrested  in  the  course  of  the 
voyage  for  a  debt  due  from  himself  and  his  owners,  but  not 
the  subject  of  contribution  in  general  average  on  the  pending 
voyage,  and  the  goods  of  a  shipper  are  sold  to  raise  funds  to 
pay  the  debt  and  discharge  the  master  from  arrest,  the  interest 
of  the  other  shippers  in  the  discharge  of  the  master  is  not  such 
as  to  subject  them  to  contribution  for  the  goods  so  sold.     The 
remedy  is  against  the  master  and  owners. 

It  was  so  ruled  by  Lord  Ellenborough,  in  a  trial  on  a  claim 
of  one  shipper  against  another,  in  case  of  a  vessel,  which,  on 
a  voyage  from  Hull  to  St.  Petersburg,  put  into  Stromstadt,  in 
Sweden,  for  repairs,  and  afterwards,  on  proceeding,  got 
aground  on  the  Scaw,  and,  being  got  off,  put  into  Copenhagen 
for  repairs.  For  the  expenses  thus  arising,  and  for  the  Sound 
Dues,  the  master  drew  on  a  merchant  of  Elsineur,  who  paid 
the  drafts,  and  caused  the  master  to  be  arrested  at  Copenhagen 
for  the  amount.2 

1307.  Emerigon?  apparently  with  good  reason,  enumerates 
among  the  subjects  of  general  average  the  expense  of  hiring 
convoy,  where  its  protection  is  essential  to  the  safety  of  the 
ship  and  cargo,  and  the  measure  is  justifiable. 

1308.  The  loss  of  a  cable  and  anchor,  by  necessarily  slip- 
ping the  cable  in  order  to  keep  with  convoy,  is  to  be  contributed 
for,4  where  the  protection  of  convoy  is  necessary. 

1309.  Damage  purposely  done,  or  loss  purposely  incurred, 
as  cutting  a  cable,  in  order  to  escape  from  an  enemy,  is  gen- 
eral average? 

Emerigon6  relates  at  large,  with  much  commendation,  a 
case  of  average  for  the  loss  of  the  boat  of  a  polacre,  command- 
ed by  Captain  Demoulin,  of  Marseilles,  who,  being  chased  by 

1  Meech   v.    Robinson,   4   Whart.         4  Casar.  Disc.  46,  n.  9. 

360.  5  Benecke,  Lond.  ed.  1824,  p.  230  ; 

2  Dobson  v.  Wilson,  3  Camp.  480.     Benecke  &  Stevens  by  Phil.  154. 

3  Tom.  II.  p.  626,  c.  12,  s.  41.  6  Tom.  I.  p.  622. 
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an  enemy,  as  night  came  on,  extinguished  the  lights  in  the 
ship,  and  put  out  his  boat  with  a  light  on  board  to  deceive  the 
enemy,  and  divert  him  from  the  pursuit,  and  by  this  means 
saved  his  vessel. 

1310.  Whether  damage  to  the  ship  by  fighting  and  ex- 
pense of  ammunition ,  in  mere  defence,  and  not  for  making  a 
prize,  is  to  be  contributed  for  ? 

The  question  can  arise  only  in  case  of  mere  defence  by  a 
private  armed  vessel. 

Casaregis  says,  the  damage  to  the  ship  and  cargo  by  fight- 
ing is  particular  average,  but  if  the  engagement  was  intended 
merely  for(the  defence  and  safety  of  the  ship  and  cargo,  all 
the  expense  of  the  engagement,  including  that  of  healing  the 
wounded  and  the  reward  to  the  men  for  their  bravery,  are 
subjects  of  contribution.1 

Mr.  Benecke  is  of  opinion,  that  damage  to  ship  and  cargo 
by  an  engagement  with  an  enemy  in  defence  of  the  property, 
ought  to  be  a  subject  of  general  average.2  Such  is  the  rule 
laid  down  in  some  foreign  ordinances  in  respect  to  either  a 
part  or  the  whole  of  such  damage  and  expense.3  No  decision 
to  this  effect  has,  however,  been  made  in  England  or  the 
United  States,  but,  on  the  contrary,  it  has  been  held  in  Eng- 
land that  the  claim  cannot  be  sustained.4  The  writers  do  not 
agree  upon  this  question.5 

In  respect  to  a  claim  for  contribution  in  case  of  an  English 
merchant-vessel,  which  had  received  damage  in  beating  off  an 
American  privateer,  and  incurred  expenses  in  healing  the 
wounded  seamen,  Chief  Justice  Gibbs  said  :  "  It  was  the  duty 
of  the  sailors  to  defend  the  ship.  By  so  doing  all  parties  have 
been  benefited.  But  in  what  respect  have  the  captain  and 
crew  exceeded  their  proper  duty  ?  What  sacrifice  have  they 

1  Disc.  46,  n.  43,  44.  4  Taylor  v.  Curtis,  6  Taunt.  608. 

2  Lond.  ed.  1824,  p.  231;  Benecke        5  potn.  tit.  Ins.  n.  144;  Le  Gui- 
&  Stevens  by  Phil.  154.  don,  c.  5,  a.  4. 

3  See  Benecke,  Lond.  ed.  1824,  pp. 
232,  233,  and  Benecke  &  Stevens  by 
Phil.  156. 


88  GENERAL    AVERAGE.  [CHAP.  XV. 

made  which  they  were  not  bound  to  make  ?  The  expense  of 
medical  and  surgical  aid  must  be  borne  by  the  parties  them- 
selves. I  am  of  opinion  that  it  does  not  fall  within  the  prin- 
ciple of  general  average."  l  Mr.  Holt  gives  reasons  in  support 
of  this  opinion.2 

The  reason  given  by  the  Chief  Justice  would  exclude  many 
of  the  subjects  which  are  acknowledged  universally  to  belong 
to  general  average ;  since  it  is  doubtless  the  duty  of  the  cap- 
tain to  make  a  jettison  of  goods,  or  cut  away  the  mast,  if  it  is 
requisite  for  the  general  safety.  If  an  armed  ship  attack 
another  ship  with  the  hope  of  making  prize,  and  not  as  a 
measure  of  defence,  the  proceeding  is  rather  of  a  warlike  than 
of  a  mercantile  character.  But  where  the  crew  engage  anoth- 
er vessel  for  the  mere  purpose  of  defending  their  own  from 
capture,  there  seems  to  be  quite  as  good  reason  for  assessing 
upon  what  may  be  thereby  saved  the  expense  of  the  ammuni- 
tion, and  that  of  healing  the  wounds  received  in  the  engage- 
ment, and  the  amount  of  rewards  given  to  those  who  dis- 
tinguish themselves,  as  can  possibly  exist  in  any  case  for  a 
general  contribution.  The  damage  sustained  by  the  ship  in 
the  engagement  is  very  similar,  in  principle,  to  the  loss  of 
goods  put  into  lighters  to  prevent  a  ship  from  stranding,  since 
in  both  cases  the  loss,  though  not  directly  and  immediately 
intended,  is  yet  the  direct  consequence  of  voluntarily  exposing 
property  to  damage  for  the  general  safety.  The  voluntary 
stranding  of  the  ship  is  a  case  still  more  similar. 

1311.  Damage  by  purposely  injuring  or  destroying  the 
property  of  others,  for  preservation  and  safety  of  a  ship  and 
cargo,  is  to  be  contributed  for. 

Casaregis  says,  if  a  number  of  ships  lie  near  each  other  in 
port,  and  one  of  them  takes  fire,  and  a  ship  near  is  sunk  by  the 
crews  of  the  other  ships,  to  prevent  the  fire  from  being  com- 
municated to  them,  the  loss  of  the  ship  sunk  must  be  con- 
tributed for  by  those  saved.3  The  general  principle  upon 

i  Taylor  v.  Curtis,  1  Holt,  192  ;  6  %  1  Holt's  R.  194,  n. 
Taunt.  608  ;  2  Marsh.  R.  309  ;  4  3  Disc.  46,  n.  45,  63. 
Camp.  337. 
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which  all  contributions  in  general  average  are  made  seems  to 
comprehend  the  case  put  by  Casaregis ;  since  there  appears  to 
be  as  good  reason  why  the  ship  and  cargo  saved  by  the  cap- 
tain's sacrificing  the  property  of  a  third  party  for  this  purpose 
should  contribute  to  make  compensation  for  the  loss,  as  that 
what  survives  a  jettison  should  be  brought  into  contribution. 

Upon  the  same  principle,  if  the  crew,  for  the  safety  of  their 
own  ship  and  cargo,  cut  the  cable  of  another  ship,  the  loss 
ought  to  be  made  good  by  a  general  average  on  the  ship  and 
cargo  for  the  safety  of  which  the  damage  was  done.  The 
foreign  marine  ordinances  contain  particular  regulations  upon 
this  subject,  but  it  does  not  appear  to  have  been  brought  un- 
der the  consideration  of  either  the  British  or  American  judicial 
tribunals. 

1312.  Under  what  circumstances,  and  to  what  extent,  the 
expense  of  getting  off  an  accidentally  stranded  ship  is  to  be 
contributed  for. 

The  ordinance  of  Hamburg  makes  the  expense  a  subject  of 
general  average,  "  when  the  ship  runs  aground,  and  in  order 
to  get  her  off  again  is  forced  to  have  assistance  of  strangers  ; 
or  be  unloaded."  l 

The  French  ordinance  provided  that  the  expense  of  putting 
the  vessel  afloat  should  be  general  average,2  but  the  new  code 
restricts  this  provision  to  the  case  of  "  stranding  with  the  in- 
tention of  avoiding  a  total  loss."3 

Valin  4  and  Emerigon 5  evidently  understand  the  provision 
of  the  ordinance  of  1681  to  apply  to  a  case  other  than  that  of 
an  intentional  stranding.  It  could  not  apply  to  the  damage 
done  to  the  ship,  since  the  same  ordinance  provided  6  that  such 
damage  should  be  particular  average  when  the  vessel  was  not 
stranded  on  purpose. 

The  expense  of  discharging  the  cargo  to  get  a  vessel  afloat 

i  Tit.  21,  s.  9,  n.  3;   2  Mag.  287,  3  Cod.  de  Com.  I.  2,  t.  11,  a  211. 

No.   983.     See  Ord.   Wish.    a.   55  ;  4  Tom.  II.  p.  167. 

Wesk.  tit.  Gen.  Av.  n.  2  ;  Langen-  5  Tom.  I.  p.  614. 

beck's  Annot.  p.  198,  cited  1  Mag.  65.  6  Des  Av.  a.  5. 

~  Des  Av.  a.  6. 
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that  has  been  accidentally  stranded,  and  that  of  reloading  the 
cargo,  and  the  other  expenses  requisite  to  enable  the  vessel  to 
proceed  on  the  voyage,  except  those  of  making  repairs,  are  in 
practice  brought  into  general  average,  where  the  vessel,  after 
being  got  off,  proceeds  with  the  same  cargo.1  But  in  case  the 
lightening  of  the  vessel  does  not  make  her  float,  and  other 
means  are  necessarily  resorted  to  for  this  purpose,  such  as 
buoying  the  vessel  with  casks,  or  making  a  channel,  the  ex- 
penses incurred  on  the  vessel  after  the  cargo  is  landed  are 
incurred  for  the  benefit  of  the  vessel,  that  she  may  be  able  to 
earn  freight,  and  are  not  any  more  properly  the  subject  of  gen- 
eral contribution  than  the  repairs  of  the  vessel.  Accordingly, 
Mr.  Jacobsen  says,  that  "  the  clearing  away,  if  the  ship  can- 
not be  brought  up  by  mere  lightening,  and  raising,  are  particu- 
lar average."  2 

1313.  Damage  by  intentional  stranding,  to  avoid  shipwreck 
or  loss,  is  a  subject  for  general  contribution. 

Casaregis  says,  if  the  ship  might  pass  over  a  shoal  by  a  jet- 
tison of  a  part  of  the  cargo,  but  the  captain  chooses  to  strand 
the  ship,  all  the  damage,  whether  it  be  loss  of  the  ship,  or  the 
expense  of  getting  her  afloat,  is  a  subject  of  contribution.3 

Mr.  Stevens4  considers  it  to  be  doubtful  whether  contribu- 
tion is  to  be  made  for  the  damage  sustained  by  a  ship,  and  the 
expense  of  getting  her  afloat,  in  case  of  her  being  intentionally 
stranded  to  escape  from  an  enemy,  or  when  she  is  in  danger 
of  foundering  at  sea,  or  driving  against  rocks,  or  running  foul 
of  other  ships.  But  in  the  very  elaborate  investigations  of  this 
question  made  in  the  American  courts,  it  has  been  generally 
admitted  by  the  parties,  and  assumed  by  the  judges,  that,  ac- 
cording to  the  maritime  codes  and  the  treatises  on  marine  law.5 

1  See   Fireman   Ins.   Co.   v.   Fitz-  c.   Ix.   n.    164  ;    1    Mag.    308,    Cas. 
hugh,  4  B.  Monroe  (Kentucky),  160.  xxvi.  ;  2  Mag.  200,332;  Casar.  Disc. 

2  B.  4,  c.  2,  p.  348,  Am.  ed.  1818.  19,  n.  18  ;  Bynk.  Q.  Jur.   Priv.  1.  4, 

3  Disc.  46,  n.  32  ;  De  Vincq.  ad  Q.  c.  24  ;  Ord.  de  la  Marine,  tit.  Des  Av. 
Weyt.  de  Av.  n.  45.  a.  6  ;  Cod.  de  Com.  1.  2,t.  11,  a.  211; 

4  P.  1,  c.  1,  a.  2.  Poth,  Contr.  de  Louage,  a.  150;    2 

5  Dig.  de  Leg.  Rhod.  1.  3;  Cons.  Val.    168,  Des    Av.   a.  6;    Voet.  ad 
del  Mar.  c.  192,  193  ;  Roc.  de  Nav.  Pandect.  1.  4,  c.  24,  tit.  De  Jactu. 
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and  also  upon  general  principles,  this  proceeding  comes  within 
the  reasons  for  contribution.1 

One  objection  was  made,  indeed,  to  considering  damage  of 
this  sort  a  subject  of  contribution  in  any  case,  since,  it  was 
said,  the  ship  and  cargo  were  exposed  to  a  common  danger  by 
an  intentional  stranding ;  whereas  it  was  alleged,  that  in  gen- 
eral average  a  part  is  sacrificed  or  exposed  for  the  general 
safety.  Respecting  this  objection  to  contribution,  Mr.  Justice 
Washington  said :  "  It  cannot  be  said  that  the  loss  of  the  an- 
chor, by  cutting  the  cable,  may  not  expose  the  whole  to  dan- 
ger. A  certain  injury,  with  a  probability  of  a  total  loss,  is 
incurred  by  the  ship  for  the  common  safety,  and  therefore  she 
is  entitled  to  contribution."  2 

A  question  much  considered  in  relation  to  an  intentional 
stranding  is  whether  the  event  is  such  as  to  subject  the  prop- 
erty saved  to  contribution.  This  question  will  be  considered 
subsequently.3 

Another  and  very  difficult  question  relates  to  the  circum- 
stances under  which  a  stranding  can  be  considered  voluntary, 
or  the  direct  and  unavoidable  consequence  of  the  action  of  the 
elements.  The  perils  of  the  seas  and  human  agency  concur 
in  producing  the  result,  and  it  may  be  doubtful  to  which  cause 
the  loss  is  to  be  attributed.  It  does  not  follow,  because  a 
stranding  at  some  place  is  inevitable,  that  the  actual  intended 
stranding  is  the  same  that  was  impending  from  the  force  of  the 
elements.  A  ship  may  be  within  the  headlands  of  a  large  bay, 
and  driven  irresistibly  by  the  winds  and  currents  towards  a  dis- 
tant coast,  and  yet  the  course  be  so  much  within  the  control 
of  the  pilot,  that  it  may  be  steered  towards  a  safer  stranding- 
place  than  that  towards  which  it  is  driven  by  the  elements. 
This,  though  a  stranding,  is  not  the  same  stranding  as  that 
which  was  impending. 

The  question,  then,  in  these  cases  of  voluntary  stranding,  is 
whether  the  stranding  is  the  same  that  was  pending.  If  this 

1  9  Johns.  9;  2  Serg.  &  Rawle,  229,  237,  n. 

2  Gray  v.  Wain,  2  Serg.  &  Rawle,  237,  n. 

3  Infra,  sect.  3. 
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is  admitted  to  be  the  question,  it  is  one  of  fact  and  not  of  doc- 
trine, and  one  not  easily  answered  in  some  cases,  and  it  is  not 
surprising  to  find  some  discrepancy  in  the  decisions. 

In  a  Pennsylvania  case,  where  a  vessel,  having  parted  her 
cables  in  a  gale,  was  steered  towards  Cape  May  as  "  the  most 
convenient  place  to  save  the  ship,  crew,  and  property,"  being 
supposed  to  be  most  in  the  way  of  obtaining  help  from  on 
shore,  and  there  stranded,  it  was  held  to  be  a  case  of  general 
average.1 

Some  doubt  has  been  intimated  of  that  decision  in  a  subse- 
quent case  in  the  same  State,  where  a  vessel,  which,  being  drift- 
ing towards  a  lee  shore  at  Tampico  within  one  mile  of  land, 
in  not  over  four  fathoms  of  water,  the  weather  being  such  that 
she  could  not  carry  sail,  and  stranding  being  inevitable,  was 
intentionally  run  ashore,  for  the  purpose  of  giving  the  best 
chance  of  saving  the  crew.  This  was  decided  not  to  be  a 
case  for  contribution  for  loss  on  the  ship  and  cargo  by  strand- 
ing, though  the  expense  of  salvage  was  apportioned  on  the 
property  saved  in  the  proportion  of  its  value.2 

In  another  case  in  the  same  State,  a  schooner  on  a  voyage 
from  Fredericksburg  to  Cadiz,  with  a  load  of  corn,  having 
been  captured  and  taken  to  Gibraltar,  and  there  released,  was 
soon  afterwards  there  exposed  to  a  violent  storm,  the  sea  mak- 
ing a  breach  over  her,  so  that  she  began  to  start  her  anchors, 
and  was  driving  stern  foremost  upon  a  reef  of  rocks.  It  was 
found  impracticable  to  make  sail,  and  she  became  unmanage- 
able, when  the  master  cut  the  cable  and  put  the  helm  hard  up 
in  order  to  run  her  ashore  in  the  least  dangerous  place  to  ves- 
sel and  cargo  and  crew.  She  struck  at  a  place  about  a  quarter 
of  a  mile  from  where  she  would  have  struck  if  left  wholly  to 
the  elements.  The  vessel  was  bilged,  and  could  not  be  got 
off,  but  at  an  expense  exceeding  its  value.  The  masts  were 
cut  away  from  the  wreck  to  prevent  their  working  a  hole 
through  the  bottom  of  the  vessel.  A  part  of  the  cargo  was 
saved.  This  was  decided  to  be  a  case  of  general  average  for 

1  Sims  v.  Gurney,  4  Bin.  513. 

2  Meech  v.  Robinson,  4  Whart.  R.  360. 
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the  loss  of  "  the  cables  and  anchors  and  masts,  but  for  noth- 
ing else,  as  nothing  else  was  deliberately  sacrificed."  l 

A  case  has  been,  decided  on  the  same  question  in  the  Su- 
preme Court  of  the  United  States.  It  was  that  of  a  vessel 
which,  having  come  to  anchor  near  Sewell's  Point,  in  Chesa- 
peake Bay,  in  tempestuous  weather,  dragged  her  anchors  from 
time  to  time,  until  she  began  to  strike  on  the  shoals,  and,  her 
head  swinging  round,  her  broadside  was  brought  to  the  wind 
and  a  heavy  sea.  The  captain,  as  the  most  probable  way  of 
saving  the  ship,  cargo,  and  crew,  slipped  his  cables,  and  left  her 
to  the  wind  and  sea.  and  she  was  driven  so  far  up  on  the 
shore,  that,  when  the  storm  subsided,  she  was  high  and  dry, 
and  could  not  be  got  off.  It  was  held  that  the  loss  of  the  ship 
and  freight  was  a  subject  of  contribution  in  general  average.2 

One  reason  for  deciding  this  to  be  a  case  of  general  average 
was,  that,  if  the  cables  had  not  been  slipped,  the  ship  might 
have  thumped  itself  to  pieces  on  the  shoal,  and  gone  ashore 
only  in  fragments,  and  the  cargo  have  been  totally  destroyed. 
This  reason  applies  to  some  of  the  preceding  cases. 

In  cases  of  voluntary  stranding,  all  the  interests  at  risk  are 
purposely  exposed  to  damage,  but,  usually  at  least,  the  ship 
most  so,  which  gives  the  case  some  resemblance  to  putting 
goods  into  lighters  for  the  purpose  of  floating  the  ship,  where 
all  the  goods  are  in  danger,  but  those  in  the  lighters  may  be 
most  so. 

1  Walker  v.   U.  S.  Ins.    Co.,    11  most  usual  case  of  average  for  jettison 

Serg.  &  R.  51.     In  this  case  Mr.  C.  is  a   sacrifice  where  the   thing  sacri- 

J.  Gibson  remarked,  that,  to  give  place  ficed  is  in  imminent  danger  of  total 

to   general   average,   the  thing  must  destruction,  with  both  ship  and  cargo, 

be  purposely  exposed  to  greater  dan-  and  the  more  certain   the  destruction 

ger  than  it  would  otherwise  have  been  would   be   without  the  sacrifice,    the 

in  ;  differing  in   this  from  Tilghman,  stronger  is  the  claim  for  contribution. 
C.  J.,  who  had  said,  in  Sims  v.  Gur-        2  Col.  Ins.  Co.  v.  Ashby,  13  Pet. 

ney,  that    "it  is  not  necessary  that  S.    C.  R.  343.      Mr.  Justice  Story, 

the  ship  should  be  exposed  to  greater  giving  the  opinion  of  the  court  in  this 

danger  than  she  would  otherwise  have  case,  goes  into  a  very  elaborate  inves- 

been,  to  make  a  case  of  general  aver-  tigation   of  the  subject  of  voluntary 

age."     But  C.  J.  Tilghman  was  plain-  stranding, 
ly  right  in   this  proposition,  for  the 
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On  the  whole,  then,  if  the  intentional  stranding  is  under  the 
particular  circumstances  the  direct  result  of  voluntary  agency 
rather  than  of  the  action  of  the  elements,  and  the  actual 
stranding  is  another  than  the  one  impending,  and  not  merely 
an  incidental  and  inconsiderable  modification  of  it,  the  case  is 
one  for  general  average. 

1314.  Damage  by  voluntary  stranding  is  not  the  less  to  be 
contributed  for  by  the  cargo,  although  it  is  not  carried  on: 

As  in  case  of  a  vessel  which,  being  at  anchor,  was  in  immi- 
nent danger  of  sinking,  to  avoid  which  the  cable  was  cut  as 
the  best  means  of  escape  ;  where  it  was  decided  that  the  car- 
go, though  not  carried  on,  was  liable  to  contribute  for  the  ex- 
pense of  getting  off  the  vessel.1 

1315.  Voluntary  stranding  may  be  the  occasion  of  general 
average,  though  it  is  a  case  of  total  loss.2 

1316.  Where  the  cargo  is  in  effect  irretrievably  lost,  al- 
though subsisting  in  specie,  before  a  voluntary  stranding  or 
scuttling  of  the  ship,  it  is  not  contributed  for ,  notwithstanding 
that,  in  consequence  of  the  measure,  it  ceases  longer  to  subsist 
in  specie ;  where  the  object  is  not  to  arrest  its  destruction,  but 
solely  to  save  the  ship  from  being  also  destroyed: 

As  in  the  case  of  a  ship  being  scuttled  and  sunk  on  account 
of  its  cargo,  consisting  of  lime,  being  on  fire,  not  with  the  ex- 
pectation of  saving  any  part  of  the  lime,  which  would  inevi- 
tably have  been  destroyed  by  fire  if  the  ship  had  continued  to 

1  Reynolds  v.  Ocean  Ins.  Co.,  22  a  subject  of  contribution,  but  he  ac- 
Pick.  191.  knowledges   that   his   opinion    is   not 

2  Mutual  Safety  Ins.  Co.  v.  Cargo  supported  by  either  custom  or  author- 
of  the  Ship  George,  in  the  Dist.  Ct.  ity.      P.  1,  c.   1,   a.   2,  s.   [a]  ;    Be- 
South.  Dist.  of  N.  York,  8  Law  Jour-  necke  &  Stevens  by  Phil.  1833,  p.  81. 
nal,  361  ;    S.  C.,  New  York  Legal  In  respect  of  damage  from  this  cause, 
Observer,    1845,  260,  cited  Arn.  on  and    also   by  voluntary   stranding  to 
Ins.    by   Perkins,   902,   n.   (a).     See  avoid   an    enemy,    he    says:    "Both 
also  Walker  v.  U.   S.  Ins.   Co.,    11  these  cases  require  great  consideration 
Serg.  &  R.  51  ;  and  Meech  v.  Rob-  before  they   are   admitted   under   the 
inson,  4    Whart.   R.  360.     Mr.  Ste-  head   of  undisputed  general   average 
vens  is  of  opinion,  that  damage  occa-  claims."     Ib.  s.  [b].     See  Benecke, 
sioned  by  intentional  running  aground  Lond.  ed.   1824,  p.  218;  Benecke  & 
on  account  of  perils  of  the  seas  is  not  Stevens  by  Phil.  143. 
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float,  no  less  than  by  water  on  its  being  sunk.1  The  case  is 
not  one  of  sacrifice,  but  merely  of  rescuing  the  vessel  from  the 
fire,  not  unlike  removing  goods  from  a  building  or  ship  that 
is  on  fire. 

But  in  this  case  the  damage  to  the  ship  by  scuttling  it,  and 
also  the  expense  of  raising  it,  are  in  the  nature  of  general  aver- 
age, the  whole  of  which  is  recoverable  against  the  under- 
writers on  the  ship,  where  no  other  interest  is  benefited,  or 
intended  to  be  so. 

So  damage  voluntarily  done  to  the  ship  to  come  at  and  ex- 
tinguish an  accidental  fire,  whereby  both  the  ship  and  cargo 
are  endangered,  is  unquestionably  to  be  contributed  for  by 
ship,  cargo,  and  freight.2 

SECTION    III.       WHETHER    CONTRIBUTION    IS    MADE    UNLESS    THE 
IMPENDING    PERIL    IS    AVOIDED. 

1317.  As  a  contribution  on  account  of  a  jettison,  or  any 
sacrifice  of  a  part  of  the  general  interest  at  risk,  is  made  by 
what  survives,  it  follows  that,  if  nothing  is  saved,  no  contri- 
bution is  to  be  made. 

1318.  Whatever  is  eventually  saved  must  contribute  for 
what  has  been  purposely  sacrificed. 

It  has  not,  however,  been  uniformly  held  that,  wherever, 
after  a  sacrifice  of  a  part  for  the  general  safety,  any  thing  is 
finally  saved  and  comes  to  the  use  of  the  proprietor,  it  must 
contribute  for  the  loss  by  jettison.  The  rule  formerly  laid 
down  most  usually,  in  the  treatises  and  marine  ordinances  on 
this  subject,  was,  that  there  is  to  be  a  contribution  only  in  case 
the  impending  peril,  on  account  of  which  the  jettison  is  made, 
has  been  avoided  ;  that  is,  if  a  jettison  is  made  to  prevent  ship- 
wreck or  capture,  and,  notwithstanding  the  jettison,  the  ship 
is  wrecked  or  captured,  there  is  no  contribution. 

Valin  says,  the  ship  ought  to  be  effectually  saved,  so  that 
she  may  continue  her  voyage  ;  for  if  after  the  jettison  the 

1  Crockett  v.  Dodge,  3  Fairfield's  2  Stevens  on  Av.  42,  5th  ed.  Lon- 
(Maine)  R.  190.  don;  Benecke,  Prin.  of  Ind.  243. 
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tempest  abate  for  a  short  time  and  then  recommence,  and  the 
vessel  is  wrecked,  although  it  should  be  some  days  after  the 
jettison  was  made,  it  is  not  a  case  of  contribution  on  account 
of  any  goods  that  may  be  saved  from  the  wreck.1 

The  right  to  contribution  has  been  restricted,  by  authori- 
ties both  ancient  and  modern,  within  still  narrower  limits, 
and  it  has  been  asserted,  not  only  that  the  impending  peril 
must  be  avoided,  but  also  that  it  must  be  so  by  means  of 
the  sacrifice. 

The  French  Code  provides,  that,  "  if  the  jettison  does  not  save 
the  ship,  there  is  no  ground  of  contribution."  2  This  doctrine 
is  borrowed  from  the  Roman  law.3  Valin  says,  that,  to  con- 
stitute a  ground  of  contribution,  it  is  requisite  that  the  jettison 
should  be  made  for  the  common  safety,  and  that  the  common 
safety  should  be  effected  by  it ;  4  the  ship  must  have  been 
saved  by  the  jettison.5  Beawes  says,  that,  to  make  a  case  of 
contribution  for  jettison,  it  must  appear  "that  the  ship  and 
cargo,  or  a  part  of  them,  has  been  saved  by  that  means."6 

Mr.  Chief  Justice  Tilghrnan,  of  Pennsylvania,  says,  that,  to 
make  a  case  for  contribution,  the  sacrifice  of  a  part  "should 
be  conducive  to  the  saving  of  the  rest."7 

In  a  Massachusetts  case,  a  vessel  dragging  her  anchors  and 
being  drifting  towards  Cohasset  rocks,  in  a  heavy  swell,  her 
masts  were  cut  away,  and  she  thereupon  brought  up.  About 
an  hour  after,  she  again  drifted  until  she  struck,  whereupon  her 
cables  were  cut,  and  she  was  carried  high  upon  the  rocks, 
where  her  bottom  was  stove.  The  cargo  was  landed.  A  con- 
tribution for  the  masts  being  claimed,  Mr.  Justice  Putnam, 
giving  the  opinion  of  the  Supreme  Court,  said,  that,  to  give  a 
right  to  make  the  claim  for  a  sacrifice,  "  it  must  appear  that 

1  Tom.  II.  p.  207,  Du  Jet.  a.  16.  5  ib.  p.  207,  a.  16 ;    and  see  Ma- 

2  Cod.  de  Com.  1.  2,  t.  12,  a.  234;     gens,  Vol.  I.  p.  56. 

Ord.  tit.  Du  Jet.  a.  15.  6  Tit.  Salvage,  Average,  &c.  ;  and 

3  Dig.   14.  2.  4.  1.     Eorum  enim    see  Scudder  v.  Bradford,  14  Pick.  R. 
merces  non  possunt  videri  servandaB     13. 

navis  causa  jactas  esse,  quse  periit.  7  Sims  r.  Gurney,  4  Bin.  524. 

4  Vol.  II.  p.  205,  Du  Jet.  a.  15. 
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the  property  was  thereby  rescued  from  the  peril "  ;  and  the 
claim  was  accordingly  rejected.1 

Mr.  Chief  Justice  Kent,  in  giving  the  opinion  of  the  court, 
takes  the  position,  in  reference  to  a  voluntary  stranding,  that, 
if  the  vessel  is  wrecked,  there  is  to  be  no  general  average  ;  and 
such  was  the  decision  in  the  case  of  a  vessel  in  the  Texel, 
which  dragged  her  anchors,  whereupon  her  cables  were  cut, 
and  she  was  purposely  stranded,  and  could  not  be  got  off, 
though  the  cargo  was  saved.2 

It  is  stated  in  this  case,  that  the  object  was  to  save  the  ves- 
sel and  cargo,  and  in  this  the  master  failed,  for  though  the 
cargo  was  saved,  the  vessel  was  lost,  and  therefore  there  was 
to  be  no  general  average.  But  this  way  of  stating  the  subject 
does  not  seem  to  be  accurate,  for  the  intention  may  be  to  sac- 
rifice the  vessel  in  order  to  save  the  cargo,  or  it  may  be  to 
expose  the  vessel  and  cargo  to  equal  danger  by  stranding,  in 
order  to  save  something  of  both,  or  to  expose  the  vessel  to 
greater  danger  than  the  cargo.  Whichever  is  the  intention, 
the  right  to  contribution  will  stand  upon  precisely  the  same 
footing  as  in  the  ordinary  case  of  jettison,  for  the  contribution 
is  made  whether  the  goods  thrown  overboard  are  intended  to 
be  destroyed,  or  only  to  be  exposed  to  great  peril  of  being  so, 
as  they  most  frequently  are  by  being  put  into  lighters,  and  in 
either  case  the  damage  to  the  goods,  or  their  whole  value,  as 
the  case  may  be,  is  a  subject  of  contribution. 

It  would  follow  from  the  above  jurisprudence  and  authori- 
ties, that  where  goods  are  thrown  overboard  when  the  ship  and 
cargo  are  in  imminent  danger,  and  the  only  probable  means  of 
saving  any  thing  is  by  making  a  jettison,  which  is  not  only 
justified  but  required  by  the  occasion,  and  it  would  be  a  neg- 

1  Scudder  v.  Bradford,  14  Pick.  R.  Quid.  c.  5,  s.  28  ;  Ord.  Louis  XIV. 
13.  Des  Av.  a.  16  ;  Des  Contrib.  a.  15, 

2  Col.    Ins.    Co.    v.    Bradhurst,    9  16 ;  2  Val.  168 ;  Hub.  Prael.  ad  Pand. 
Johns.  9,  where  are  cited  Dig.  14.  2.  1.  14,  t.  2,  s.  4  ;   1  Emer.  614,  616; 
5;    Voet.   ad  Pand.  1.   14,  t.  2,  s.  5  ;  Roc.    de  Nav.  n.  60;    Ord.   Rot.   a. 
Bynk.  Quaest.  Jur.  Priv.  1.   4,  c.  24,  101  ;  Ord.  Copenh.  tit.  Av.  a.  5 ;  Ma- 
DeJactu;  Ord.  Konigsb.  2  Mag.  200 ,  lynes,   110;  Mol.  b.  2,  c.  6,  s.   12; 
Cleirac   sur  Jug.   Oler.    p.   42;    Le  Beawes,  tit.  Salv.,  &c. 

VOL.   II.  9 
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lect  and  fault  in  the  master  not  to  resort  to  this  measure,  and, 
by  the  shifting  of  the  wind,  or  some  fortunate  accident,  it 
turns  out  that  the  jettison  did  not  conduce  to  the  general  safe- 
ty, but  that  the  ship  and  cargo  would  have  sustained  no  dam- 
age whatever  though  no  jettison  had  been  made,  no  contribu- 
tion can  be  claimed  by  the  party  who  has  lost  his  goods.  Mr. 
Marshall  says,  "  This  is  quite  unreasonable  and  unjust."  1 

But  the  doctrine  stated  above,  namely,  that  whatever  is 
eventually  saved  must  contribute,  though  the  impending  peril, 
as  capture  or  shipwreck,  on  account  of  which  the  sacrifice  was 
made,  is  not  "  THEREBY  "  avoided,  or  is  not  avoided  at  all,  is 
well  supported  by  authority  and  on  principle.2 

Pothier  is  of  opinion,  that,  if  a  part  of  the  property  is  sacri- 
ficed for  the  common  benefit,  whatever  is  eventually  saved 
must  contribute  for  the  loss,  whether  the  impending  danger  is 
avoided  or  not.3 

Mr.  Hughes  leans  to  the  same  doctrine,4  and  gives  the  rea- 
son, that,  "if  a  vessel  should  be  in  danger,  and  after  goods 
have  been  sacrificed  in  order  to  lighten  her  should  neverthe- 
less be  wrecked,  the  goods  saved  or  picked  up  must  contribute 
for  the  jettison,  because  it  has  been  resorted  to  with  a  view  to 
save  the  ship  and  the  rest  of  the  goods,  and  because,  if  those 
goods  had  not  been  sacrificed,  their  owner  might  have  saved 
or  recovered  them  all,  or  in  part,  as  the  other  owners  have 
done,  but  of  which  possibility  he  was  deprived  by  the  jetti- 


son.' 


Benecke  is  decidedly  of  the  same  opinion.5  And  this  doc- 
trine seems  to  predominate  in  the  more  recent  jurisprudence, 
and  is  assented  to  by  many  experienced  underwriters. 

The  doctrine  of  Pothier  and  Quintin  van  Weytsen  stated 
above  is  adopted  and  ably  vindicated  by  Mr.  Justice  Washing- 
ton, in  the  case  of  a  vessel  that  was  chased  by  the  enemy  in 
Delaware  Bay,  and,  as  the  only  means  of  escape,  purposely 

1  P.  537.  3  Vol.  II.  No.  414,  128. 

2  Q.  Weytsen,  237;  Le  Guidon,  c.         4  Ins.  288,  n.,  294. 

133  ;  Caze  v.  Richards,  2  Serg.  &  R.        5  Lond.  ed.  1824,  p.  178 ;  Benecke 
237,  n.  &  Stevens  by  Phil.  105. 
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stranded.  The  crew  had  taken  out  part  of  the  cargo,  when  they 
were  compelled  to  leave  the  vessel  by  the  enemy,  who  set 
fire  to  her,  and  she  was  burnt  down  to  the  water's  edge.  The 
crew  afterwards  recovered  other  parts  of  the  cargo,  and  some 
articles  belonging  to  the  vessel.  Upon  the  question  whether 
a  contribution  should  be  made,  Mr.  Justice  Washington  said  : 
"  To  constitute  a  claim  for  contribution,  the  jettison  must  be 
successful  in  part  at  least ;  for  if  the  ship  was  lost  by  the  peril 
which  it  was  intended  to  avert,  there  is  no  contribution  due. 
The  principle  fairly  to  be  extracted  from  the  maritime  law  is, 
that  the  part  saved  shall  contribute,  provided  the  object  for 
which  the  sacrifice  was  made  was  attained."  l 

It  was  objected  to  a  contribution  in  this  case,  that  the  loss 
of  the  vessel  was  not  intended.  The  judge  said  this  was  not 
necessary ;  if  it  were,  the  loss  of  goods  put  into  lighters,  to 
lighten  the  ship,  would  not  be  contributed  for,  since  "  the 
probability  is,  that  they  will  be  saved.  The  motive  for  the 
act  in  relation  to  the  rest  of  the  property,  and  not  the  intention 
in  relation  to  the  thing  sacrificed  or  exposed  to  danger,  gives 
rise  to  contribution."  2 

Another  reason  urged  against  contribution  in  this  case  was, 
that  the  principle  on  which  contribution  is  allowed  is  the 
safety  and  prosecution  of  the  voyage,  which  cannot  be  effect- 
ed if  the  vessel  is  totally  lost.  The  judge  said  :  "  This  reason 
appears  to  be  entirely  fanciful.  It  has  no  authority  to  stand 
upon  ;  it  is  inconsistent  with  other  cases,  where  the  vessel  is 
lost,  and  yet  contribution  is  allowed.  It  can  scarcely  be  de- 
nied, that,  in  cases  of  such  imminent  danger  as  to  justify  the 
desperate  remedy  of  stranding  the  vessel,  the  object  must  be 
the  preservation  of  the  lives  of  those  on  board,  and  the  safety 
of  the  cargo,  and  perhaps  of  the  vessel.  All  hopes  of  further 
prosecution  of  the  voyage  must  in  general  be  abandoned, 
though  there  may  be  a  possibility  that  it  may  be  resumed. 
But  if  this  reason  be  a  sound  one,  what  will  be  said  of  the 
case  where  a  jettison  is  made  of  the  whole  cargo,  or  so  great 

i  Caze  v.  Reilly,  3  Wash.  C.  C.  R.  298.  2  ibid. 
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a  part  of  it,  as  to  render  the  voyage  not  worth  pursuing  ?  But 
what  seems  to  be  conclusive  is,  that,  if  the  ship  survive  the 
danger  which  the  jettison  was  made  to  avert,  and  is  totally 
lost  the  next  day,  the  goods  saved  contribute."  l  This  opin- 
ion was  adopted  in  Pennsylvania.2 

The  subject  of  the  ultimate  safety  of  ship,  cargo,  or  freight, 
requisite  to  entitle  the  party  whose  property  has  been  sacri- 
ficed to  a  contribution,  has  been  elaborately  discussed  in  the 
Supreme  Court  of  the  United  States,  in  a  case  of  voluntary 
stranding.  The  reasoning  in  the  case  will  apply  equally  to 
cases  of  jettison. 

It  was  the  case  of  the  brig  Hope,  which  sailed  from  Alex- 
andria for  Barbadoes,  and,  as  she  was  going  down  Chesapeake 
Bay,  the  captain,  thinking  it  imprudent  on  account  of  the  state 
of  the  weather  to  proceed  to  sea,  bore  away  for  Sewell's  Point, 
and  there  anchored.  On  the  same  and  the  following  days,  the 
gale  increasing,  the  vessel  dragged  her  anchors  from  time  to 
time,  until  finally  she  struck  on  the  shoals,  and,  her  head 
swinging  round,  brought  her  broadside  to  the  wind  and  a 
heavy  sea.  The  captain,  in  this  situation,  slipped  his  cables, 
and  ran  her  ashore,  for  the  safety  of  the  crew  and  preservation 
of  vessel  and  cargo.  The  vessel  was  driven  far  up  the  bank, 
where  she  was,  after  the  storm,  left  high  and  dry,  and  could 
not  be  got  off. 

The  case  was  considered  by  the  court  as  presenting  the 
question,  whether  a  voluntary  stranding  for  the  preservation 
of  the  crew,  ship,  and  cargo,  followed  by  a  total  loss  of  the 
ship,  constitutes  a  case  for  contribution.  Upon  this  question, 
says  Mr.  Justice  Story,  "the  maritime  jurists  of  Continental 
Europe  are  not  entirely  agreed  in  opinion,  and  our  own  juris- 
prudence presents  conflicting  adjudications  "  ;  and  he  proceeds 
to  examine  the  whole  body  of  regulations  and  jurisprudence 
on  the  subject,  from  the  Rhodian  Law  in  the  Digest  down- 
ward, and  cites  divers  authorities.  [Dig.  lib.  14,  tit.  2,  c.  1, 

i  Gaze  v.   Reilly,  3  Wash.  C.  C.        2  Gray  v.  Wain,  2  Serg.  &  Rawle, 
R.  298  ;   Abb.  on    Shipp.  by  Story,    229  ;  Gaze  v.  Richards,  id.  237,  n. 
369. 
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and  c.  2,  s.  1,  2,  c.  3,  c.  4,  s.  1,  c.  5,  s.  2,  c.  7 ;  Abb.  on  Shipp. 
Part  IV.  c.  10,  s.  4  ;  Emerigon,  c.  12,  s.  13,  39,  a.  7,  and  s.  40, 
41  ;  Bynker.  Q,uaest.  Priv.  Jar.  lib.  4,  c.  24,  introd.  ;  Boucher, 
Instit.  an  Droit  Mar.  (1805),  p.  449;  2  Val.  Com.  167,  205, 
207,  209  ;  1  Bell's  Com.  p.  589,  5  edit.  (1826)  ;  Consolato  del 
Mer,  c.  192,  193 ;  Boucher,  Consolato  del  Mer,  c.  195,  196,  s. 
487,  494  ;  Roc.  de  Nav.  et  Naut.  n.  60;  Vin.  Pecc.  ad  Legem 
Rhodiam,  lex  5 ;  Voet.  ad  Pand.  lib.  14,  tit.  2,  s.  5  ;  Cleirac, 
Us  et  Continues  de  la  Mer,  a.  21,  23  ;  2  Mag.  200  ;  Benecke, 
Prin.  of  Ind.  219,  221  ;  Stev.  on  Av.  33,  34,  35,  ed.  1824; 
2  Browne's  Civ.  &  Adm.  L.  199.] 

Judge  Story  remarks:  "The  intention  is  not  to  destroy 
the  ship,  but  to  place  her  in  less  peril,  if  possible,  as  well  as 
the  cargo.  The  act  is  done  for  the  common  safety,  and  if 
the  salvation  of  the  cargo  is  accomplished  thereby,  it  is  diffi- 
cult to  perceive  why,  because,  from  inevitable  calamity,  the 
damage  has  exceeded  the  intention  or  expectation  of  the  par- 
ties, the  whole  sacrifice  should  be  borne  by  the  ship-owner, 
when  it  has  thereby  accomplished  the  safety  of  the  cargo.  If, 
in  the  opening  of  the  hatches  and  the  jettison  of  some  goods, 
other  goods  are  accidentally  injured  or  destroyed,  it  has  never 
been  doubted  that  the  latter  were  to  be  brought  into  contribu- 
tion." 

The  judgment,  accordingly,  was  in  favor  of  a  contribution 
for  the  loss  of  the  ship.1 

The  doctrine  of  this  case  is  adhered  to  in  one  before  Mr. 
Justice  Story  in  the  Circuit  Court,  of  a  ship  on  a  voyage  from 
Havana  to  St.  Petersburg,  by  way  of  Boston,  which,  having 
been  accidentally  stranded  on  Nantucket  Shoals,  and  remain- 
ing fast  notwithstanding  the  jettison  of  a  large  quantity  of 
sugars,  was  deserted  by  the  crew.  She  afterwards  floated, 
and  was  picked  up  adrift  and  brought  into  port.  The  sugars 
jettisoned,  and  the  freight  of  them,  were  contributed  for  in 
general  average.2 

1319.  There  is  a  distinction  between  jettisons  and  author- 

1  Col.  Ins.  Co.  v.  Ashby,  13  Pet.  2  The  Nathaniel  Hooper,  3  Sumn. 
S.  C.  R.  343.  R.  542. 

9* 
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ized  advances  or  expenses  for  the  benefit  of  the  ship,  cargo, 
and  freight,  or  either  of  them. 

The  well-established  doctrine  is,  that  disbursements  for  the 
common  safety  must  be  reimbursed  in  general  average, 
whether  the  ship  and  cargo  are  eventually  saved  or  not.1 

SECTION    IV.       EXPENSE    OF    DELAY    TO    REFIT    ON    ACCOUNT    OF 

SEA-PERILS. 

1320.  If  in  consequence  of  some  disaster  it  become  necessary 
to  the  safety  of  the  ship  and  cargo  to  put  into  a  port  out  of 
the  course  of  the  voyage  to  refit,  it  is  generally  held  that  more 
or  less  of  the  expense  is  to  be  defrayed  by  contribution. 

It  is  intimated,  in  some  instances,  that  the  expense  of  put- 
ting into  port  is  a  subject  of  general  contribution  only  where 
the  "master  puts  in  to  repair  that  which  he  has  voluntarily 
sacrificed."2  An  article  of  the  French  Code  favors  this  doc- 
trine.3 

But  Lord  Ellenborough  said,  in  case  of  a  vessel's  putting 
back  to  repair  sea-damage:  "If  the  return  to  port  was  neces- 
sary for  the  general  safety,  it  seems  that  the  expenses  unavoid- 
ably incurred  by  such  necessity  may  be  considered  as  the  sub- 
ject of  general  average.  It  is  not  so  much  a  question,  whether 
the  first  cause  of  the  damage  was  owing  to  this  or  that  acci- 
dent, as  whether  the  effect  produced  was  such  as  to  incapaci- 
tate the  ship,  without  endangering  the  whole  concern,  from 
further  prosecuting  her  voyage,  unless  she  returned  to  port  and 
removed  the  impediment."  4  This  is  the  doctrine  adopted  in 
the  United  States,  as  will  appear  by  the  cases  subsequently 
cited. 

Mr.  Justice  Washington  says :  "If  the  injury  to  the   ship 

1  See  Spafford  v.  Dodge,  14  Mass.  s.  8  ;  Remarks  of  Kent,  C.  J.  in  Wal- 
R.  66;    Hassam  v.    St.    Louis   Per-  den  v.  Le  Roy,  2  Caines,  263. 
petual  Ins.  Co.,  Louisiana  Supreme  3  Code  de  Com.  1.  2,  t.  xi.,  a.  211. 
Court,  1852.  4  PJummer  v.  Wildman,  3  M.  &  S. 

2  Plummer  v.  Wildman,  3  M.  &  S.  482.     See    also    Williams    v.  Lond. 
482 ;  Abbott  on  Shipp.,  Part  III.  c.  8,  Ass.  Co.,  1  M.  &  S.  318. 
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result  from  gradual  and  ordinary  decay,"  and  not  "  from  some 
extraordinary  violence  or  peril,  the  expenses  incurred  by  going 
in  to  repair  will  not  be  a  subject  of  general  average."  l  The 
ship  in  question  was  seaworthy  at  the  commencement  of  the 
voyage,  and  no  fault  is  imputed  to  the  owner  or  master.  The 
necessity  of  going  into  port  arose  from  a  damage  or  loss  which 
it  belonged  to  the  owner  to  repair  at  his  own  expense ;  but  so 
it  does  when  the  vessel  puts  into  port  on  account  of  sea-dam- 
age. Where  the  decay  or  injury  is  such  as  could  not  have 
been  foreseen  and  prevented,  it  seems  difficult  to  make  a  dis- 
tinction in  regard  to  allowing  contribution  for  the  expenses  of 
going  in  to  refit,  whether  the  necessity  arise  from  those  extra- 
ordinary accidents  for  which  insurers  on  the  ship  are  answer- 
able, or  from  unexpected  decay,  •  damage  by  rats  or  worms, 
wear  and  tear,  or  failure  of  provisions  or  water  on  account  of 
the  unusual  length  of  the  passage,  or  any  other  defect  or  in- 
jury which  the  owner  must  supply  at  his  own  expense,  but 
which  he  could  not  have  anticipated. 

1321.  The  expense  of  delay  is  not  contributed  for  in  general 
average,  except  where  the  voyage,  having  commenced  and 
being  in  progress,  is  suspended  in  order  to  refit,  or  on  account 
of  some  extraordinary  circumstance. 

A  ship  being  detained  at  Liverpool,  her  port  of  destination, 
after  the  cargo  was  delivered,  to  repair  damage  sustained  be- 
fore it  was  unloaded,  Mr.  Chief  Justice  Thompson,  of  New 
York,  said  :  "  The  expenses  during  the  time  the  vessel  was 
detained  at  Liverpool  cannot  be  brought  into  general  average. 
They  were  not  incurred  for  the  benefit  of  cargo  or  freight. 
The  cargo  had  been  delivered,  and  the  freight  earned,  before 
the  expenses  in  question  were  incurred."2 

Bynkershoek3  mentions  three  remarkable  cases  of  claims 
made  in  Holland  for  contribution,  on  account  of  a  delay  of  the 
voyage  ;  one  of  which  was  in  the  courts  seven,  another  ten, 
and  the  third  sixteen  years.  In  one,  the  vessel  sailed  from 

1  Ross  v.  Sloop  Active,  2  Wash.  C.  C.  R.  226. 

2  Dunham  v.  Com.  Ins.  Co.,  11  Johns.  315. 

3  Quasst.  Jur.  Priv.  1.  4,  c.  25. 
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Holland,  during  a  war  between  that  country  and  France,  on  a 
voyage  to  Italy,  under  convoy  of  a  ship-of-war  for  Portsmouth, 
where  she  delayed  a  year  for  another  convoy,  under  which  she 
proceeded  to  Cadiz,  whence,  after  waiting  a  year  for  other 
convoy,  she  proceeded  to  Italy.  Respecting  a  claim  for  con- 
tribution on  account  of  the  expense  of  these  delays,  different 
opinions  were  entertained  in  the  courts,  but  the  claim  was 
finally  allowed.  Bynkershoek,  who  was  a  member  of  one  of 
the  courts  before  which  the  claim  was  brought,  was  of  opinion, 
that  no  contribution  ought  to  have  been  made.  Mr.  Abbott, 
since  Lord  Tenterden,  concurs  in  his  opinion.1  In  the  second 
case,  which  was  similar  to  this,  the  claim  was  rejected  in  the 
Dutch  courts. 

The  third  case  was  that  of  a  ship  freighted  from  Amsterdam 
to  Cadiz,  with  a  stipulation  to  sail  with  convoy  at  least  as  far 
as  Lisbon.  The  vessel  put  into  Lisbon  on  account  of  danger 
from  a  fleet  of  privateers,  where  she  \vaited  six  months  before 
she  could  safely  proceed  to  Cadiz.  This  case  came  before  the 
same  courts  successively,  in  all  of  which  the  decision  was  in 
favor  of  a  general  average,  and  Bynkershoek  approved  of  the 
decision  ;  with  whom  Mr.  Abbott  concurs,2  because  "  the 
master  put  into  port  to  avoid  an  extraordinary  and  impending 
peril." 

1322.  Extraordinary  delay  at  sea  for  the  purpose  of  mak- 
ing repairs  is  a  subject  of  average. 

A  vessel  bound  on  a  voyage  from  Smyrna  to  Boston  met 
with  sea-damage,  to  repair  which  she  took  on  board  two  car- 
penters from  a  public  ship,  and  delayed  a  few  days  at  sea  to 
make  repairs,  instead  of  putting  into  port  for  this  purpose. 
The  underwriters  in  Boston  made  no  objection  to  paying  the 
expenses  of  this  delay. 

Such  a  case  is  not  at  all  distinguishable  in  principle  from 
going  off  the  course  to  seek  a  port  of  necessity. 

1323.  Delay  at  quarantine  in  the  regular  course  of  the  voy- 
age, whether  for  the  usual  or  for  an  unusual  time,  is  not  con- 
tributed for? 

1  P.  340.  3  Emerigon,  torn.    1,   p.  633  ;     1 

2  P.  341.  Magens,  67,  s.  57. 
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1324.  Delay  by  the  vessel's  being  frozen  up  in  the  regular 
course  of  the  voyage  is  not  a  case  of  general  average.1 

But  if  a  vessel  is  frozen  up  in  a  port  where  the  master  put 
in  voluntarily  to  repair,  the  expenses  of  detention  during  the 
time  of  her  being  frozen  up  are  a  part  of  the  general  aver- 


age.'2 


1325.  Where  the  voyage  is  broken  up  by  a  peril  insured 
against,  and  the  vessel  is   under  the  necessity  of  returning 
home,  and  is  sold  for  salvage,  and  the  voyage  could  not  be 
resumed  without  an  enirely  new  fitting  out,  and  the  vessel  is 
abandoned  to  the  insurers,  it  is  a  case  of  total  loss  and  not 
merely  of  contribution  in  general  average  for  the  expense  of 
returning  home  and  refitting. 

It  was  so  held  by  Mr.  Justice  Story,  in  the  case  of  a  fishing 
vessel  insured  for  the  voyage,  which  was  seized  at  the  Falk- 
land Islands  by  the  governor  acting  there  under  the  authority 
of  Buenos  Ayres,  and  a  part  of  her  men  and  outfits  requisite 
for  prosecuting  her  voyage  taken  out,  and  was  then  rescued 
by  the  remainder  of  her  crew  on  board,  and  brought  home  to 
Stonington  in  Connecticut,  and  libelled  and  sold  for  salvage. 
Mr.  Justice  Story  said :  "  The  question  of  general  average, 
which  might  arise  if  the  voyage  to  Stonington  were  a  voyage 
to  a  port  of  necessity  to  refit  and  resume  the  original  voyage, 
does  not  become  material  to  be  considered."  3 

1326.  The  following  is  a  list  of  subjects  which  are  included 
among  those  to  be  contributed  for. 

Towing  the  vessel  into  port.'1 
Pilotage. 

1  1  Mag.   67.     See  also  Bynk.  Q.  In  this  case  the  voyage  insured  had 
J.  Priv.  1.  4,  c.  25.  terminated  by  reason  of  the  disaster, 

2  1  Mag.  67,  s.  57.  and   could   not  be  resumed  ;   but  this 

3  Williams  v.    Suff.   Ins.    Co.,    3  circumstance  would  not  have  prevent- 
Sumn.  R.  510.     The  court  remarks  ed  a  general  average  for  the  salvage, 
also,  that  "  general  average  can  only  if  the  assured  had  not  abandoned, 
arise   where   the   sacrifice   has    been        4  This   charge   was    allowed  in  a 
made  for  the  common  benefit,  and  has  London  adjustment  of  an  average  in 
accomplished  the  object."     This  lat-  case   of  an   American  vessel    putting 
ter  proposition  is  questionable,  as  al-  into  that  port. 

ready  stated,  supra,  No.  1318,  p.  95. 
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Light  money. 

Cutting  a  passage  in  the  ice  for  the  vessel. 

Port  charges. 

Health  officers'  fees.1 

•A/  */ 

Dockage. 

Wharfage. 

Discharging  and  reloading  the  cargo. 

Coopering  casks,  as  far  as  rendered  necessary  by  unloading 
and  reloading. 

Storage  of  the  cargo. 

Hire  of  anchors,  cables,  and  boats,  for  temporary  purposes. 

Wages  to  people  hired  to  guard  the  property  : 

Or  to  pump  the  ship.2 

Brokerage. 

Temporary  repairs.3 

Wages  of  men  employed,  in  order  to  promote  the  prosecution 
of  the  voyage,  otherwise  than  in  repairs  belonging  to  particular 
average. 

In  a  case  in  the  English  Court  of  King's  Bench,  before  Jus- 
tices Ashhurst,  Duller,  and  Grose,  while  Lord  Mansfield  ap- 
pears to  have  ceased  to  take  part  in  the  business  of  the  court, 
but  before  his  resignation,  on  a  policy  on  a  ship  from  Leg- 
horn to  London,  the  ship,  in  consequence  of  an  accident, 
had  been  compelled  to  put  into  Nice  as  a  port  of  necessity, 
where  it  was  necessary  to  discharge  the  cargo  and  make  re- 
pairs of  the  vessel  before  it  could  proceed.  It  seems  that  some 
delay  occurred  after  arriving  at  Nice,  until  the  master  could 
receive  instructions  from  the  assured,  before  the  repairs  were 
begun  ;  and  in  the  mean  time  the  men  were  discharged.  The 
vessel  was  repaired  and  proceeded  to  London.  "  Several  of 
the  crew  were  hired  at  different  times  at  so  much  per  diem,  to 
assist  in  the  work."  It  does  not  appear  that  the  master  had 
intended  to  employ  the  men  in  the  work  at  the  time  of  dis- 
charging them.  A  question  occurred  in  the  case,  whether  the 

1  Wightman  v.  M'Adam,  2  Brevard's  S.  Car.  R.  230. 

2  Orrok  v.  Comm.  Ins.  Co.,  21  Pick.  459. 

3  See  supra,  No.  1300. 
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wages  of  the  men  so  employed  should  be  included  in  the  gen- 
eral average  •  and  it  was  held  that  they  should  be  included.1 
It  was  remarked  by  Duller,  J.  that  it  was  not  settled  that  their 
wages  would  not  have  been  allowed  if  they  had  not  been  dis- 
charged ;  but  having  been  so,  this  charge  was  on  the  same 
footing  as  that  of  any  other  workmen. 

Postages. 

Fees  of  notaries. 

Surveys,  so  far  as  the  same  relate  to  damage  which  is  the 
subject  of  contribution,  whether  the  surveyors  are  appointed 
judicially  or  by  the  master ; 2  and  beyond  this  limit,  as  far  as 
such  expense  is  not  chargeable  in  particular  average  or  total 
loss,  if  the  expense  is  incurred  under  circumstances  rendering 
the  survey  requisite  for  the  instruction  of  the  master  as  to  the 
measures  to  be  pursued,  or  for  his  vindication,  or  for  proof  in 
support  of  the  claims  of  the  parties  respectively  interested,  in 
respect  of  each  other  or  against  their  underwriters.3 

The  despaclieur's  charge,  or  a  proportional  part  of  it,  for 
making  up  the  loss. 

Commissions  on  advances  by  commission  merchants  or 
agents,  as  far  as  the  same  are  for  general  average  purposes.4 

Interest,  whether  ordinary  or  marine. 

1327.  The  repairs  of  damage  to  the  skip  are  brought  into 
the  general  average  only  in  case  of  its  being  incurred  volun- 
tarily. 

If  it  is  not  so  incurred,  though  the  expense  of  delay  and 
seeking  the  port  of  necessity  to  refit  and  make  repairs  is  to  be 
contributed  for,  the  repairs  are  particular  average,  or  to  be 
made  at  the  expense  of  the  ship-owner,  excepting  temporary 
repairs  as  above  mentioned.5 

1328.  The  expense  of  wages  and  provisions  during  delay 
and  departure  from  the  course,  until  the  ship  is  again  proceed- 
ing for  the  port  of  destination,  are  by  the  law  and  the  general 

1  Da  Costa  v.  Newnham,  2  T.  R.        3  See  S.  C. 

407.  4  Peters  v.    Warren    Ins.   Co.,  1 

2  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.     Story's  R.  4G3. 

27.  5  See  supra,  No.  1300  and  1326. 
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practice  in  the  United  States  included  in  the  amount  to  be 
contributed  for  in  general  average,  whether  the  damage  which 
occasions  the  departure  or  delay  is  general  or  particular  aver- 


age. 


It  seems  formerly  to  have  been  a  question  in  England, 
whether  the  expense  of  wages  and  provisions  during  a  delay, 
and  going  out  of  the  course  of  the  voyage  to  refit,  were  to  be 
contributed  for.1  It  has,  however,  been  very  distinctly  settled 
there,  that  this  expense  is  not  to  be  contributed  for,  in  case  of 
the  repairs  being  particular  average.2 

And  in  a  case  where  part,  at  least,  of  the  requisite  repairs  in 
a  port  of  necessity  were  on  account  of  a  general  average  loss, 
Lord  Ellenborough  and  his  associates  rejected  the  expense  for 
wages  and  provisions  from  the  amount  to  be  contributed.3 
Lord  Tenterden,  however,  says  in  his  Treatise  on  Shipping : 
"If  a  ship  should  necessarily  go  into  an  intermediate  port  for 
the  purpose  of  repairing  such  damage  as  is  in  itself  a  proper  ob- 
ject of  general  contribution,  possibly  the  wages,  &c.  may  also 
be  held  to  be  general  average,  on  the  ground  that  the  accessory 
should  follow  the  nature  of  the  principal."  4 

Mr.  Arnauld  remarks,  that  where  the  repairs  are  general 
average,  the  expense  of  wages  and  provisions  should,  on  princi- 
ple, be  brought  into  general  average.0  It  does  not,  however, 
appear  that  this  expense  has,  by  any  judicial  decision  or  in 
practice,  been  brought  into  the  general  average  in  England, 
though  the  repairs  were  so. 

1  1  Mag.  p.  64,  69,  s.  57  ;  Beawes,        3  Plummer  v.  Wildman,  3  M.  &  S. 
tit.  Salv.,  Av.,  &c.  ;  Abbott  on  Mer.     482. 

Ships,  Part  III.  c.  8,  s.  8  ;  2  T.  R.  40  ;        4  Abbott  on  Shipping,  Part  III.  c. 

Da  Costa  v.  Newnham,  2  T.  R.  407.  8,  s.  7,  p.  350,  5th    ed.    Poth.,  Des 

2  Fletcher  v.  Poole,  Park,  Ins.  89;  Chart.   Part.,  No.  85,  and  Benecke, 
S.C.,  Marsh.  Ins.,  2d  ed.  721  ;  Late-  Prin.  of  Indem.,  p.  206,   are   of  the 
wood  v.  Curling,  Park,  209;  S.  C.,  same  opinion. 

Marsh.    Ins.,  2d  ed.    539;    Eden   v.  5  Am.  Mar.  Ins.  911.    "  Sont  ava- 

Poole,  Park,  Ins.  91 ;  S.  C.,  Marsh,  ries  communes  les  loyer,  etc.  pendant 

Ins.,  2d  ed.   721  ;    Power   v.   Whit-  les  reparations   des  dommages  volon- 

more,  4  M.    &    S.    141 ;    Devaux  v.  tierement  soufferts,"    etc.      Code  de 

Salvador,  4  Ad.  &  El.  420;  S.  C.,  Com.  1.  2,  t.  xi.,  a.  400. 
6  Nev.  &  Man.  713. 
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One  reason  for  the  doctrine  as  given  by  Mr.  Justice  Sewall 
is,  that  "  A  liberal  construction  in  this  respect  appears  con- 
ducive to  the  interest  of  insurers,  in  the  benefit  they  derive 
from  every  reasonable  precaution  against  impending  and  extra- 
ordinary risks,  such  as  the  continuing  at  sea  with  a  vessel 
disabled  in  her  sails  and  rigging."  l 

Under  a  policy  partly  on  cargo  and  partly  on  the  vessel  for 
a  voyage  from  Boston  to  a  port  or  ports  in  the  island  of  St. 
Domingo,  and  thence  to  the  port  of  discharge  in  the  United 
States,  after  sustaining  damage  in  a  storm,  the  vessel  arrived 
at  Paix  in  that  island,  the  first  convenient  port ;  but  the  mas- 
ter, not  finding  there  the  means  of  repairing  her,  proceeded  to 
Maragoane.  There,  too,  the  means  requisite  for  that  purpose 
could  not  be  had,  and  it  was  not  practicable  to  make  any  port 
to  the  eastward  of  that,  whereupon  he  discharged  his  cargo, 
and  proceeded  to  Wilmington,  in  North  Carolina,  as  the  most 
convenient  port  for  procuring  repairs ;  which  being  made,  he 
returned  with  a  cargo  to  Maragoane,  and  there  took  a  return 
cargo  for  the  United  States.  The  Supreme  Court  of  Massa- 
chusetts held  that  the  expense  at  Maragoane  on  the  first  ar- 
rival there,  and  that  of  going  to  Wilmington  and  while  there, 
were  in  the  nature  of  general  average,  and  accordingly  that 
the  insurers  were  liable  for  the  same  as  such.  The  taking  of 
a  cargo  at  Wilmington  was  considered  to  be  a  new  voyage.3 

1329.  Whether  the  expense  of  repairs  is  excluded  from  gen- 
eral average,  on  the  ground  merely  that  they  are  made  by  the 
crew  of  the  vessel  ? 

It  is  assumed  by  Mr.  Justice  Duller,  in  a  case  before  referred 
to,3  that  the  same  repairs  made,  or  labor  done,  at  a  port  of 
necessity,  by  men  hired  for  the  purpose,  and  not  belonging  to 

1  Padelford  v.  Boardman,  4  Mass,  on  Shipping  by  Story,  ed.  1810,  337, 

R.  548  ;  and  see  Clark  v.  Unit.  F.  &  n.  ;    Sage  v.  Middletown  Ins.  Co., 

M.  Ins.  Co.,  7  Mass.  R.  365  ;  Wai-  Connect.  R.  239. 

den  v.  Le  Roy,  2   Caines's  R.  262;  2  Bixby  v.  The  Franklin  Ins.  Co., 

Henshaw  v.  Mar.  Ins.  Co.,  2  id.  274  ;  3  Sumn.  46,  n. 

Saltus  v.  Com.  Ins.  Co.,  10  Johns.  3  Da  Costa  v.  Newnham,  2  T.  R. 

487 ;  Barker  v.  Phoen.  Ins.  Co.,  8  id.  407  ;  supra,  No.  1328,  p.  108. 
307  ;  Breed  v.  Ship  Venus,  Abbott 
VOL.    II.                                    10 
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the  ship,  may  be  general  average,  which  might  not  be  so  if 
only  the  crew  had  been  employed.  The  decision  of  a  ques- 
tion presented  in  a  Massachusetts  case  on  a  time  policy  rests 
wholly  upon  that  suggestion.1  It  was  the  case  of  a  Glouces- 
ter fishing  vessel,  which  was  stranded  in  Chitecamp  Harbor, 
where  it  had  taken  shelter  during  a  storm.  The  crew,  and 
divers  other  men  hired  for  the  purpose,  were  employed  for 
thirteen  days  in  getting  off  the  vessel  and  making  the  repairs 
requisite  to  enable  it  to  return  to  Gloucester  for  thorough  re- 
pairs. The  wages  of  the  other  men  were  allowed  in  general 
average,  but  the  wages  and  provisions  of  the  crew  were  ex- 
cluded. The  distinction  between  this  case  and  the  English 
case  referred  to,  in  which  the  wages  of  some  of  the  crew  em- 
ployed a  part  of  the  time  on  the  repairs  were  allowed,  was,  as 
stated  by  Mr.  Justice  Putnam,  speaking  for  the  court,  that  in 
the  English  case  the  men  had  been  discharged,  whereas  in 
this  case  they  had  not  been  so.  This  distinction  might  be  of 
force  in  England,  where  the  wages  and  provisions  of  the  crew 
are  not  allowed  in  general  average,  but  seems  to  be  quite  in- 
applicable in  our  jurisprudence,  where  they  are  allowed.  The 
decision  of  this  point,  therefore,  seems  to  be  in  direct  conflict 
with  our  settled  doctrine  and  practice,  from  which  it  seems  to 
result  that 

The  expense  of  repairs  and  services  is  not  excluded  from 
general  average^  because  they  are  done  by  the  crew  of  the 
vessel. 

1330.  Wages  paid  unnecessarily,  and  through  mistake,  are 
not  a  subject  of  contribution. 

A  ship  being  wrecked  at  the  Isle  of  France,  where  she  had 
put  in  for  the  purpose  of  refitting,  the  American  consul  there, 
under  a  mistaken  construction  of  law,2  directed  the  captain  to 

1  Giles  v.  Eagle  Ins.  Co.,  2  Mete,  differing  from  that  which  prevails  in 

140.     Other  English  cases  are  cited,  the  American  jurisprudence  and  prac- 

where  the  wages  and  provisions  of  the  tice,  and  so  of  no  weight  whatever  in 

crew  were  not   allowed  during  delay  reference  to  the  same  matter  with  us. 

and  going  off  the  course  to  refit,  but  2  U.  States   Laws,  7th  Cong.   2d 

those  are,  as  we  have  seen  above,  un-  Sess.,  c.  62,  s.  3. 
der  the  English  rule  on  this  subject, 
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pay  three  months'  extra  wages  to  a  part  of  the  crew.  It  was 
insisted  on  the  part  of  the  assured  on  ship  and  cargo,  that  this 
expense  was  a  proper  subject  of  contribution.  Mr.  Justice 
Wilde,  giving  the  opinion  of  the  court,  said  :  "  This  loss  arose 
partly  from  the  mistake  of  the  consul,  and  partly  from  the  loss 
of  the  vessel.  It  was  not  the  necessary  consequence  of  put- 
ting into  the  Isle  of  France ;  it  is  not  therefore  a  charge  of 
general  average."  l 


SECTION    V.       EXPENSE    OF     SALVAGE     AND    OF    CLAIMING     OR    RE- 
COVERING   PROPERTY    ON    CAPTURE    OR    OTHER    DISASTER. 

1331.  The  expenses  attending  the  delay,  and  making  claim 
for  the  vessel  and  cargo,  in  case  of  capture,  are  a  subject  of 
general  contribution? 

1332.  If  the  crew  are  detained  during  delay  to  claim  a  cap- 
tured ship  and  cargo,  for  the  purpose  of  prosecuting  the  voyage 
on  release,  the  expense  of  their  ivages  and  provisions  during 
such  detention  is  to  be  contributed  for. 

The  contribution  in  this  case  seems  to  rest  upon  the  same 
grounds  as  in  case  of  delay,  and  seeking  a  port  of  necessity, 
to  refit. 

In  1748,  the  officers  of  the  London  Assurance  Company 
said,  respecting  a  case  of  detention  for  reclaiming  the  property  : 
"  In  law  it  is  not  made  out  yet  in  England,  that  men's  wages 
and  victuals,  by  such  detentions,  are  to  be  admitted  into  gen- 
eral average  ;  but  the  custom  rather  is  for  the  owners  of  the 
ship  to  bear  them."  3  Magens,  however,  thinks  they  ought  to 
be  a  part  of  the  general  average.4  Ricard,5  Adrian  Yerwer,6 
Weskett,7  and  Beawes,8  all  express,  or  strongly  imply,  the  same 
opinion. 

1  Dodge  v.   Union  Mar.  Ins.  Co.,  274;  Dorr  v.  Union  Ins.  Co. ,8  Mass. 
17  Mass.  Rep.  471.  R.  494. 

2  Beawes,   tit.  Salvage,   Average,  3  1  Mag.  344,  Cas.  xxvii.  No.  N. 
&c.,  p.  157  ;  Emer.  torn.   1,  p.  631 ;  4  Vol.  I.  p.  69,  s.  57,  p.  345,  n.  (a). 
Cod.  de  Com.  1.  2,  tit.  11,  a.  211,  n.  5  p.  297. 

6  ;  Speyer  v.  New  York  Ins.  Co.,  3        6  Wesk.,  tit.  Wages,  n.  11. 

Johns.  88  ;  Jumel  v.  Mar.  Ins.  Co.,  7        7  Ibid. 

id.  412  ;  Kingston  v.  Girard,  4  Dall.        8  Tit.  Salvage,  &c.,  p.  160. 
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It  seems,  from  a  decision  in  England,  on  a  case  of  detention 
with  a  hostile  purpose,  though  not  a  capture,  that  there  is  no 
distinction  between  these  expenses  and  those  incident  to  a  de- 
tention by  capture.1 

A  ship  bound  on  a  voyage  from  New  York  to  Havre  was 
captured  and  carried  into  Ramsgate,  in  England,  and  detained 
from  the  4th  of  September  to  the  4th  of  January  following, 
when  the  property  was  restored.  The  expense  for  wages  and 
provisions,  during  this  detention,  was  claimed  as  general  aver- 
age. Mr.  Justice  Livingston,  giving  the  opinion  of  the  court, 
said  :  "  The  expenses  here  in  dispute  are  incurred  for  the  com- 
mon benefit,  in  consequence  of  a  vis  major.  It  was  said  in  the 
argument,  that  the  master  was  not  obliged  to  detain  his  crew. 
It  is  sufficient  that  he  has  done  it  in  the  present  case ;  that  he 
has  acted  with  good  faith,  and  that  such  detention  was  mani- 
festly for  the  general  weal."  These  expenses  were  according- 
ly included  in  the  average.2 

A  similar  opinion  of  the  same  court  was  subsequently  given 
by  the  same  judge,  it  being  assumed  that  the  charter-party  had 
been  dissolved  by  the  capture.3 

The  same  question  has  occurred  in  Massachusetts,  upon  a 
charter-party  at  a  certain  rate  per  month,  for  a  voyage  from  the 
United  States  to  Spain  and  St.  Ubes  and  back,  during  which 
voyage  the  vessel  was  captured  and  carried  into  Gibraltar, 
where  she  was  detained  under  admiralty  proceedings  from  the 
6th  of  January  until  the  10th  of  May,  when  she  was  acquitted, 
and  finally  arrived  in  the  United  States.  Mr.  Justice  Jackson, 
giving  the  opinion  of  the  court,  said :  "  The  necessary  costs 
and  charges  incurred  in  claiming  and  obtaining  the  restoration 
of  the  ship  and  cargo  are  undoubtedly  to  be  allowed  as  a  gen- 
eral average.  As  to  the  wages  and  provisions  of  the  crew,  we 
are  unable  to  see  any  ground  on  which  we  can  allow  them." 
The  court  considered  this  case  to  be  distinguished  from  mak- 
ing a  port  of  necessity  to  refit,  by  the  latter  being  voluntary, 

1  Sharp  v.  Gladstone,  7  East,  24.  3  Penny  v.  New  York  Ins.  Co.,  3 

2  Leavenworth    v.     Delafield,     1      Caines,  155. 
Caines,  573. 
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and  rejected  the  claim  on  the  ground  that  the  charter-party  was 
not  dissolved  by  the  capture,  and  that  the  services  of  the  mas- 
ter and  crew  were  rendered  in  pursuance  of,  and  due  by  virtue 
of,  their  previous  contract.  But  the  court  were  of  opinion, 
that  if  the  time  of  service  of  the  crew  had  expired,  and  a  crew 
had  been  shipped  again  at  the  port  to  which  the  vessel  was 
taken  by  the  captors,  then  the  expense  of  their  wages  and  pro- 
visions would  have  been  general  average.1 

If  the  retaining  of  the  crew  is  necessary  or  expedient  in  at- 
tempting to  avert  a  total  loss,  for  which  the  insurers  would  be 
answerable,  it  does  not  appear  on  what  ground  it  is  material 
whether  they  are  retained  in  virtue  of  a  previous  contract,  or 
one  made  at  the  time  when  the  detention  commences.  The 
wages  of  the  crew  during  delay  by  going  out  of  the  course  of 
the  voyage  to  refit,  are  due  in  consequence  of  a  previous  con- 
tract ;  and  yet  those  wages  are  allowed  in  general  average.  If, 
in  case  of  detention  by  capture,  the  crew  were  retained  merely 
because  the  master  thought  himself  obliged  by  his  contract  to 
retain  them,  and  not  because  the  retaining  of  them  was  thought 
to  be  of  any  importance  in  regard  to  the  safety  of  the  ship  and 
cargo,  or  the  preventing  of  a  total  loss  by  the  breaking  up  of 
the  voyage,  the  charges  of  their  maintenance  and  their  wages 
would  not  seem  to  be  a  proper  subject  of  contribution.  But 
this  does  not  appear  to  be  the  case  contemplated  by  the  court. 

Accordingly,  the  doctrine  on  this  question  is  stated  as  above, 
notwithstanding  the  decision  last  cited.2 

1333.  If,  in  case  of  capture,  any  part  of  the  expense  is  in- 

1  Spafford  v.  Dodge,  14  Mass.  R.  Charte-parties,     n.     85),     in    which 
66.  Emerigon   thinks  he  has    succeeded 

2  The  French  Ordinance  (tit.  Des  (Tom.  I.  p.  539).     Valin  (Tom.  II.  p. 
Av.  a.  7)  and  Code  (liv.  2,  tit.  xi.  Des  156,  &c.)  says  it  is  not  possible  to  as- 
Av.  a.  211)  provide  that  the  expenses  sign  any  good  reason,  and  that  theOr- 
of  detention  by  a  sovereign  authority,  dinance  contradicts  itself.     The  same 
including  wages  and  provisions,  are  to  distinction   was   proposed  to  the  Su- 
be  contributed  for  when  the  vessel  is  preme  Court  of  New  York,  but  not 
chartered  by  the  month,  but  not  other-  adopted  by  that  court.     Penny  v.  New 
wise.     Pothier  attempts  to  give  the  York  Ins.  Co.,  3  Caines,  155. 
reason  of  this  distinction  (Traite  des 

10* 
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curred  on  the  separate  account  of  the  ship  or  cargo,  such  part 
is  not  a  subject  of  general  contribution. 

A  vessel  was  seized  by  the  French,  under  the  Milan  Decree, 
and  after  the  seizure  the  cargo  was  discharged  and  delivered 
to  the  consignees,  upon  their  giving  security  to  abide  the 
event  of  the  trial ;  the  court  was  of  opinion  that  the  expenses 
incurred  by  the  captain,  "before  he  ceased  to  have  charge  of 
the  cargo,"  were  general  average.  But  the  subsequent  ex- 
penses, being  incurred  expressly  on  account  of  the  cargo,  were 
considered  to  be  particular  average.1 

Mr.  Stevens2  intimates  the  opinion,  that  when  a  vessel  and 
cargo  are  captured,  and  on  examination  released,  but  the  ex- 
penses are  decreed  against  the  cargo  by  the  Admiralty  Court, 
they  ought  to  be  apportioned  upon  ship,  cargo,  and  freight. 
But  Mr.  Hughes3  doubts  the  correctness  of  Mr.  Stevens's 
opinion. 

This  should  seem  to  depend  upon  the  facts  of  the  case  and 
the  grounds  of  such  a  decree.  If  it  were  for  a  cause  for  which 
the  shipper  of  the  cargo  ought  to  be  answerable,  and  by  which 
the  owner  of  the  ship  ought  not  to  be  affected,  it  would  sure- 
ly not  be  a  subject  for  contribution  by  the  latter. 

1334.  The  expense  of  the  salvage  allowed  for  recovering 
property    captured    is    contributed  for   in  general   average, 
where  different  parties  and  interests  are  concerned,  upon  the 
principle  on  which  that  of  claiming  captured  property  is  so 
settled.4 

1335.  Goods  or  money,  given  to  pirates  or  plunderers,  by 
way  of  composition,  must  be  contributed  for  by  the  property 
thereby  rescued.5     But  if  they  seize  a  part  from  choice  or 
casualty,  and   without  any  composition,  and  the  rest  is  not 
saved  by  the  sacrifice  of  what  is  taken,  it  is  a  particular  aver- 
age.6 

1  Watson  v.  Mar.  Ins.  Co.,  7  Johns.  Sumn.  R.  270  and  510  ;  Heylyger  v. 
57.  N.  York  Firem.  Ins.  Co. ,  1 1  Johns.  85. 

2  P.  30,  Lond.  ed.  1822  ;  Benecke  5  Abb.  331  ;    1  Mag.  64 ;  Beawes, 
&  Stevens  by  Phil.  79.  c.  1,  tit.  Salvage,  &c. 

3  P.  289,  n.  6  Nesbitt  v.  Lushington,  4  T.  R. 

4  Williams  v.  Suffolk  Ins.  Co.,  3  783. 
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1336.  It  was  formerly  the  practice  to  ransom  vessels  cap- 
tured by  the  public  enemy,  and  to  give  hostages  as  security 
for  the  payment  of  the  ransom,  in  which  case  the  amount  of 
the  ransom,  as  well  as  the  expenses  of  the  hostage  during  his 
detention,  were  settled  by  general  contribution.1     But,  more 
recently,  laws  have  been  enacted  prohibiting  compositions  with 
a  public  enemy?  and  such  compositions  have  been  considered 
illegal,  though  not  prohibited  by  specific  laws. 

The  purchase  of  the  captured  vessel  or  cargo  at  a  sale,  un- 
der a  condemnation  in  a  court  of  the  enemy,  is  considered  to 
be  no  less  a  trading  with  the  enemy  than  an  agreement  made 
directly  with  the  captors  at  sea.3 

1337.  If  the  compromise  be  lawful,  as  in  the  case  between 
neutrals  and  belligerent  captors,  the  amount  must  be  contrib- 
uted by  the  property  on  account  of  which  it  is  made. 

"When  the  progress  of  the  voyage  is  interrupted  by  capture 
or  other  casualties,  the  master  of  the  vessel  becomes  of  neces- 
sity an  authorized  agent  for  the  owners,  freighters,  insurers, 
and  all  concerned,  and  whatever  he  undertakes,  and  whatever 
expenses  he  may  incur,  fairly  directed  to  the  benefit  of  all  con- 
cerned, become  a  charge  upon  them  respectively,  as  much  as 
when  recovered  under  a  special  authority  and  license,  and  pur- 
suant to  an  immediate  request.  The  request  and  authority 
are  necessarily  implied,  when  the  master  exercises  his  discre- 
tion and  judgment  fairly.  When  his  proceedings  are  within 
the  usual  course  of  business,  as  in  the  event  of  sea-damage, 
where  he  provides  suitable  repairs  necessary  for  the  prosecution 
of  the  voyage,  the  expense  may  be  more  readily  acquiesced 
in ;  but  the  case  is  not  stronger  than  a  provision  fairly  made 
in  a  case  of  unusual  and  unforeseen  casualties.  The  implied 
authority  and  duty  of  the  master  enable  him  in  both  cases  to 
engage  the  personal  responsibility  of  his  employers  on  every 

1  Emer.  torn.  1,  pp.  474,629,630;  3  Havelock  v.  Rockwood,  8  T.  R. 
Lopes  v.  Winter,  Postlethw.  Diet.,  tit.  268.     In  France  it  was  formerly  al- 
Average.  lowed  to  give,  but  not  to  take,  a  ran- 

2  22  Geo.  III.  c.  35  ;  35  Geo.  III.  som.     Emer.  torn.  1,  pp.  465,  G30. 
c.  66,  s.  37-39. 
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occasion  where  his  direction  is  necessarily  exercised  to  secure 
the  purposes  of  the  voyage."  l 

In  case  of  a  capture  of  a  neutral  by  a  belligerent,  on  sus- 
picion of  there  being  enemy's  goods  on  board,  it  was  held,  that 
the  amount  paid  by  way  of  compromise  should  be  contributed 
in  general  average ;  for  though  it  did  not  appear  that  there 
were  any  goods  of  the  other  belligerent  on  board,  or  that  there 
was  any  ground  for  a  condemnation  of  the  vessel,  or  any  part 
of  the  cargo,  "  yet  they  were  under  detention,  and  there  was 
some  danger  that  the  voyage  might  be  defeated ;  and  it  was 
certain  that  it  would  be  retarded  by  admiralty  proceedings,  if 
an  adjudication  had  been  insisted  on."  2 

Where  two  thirds  of  the  property  was  given  up  to  the  cap- 
tors, though  the  other  third  sold  at  Naples,  whither  the  vessel 
was  carried  by  the  captors,  for  more  than  the  whole  would 
have  sold  for  at  Messina,  to  which  port  the  vessel  was  des- 
tined, yet  it  was  held  that  a  reasonable  compromise  so  made 
was  binding  upon  the  insurers,  and  the  state  of  the  markets 
did  not  affect  their  liability,  since  they  are  not  bound  to  make 
indemnity  on  account  of  a  bad  market,  nor  entitled  to  the  ad- 
vantage of  a  good  one,  unless  they  become  owners  of  the  prop- 
erty by  abandonment.3 

If  the  property  is  given  up  to  the  captors,  and  a  sum  is  re- 
ceived by  the  master,  instead  of  being  paid,  by  way  of  compo- 
sition, the  transaction  will  be  no  less  binding  upon  those  con- 
cerned and  upon  the  underwriters.4 

1338.  The  captain 's  being  a  part-owner  will  not  render  a 
compromise,  that  is  prudently  and  honestly  made,  the  less 
binding  upon  the  other  part-owners. 

In  making  the  composition,  his  acts  are  considered  to  be 
done  in  his  character  of  master  and  agent  of  all  concerned.5 

1  Douglas  v.  Moody,  9  Mass.  Rep.  or  pay  a  total  loss  and  discharge  thetn- 
551;  and  see  Leavenworth  v.   Dela-  selves  from  it.     Ord.,  tit.  Ass.,  a.  67. 
field,  1  Caines,  573.  3  Welles  v.  Gray,   10  Mass.  Rep. 

2  Ibid.     The  rule  of  the   French  42. 

Ordinance  on    this    subject  gives  the  4  Clarkson  v.   Phcen.    Ins.  Co.,  9 

underwriters  a  choice,  on  notice  of  a  Johns.  1. 

compromise,  either  to   pay  the  com-  5  Waddell  v.    Col.    Ins.    Co.,    10 

position-money  and  continue  the  risk,  Johns.  61. 
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1339.  The  expense  of  compromising  for  or  reclaiming  cap- 
tured property  is  a  subject  of  contribution  in  general  average 
in  the  proportion  of  the  value,  only  to  the  extent  of  the  proper- 
ty endangered  by  the  peril,  for  if  only  the  cargo,  or  a  part  of 
it,  or  only  the  ship,  be  the  subject  of  an  arrest,  it  is  unreason- 
able that  the  other  interests  should  be  assessed  on  account  of 
the  expenses  thus  occasioned.1 

1340.  In  case  of  accidental  stranding,  the  expenses  incurred 
for  getting  off  the  vessel,  as  far  as  they  are  incurred  for  the 
purpose  of  saving  the  ship,  cargo,  and  freight,  and  are  com- 
mon to  all  those  interested,  are  a  subject  of  contribution  by  all, 
but  the  expenses  incurred  for  either  interest  separately,  or  any 
two  interests  only,  are  chargeable  wholly  to  it  or  them. 

If  the  ship  is  got  off  without  discharging  the  cargo,  or  by 
discharging  only  a  part  of  it,  then  the  whole  expense  for  the 
purpose  may  be  general  average  in  case  of  the  vessel  not  need- 
ing repairs  ;  if  it  needs  repairs,  those  are  particular  average. 

If,  the  whole  cargo  being  discharged,  the  vessel  does  not 
float,  the  subsequent  expenses  do  not  concern  the  cargo,  but  are 
particular  average  on  the  vessel,  in  the  same  manner  as  the 
repairs. 

Goods  being  landed  from  a  stranded  ship,  and  delivered  to 
the  consignee,  cease  to  be  liable  for  contribution  to  expenses 
subsequently  occasioned? 

Mr.  Benecke 3  says :  "  When  a  vessel  strikes  by  accident 
upon  a  shore,  a  rock,  or  a  shoal,  the  damage  thereby  occa- 
sioned to  the  vessel  or  cargo  is  particular  average.  But  a 
stranded  vessel  is,  in  most  cases,  in  danger  of  being  lost  unless 
speedy  measures  be  taken  for  her  preservation.  These  meas- 
ures are  general  average,  so  far  as  they  serve  to  avert  a  danger 
threatening  the  whole  concern.  The  charges,  thereupon,  of 
heaving  the  vessel  off  without  discharging  her,  are  general 

1  See  Hughes,  Ins.  289,  n. ;  Stev.  2  See  Remarks  upon  Bevan  v.  Bank 

Av.  p.  30;  Benecke,  Lond.  ed.  1824,  of  the  United  States,  4  Whart.  301  ; 

p.   238  ;    Vandenheuvel  v.  Unit.  Ins.  infra,  sect.  12. 

Co.,  2  Johns.  Cas.  451  ;  Benecke  &  3  Lond.  ed.  1824,  p.  215  ;  Benecke 

Stevens  by  Phil.  161.  &  Stevens  by  Phil.  138. 
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average,  and  so  is  jettison  resorted  to  for  the  purpose  of  light- 
ening and  floating  the  vessel.  Charges  and  damages  occa- 
sioned by  unloading  a  stranded  vessel  are  general  average,  if 
the  discharge  was  for  the  purpose  of  getting  the  vessel  afloat, 
and  that  object  be  accomplished.  But  should  the  stranded 
vessel  be  lost,  or  subsequently  saved  as  a  mere  wreck,  no  con- 
tribution can  take  place."  That  is,  the  damage  and  expense 
of  discharging  and  landing  the  goods  is  general  average,  where 
they  are  discharged  and  landed  as  well  for  the  purpose  of 
lightening  and  getting  off  the  ship  as  for  their  own  safety. 

Where  a  fishing  vessel  had  been  driven  ashore  by  a  storm 
in  a  foreign  harbor,  the  expense  of  getting  her  off  and  mak- 
ing temporary  repairs  in  order  to  proceed  to  the  home  port  for 
thorough  repairs  was  held  in  Massachusetts  to  be  general  aver- 
age.1 It  does  not,  however,  appear  why  the  cargo  and  freight 
should  contribute  to  the  expense  of  floating  the  vessel  incurred 
after  the  cargo  was  landed.2 

1341.  The    expense  of  forwarding   a   wrecked   cargo    by 
another  conveyance  to  the  port  of  destination  is  not  included  in 
the  contribution? 

This  expense  upon  the  cargo,  like  that  in  getting  off  the 
vessel  after  the  cargo  is  discharged  without  floating  it,  is 
chargeable  to  the  separate  interest. 

1342.  In  case  of  there  being  a  right  to  proceed  against 
wrongdoers  or  any  third  parties,  for  Indemnity  on  account  of 
a  loss  by  general  average,  the  different  parties  interested  con- 
tribute   ratably   for   the    expense   unless    they    waive    their 
claims. 

1  Giles  v.  Eagle  Ins.  Co.,  2  Mete.  3  Heylyger  v.  N.  York  Firem.  Ins. 
140.     See  supra,  No.  1329,  p.  110,  as  Co.,  11  Johns.  R.  85.     The  small  ex- 
lo   the  exclusion   of  the   wages  and  pense  of  transporting  the  cargo  from 
board  of  the  crew  from  the  average.  Shrewsbury  to   New   York   was   in- 

2  It  being  a  fishing  vessel,  and  all  eluded  in  the  adjustment  in  this  case ; 
the  interests  belonging  to  the  assured,  but  the  court  seems  to  admit  that  it 
and   being  covered  by  the  policy,  it  could  not  properly  be  included. 

was  probably  considered  not  to  be 
material  that  the  interests  should  be 
treated  distinctly. 
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13 13.  Either  party  ivhose  property  has  been  jettisoned  or 
sacrificed  for  the  general  safety,  or  who  is  entitled  to  salvage, 
has  a  lien  on  the  interests  saved  for  contribution,1  which 
may  be  enforced  by  application  to  the  proper  tribunal,  or  by 
retaining  possession  where  the  party  entitled  to  the  lien  is  in 
possession. 

1344.  In  respect  of  claims  for  advances  made,   expenses 
paid,  or  liabilities  assumed  for  the  preservation  and  safety  of 
ship,  cargo,  and  freight,  or  any  of  those  interests,  it  depends 
on  the  kind  of  agency  or  authority  under  which  the  claim 
arises,  or  the  fact  of  the  claimant  being  in  possession,  whether 
he  has  a  lien.2 

1345.  The  mere  fact  of  a  shipment  being  the  property  of 
the  government  does  not  exempt  it  from  lien  for  contribution 
on  account  of  a  jettison. 

It  was  so  held  by  Mr.  Justice  Story,  in  respect  of  a  ship- 
ment of  slop  clothing,  the  property  of  the  United  States,  in 
time  of  peace,  on  board  of  a  merchant-vessel  on  a  passage 
from  Boston  to  New  York,  in  an  action  of  trover  in  the  name 
of  the  government  by  the  public  officer  who  had  shipped  the 
slops  and  claimed  the  delivery  of  them  without  paying  or 
securing  the  contribution  to  which  they  were  subject  accord- 
ing to  the  ordinary  rules  for  the  adjustment  of  general  average 
for  jettisons  and  sacrifices  for  the  common  safety.3  That  is  to 
say,  the  rule  is  in  favor  of  the  lien,  and  if  the  government 
claims  the  delivery  of  the  property  without  first  settling  the 
contribution,  the  burden  is  on  them  to  show  the  particular 
case  to  be  an  exception. 

• 

SECTION    VI.       EXPENSE    OF    DETENTION    BY    EMBARGO. 

1346.  An  embargo  is  an  arrest  which  is  one  of  the  risks  usu- 
ally insured  against.     Any  extraordinary  loss  or  expense  occa- 
sioned thereby  is  accordingly  covered  by  the  insurance.     All 

1  The  United  States  v.  Wilder,  3  Sumn.  308. 

2  See  Abbott  on  Shipping,  Part  III.  ch.  3. 

3  United  States  i>.  Wilder,  3  Sumn.  308. 


120  GENERAL  AVERAGE.  [CHAP.  XV. 

the  extraordinary  expense  which  it  becomes  necessary  to  incur 
for  the  ship,  freight,  and  cargo,  in  common,  by  reason  of  an 
embargo,  is  to  be  contributed  for  by  a  proportionable  assess- 
ment on  those  respective  interests,  in  the  same  manner  as  in 
respect  to  claiming  captured,  or  recovering  shipwrecked 
property. 

1347.  In  detention  by  an  embargo,  the  wages  and  provis- 
ions of  the  crew  are  not  subjects  of  general  contribution. 

It  has  been  decided  in  Pennsylvania,  in  a  very  elaborate 
case,  that  wages  and  provisions,  with  other  expenses,  during 
detention  by  embargo,  are  general  average.1  But  the  current 
of  authorities  is  decidedly  against  this  doctrine,  and  the  reason 
assigned  by  Beawes  2  for  the  distinction  between  this  case  and 
that  of  capture,  for  which  he  cites  Ricardo  and  Adrian  Verwer, 
is,  "that  in  case  of  capture  the  crew  remained  on  board  to 
take  care  of  the  vessel  whilst  they  were  endeavoring  to  reclaim 
her,  and  those  expenses  were  occasioned  with  the  sole  view  of 
preserving  the  ship  and  cargo  for  the  proprietors;  but  in  the 
case  of  mere  detention,  there  is  no  room  for  such  a  pretence, 
as  the  embargoing  sovereign  would  not  have  either  ship  or 
cargo,  but  only  hinder  their  departure  for  some  particular  rea- 
sons." But  he  adds  :  "  Nevertheless,  it  seems  that  both  reason 
and  justice  require  that  the  expense  and  wages  of  a  ship's  com- 
pany detained  in  port  by  a  prince's  order  should  be  brought 
into  a  general  average ;  for  if,  on  one  side,  the  merchants  who 
have  laden  her,  are  considerable  sufferers  by  the  delay,  the 
owners  of  the  ship  are  not  less  so,  more  especially  if  the  crew 
is  large  and  the  detention  long." 

It  was  decided  in  the  time  of  Lord  Mansfield,  that  the  ex- 
penses of  detention  by  embargo  are  not  the  subject  of  general 
average.  The  reasons  given  were,  that  there  was  no  authority 
in  favor  of  an  average  in  this  case ;  that  wages  and  provisions 
are  never  allowed  in  settling  a  policy  on  the  ship,  and  that  the 
insurance  is  on  the  body  of  the  ship,  the  tackle,  and  furniture, 

1  Ins.    Co.   of  N.    A.  v.  Jones,  2     160.    See  Benecke,  p.  234,  ed.  1824  ; 
Bin.  547  ;  4  Ball.  246.  Benecke  &  Stevens  by  Phil.  158. 

2  Tit.    Salvage,   Average,   &c.,  p. 


SECT.  VI.]       EXPENSE    OF    DETENTION    BY    EMBARGO.  121 

and  not  on  the  voyage  or  crew  ;  and  accordingly,  Mr.  Justice 
Duller  said,  the  ship  and  tackle  being  safe,  the  court  look  no 
farther.  Lord  Mansfield  stated  that  the  allowance  of  this 
claim  would  be  "contrary  to  the  constant  practice."  1  This 
doctrine  has  been  pretty  generally  adopted,  but  it  must,  as  it 
should  seem,  depend  upon  reasons  different  from  those  above 
stated,  since  those  reasons  apply  to  other  cases  of  detention  no 
less  than  to  a  detention  by  embargo. 

In  respect  to  a  claim  of  this  description,  including  the  possi- 
ble earnings  of  the  vessel  during  the  time  of  detention,  the 
court  in  Massachusetts  said :  "  If  provisions  may  be  taken  to 
be  included  in  an  insurance  upon  the  vessel  and  her  appurte- 
nances, yet  such  insurance  is  understood  to  be  against  accidents 
by  which  the  vessel's  provisions  are  destroyed  or  taken  specif- 
ically from  their  proper  use ;  but  not  against  an  expenditure 
of  them,  even  an  extraordinary  expenditure."  These  ex- 
penses were  put  upon  the  same  ground  with  the  decay  of  the 
vessel.2 

A  ship  insured  in  New  York  for  a  voyage  thence  to  North 
Carolina,  and  thence  to  Dublin,  was  arrested  by  an  American 
embargo  in  the  course  of  the  voyage,  and,  after  a  long  deten- 
tion, abandoned,  and  the  expense  of  wages  was  claimed  in  ad- 
dition to  the  amount  of  a  total  loss.  The  court  said :  "  In 
addition  to  a  total  loss  the  insurer  is  answerable  only  for  the 
necessary  expenses  incurred  in  laboring  for  the  safety  and  re- 

1  Robertson  v.  Ewer,  1  T.  R.  127.  share  of  the  salvage,  and  the  question 

A  different  opinion  is  incidentally  in-  was,  how  the  net  salvage  was  to  be 

timated,  but  not  deliberately  given,  by  accounted  for  to  the  two  sets  of  insur- 

Lord   Ellenborough,  Sharp   v.  Glad-  ers  on  ship  and  freight.     It  was  ac- 

stone,  7  East,  24,  at  p.  36.     In  this  cordingly  not  a  case  of  general  aver- 

case   the   defendant  Gladstone,    who  age  between  ship,  freight,  and  cargo, 

was  the  original  assured  on  ship  and  no   question   being   made   as   to   any 

freight,  had  made  an  abandonment  to  charge  to  the  cargo,  and  Lord  Ellen- 

the  underwriters  on  those   two   sub-  borough  probably  had  reference  mere- 

jects,  and  been  paid  for  a  total  loss,  and  ly  to  the  apportionment  between  ship 

afterwards  had  received  the  homeward  and  freight. 

freight,  and  this  suit  was  brought  by        2  Mantin  v.  Salem  Mar.  Ins.  Co.,  2 

one  of  the  insurers  on  freight  for  his  Mass.  Rep.  420. 
VOL.   II.                                   11 
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covery  of  the  subject  insured."     The  detention  of  the  crew 
was  not  necessary  for  that  purpose.1 


SECTION    VII.       WHETHER     CONTRIBUTION     MUST    BE    CLAIMED     IN 
THE    FIRST    INSTANCE    FROM    THE    PARTIES    CONCERNED. 

1348.  It  is  not  a  condition  that  the  assured  on  goods  must 
claim  contribution  of  the  other  parties  for  a  jettison  before  he 
can  demand  Indemnity  from  his  underwriters.     He  may  de- 
mand it  of  them  in  thejirst  instance. 

It  has  been  decided  in  Pennsylvania,  that  a  shipper,  whose 
goods  are  thrown  overboard  for  the  general  safety,  must,  in 
the  first  instance,  claim  a  contribution  of  the  other  shippers, 
and  the  owners  of  the  ship  and  freight ;  but  if,  without  any 
fault  on  the  part  of  the  assured,  he  fail  to  recover  a  contribu- 
tion of  these  parties,  he  may  recover  of  the  insurers  the  whole 
value  of  the  goods  thrown  overboard.2 

A  different  opinion  has  been  given  in  New  York,  in  the 
case  of  damage  to  corn  by  cutting  away  the  mast.  It  was 
held  that  the  assured  might  recover  the  whole  damage  of  his 
insurers  in  the  first  instance,  and  leave  them  to  claim  a  contri- 
bution from  the  other  shippers  and  the  owners  of  the  ship.3 
The  assured  could  not  have  recovered  for  the  damage  to  the 
corn  as  a  particular  average,  this  being  one  of  the  memoran- 
dum articles. 

1349.  If  a  part  of  the  subject  insured,  as  cargo,  is  jetti- 
soned, the  assured  on  that  subject  cannot  recover  of  his  insur- 
ers what  he  would  be  liable  to  refund  to  them  himself  as  owner 
of  the  ship  or  freight. 

Where  the  assured  on  the  ship  was  owner  of  the  cargo,  and 

1  M'Bride    v.    Mar.    Ins.   Co.,    7  the  insurers ;  but  he  cites  Roccus,  n. 
Johns.  431.     See  also  Penny  v.  New  62,  Marquardus,  1.    2,  c.  13,  n.   60, 
York  Ins.  Co.,  3  Caines,  155.  and  Loccenius,  lib.  2,  c.  5,  n.  11,  to 

2  Lapsley  v.  Pleasants,  Pres.  of  U.  the  doctrine  that  claim  must  be  first 
S.  Ins.  Co.,  4  Binn.  502;  Marsh.  Ins.  made  upon  the  other  contributors. 
544,  546;  Emer.  torn.  1,  p.  659,  c.  3  Maggrath  v.  Church,   1  Caines, 
12,  s.  44,  who  cites  Poth.  Ins.  n.  52,  196. 

that  claim  may  be  first  made  against 
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there  was  a  general  average  loss,  for  cutting  away  masts  and 
rigging,  and  subsequently  a  total  loss  of  the  ship,  by  its  being 
disabled,  whereby  it  was  rendered  necessary  to  sell  it  at  a  port 
of  necessity,  it  was  held  that  the  underwriters  were  entitled  to 
deduct,  in  the  adjustment  of  the  total  loss,  the  amount  which 
the  assured  was  liable  to  contribute  towards  the  general  aver- 
age on  account  of  the  cargo.  But  if  the  cargo  had  belonged 
to  another  person,  they  could  not  have  made  such  a  deduction, 
or,  in  other  words,  he  would  not  have  been  obliged  first  to 
claim  contribution  from  the  cargo.1 

1350.  In  a   general    average   for    expenses  paid    by   the 
assured,  he   can   recover  of  his  underwriters    only  the  pro- 
portion belonging  to  the  subject  or  subjects  insured  to  con- 
tribute.'3' 

1351.  In  case  of  a  general  average  being  demandable,  espe- 
cially if  due  at  a  foreign  port  of  delivery,  as  it  often  is,  if  the 
contribution  from  other  parties  than  an  assured,  who  has  made 
advances,  or  whose  property  has  been  jettisoned,  is  lost  by  his 
neglect,  or  that  of  his  agents  impu table   to  him,   to  claim  it, 
there  can  hardly  be  a  doubt  that  he  thereby  so  far  forfeits  his 
right  to  indemnity  from  his  underwriters.3 

1352.  Where  the  subject-matter  liable  for  contribution  and 
reimbursement  of  advances,  or  expenses,  is  before  a  court  of 
admiralty  having  jurisdiction  to  decree  the  disposition  of  the 
same,   it  will  decree  the  adjustment  and  satisfaction  of  the 
respective  claims  upon  it. 

In  case  of  the  proceeds  of  the  sale  of  ship,  cargo,  and  freight 
having  been  paid  into  court,  subject  to  its  jurisdiction  to  de- 
cree the  disposition  of  the  same,  Mr.  Justice  Story  decreed 
reimbursement  to  a  shipper  for  a  forced  sale  which  had  been 
made  of  his  goods,  to  raise  funds  for  the  benefit  of  the  parties 
interested,  notwithstanding  that  he  had  a  remedy  against  the 
other  parties  personally.  The  court  remarked,  that  the  claim 


1  Potter  v.  Providence  Wash.  Ins.     412  ;  and  see  Williams  v.  Lond.  Ass. 
Co.,  4  Mason,  298.  Co.,  1  M.  &  S.  318. 

2  Jumel  v.  Mar.  Ins.  Co. ,7  Johns.        3  See  1  Magens,  p.  76,  s.  63. 
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was  analogous  to  that  of  a  shipper  whose  goods  had  been  jet- 
tisoned.1 


SECTION  VIII.       AMOUNT    OF    THE    CONTRIBUTION. 

1353.  Underwriters  are  liable  to  make  indemnity  by  pay- 
ment of  either  a  particular  or  general  average,  or  total  loss,  only 
in  case  of  its  being  caused  by  the  perils  insured  against.     The 
constituent  parts  of  a  general  average  have  already  been  enu- 
merated.2 

1354.  In  case  of  a  sacrifice  of  a  part  of  the  ship  or  cargo, 
for  the  general  safety,  if  the  property  escapes  the  impending 
peril  and  is  saved,   a  contribution  is  to  be  made  by  what  is 
finally  saved  of  the  ship,  cargo,  and  freight.3     But  if  the  goods 
thrown  overboard,  or  put  into  boats,  for  the  general  safety,  are 
saved,  and  the  ship  and  rest  of  the  cargo  are  lost,  no  contribu- 
tion is  to  be  made.4     If,  however,  the  ship  escapes  the  peril 
on  account  of  which  a  jettison  is  made,   and  is  afterwards 
wrecked,  still,  whatever  is  saved  from  the  wreck  must  con- 
tribute for  the  jettison.5 

1355.  A  distinction  is  to  be  observed  between  a  jettison  and 
expenses  incurred  for  the  general  concern.     Contribution  for 
jettison  is  made  only  in  case  something  is  finally  saved  ;  but 
actual  expenditures  in  making  a  port  to  refit,  or  claiming  cap- 
tured property,  or  in  repairing  damages  done  to  the  ship  for 
the  general  safety,  are  to  be  contributed  for  in  general  average, 
though  both  the  ship   and  cargo   are  subsequently  lost,  and 
nothing  of  either  finally  comes  to  the  use  of  the  owner.6     No 
reason  can  be  given  why  such  expenditures  should  be  borne 
by  one  party  rather  than  another.     An  exception  is,  however, 

1  The   Ship  Packet,  Barker  Mas-        4  Dig.  14.  2,  1.  4  &  5  ;  Q.  Weyts. 
ter,  3  Mason's  R.  255.  s.  19. 

2  Supra,  sect.  4.  5  Dig.  14.  2.  4  ;  Code  de  Com.  1. 

3  Val.  torn.  2,  pp.  181,  191  ;  Emer.  2,  t.  12,  Du  Jet.  a.  235  ;  Q.  Weyts. 
torn.  1,  p.  216;  Code  de  Com.  1.    2,  s.  20. 

tit.    12,    Du    Jet.    a.    228,   233 ;     1        6  Supra,  sect.  3. 
Mag.  57. 
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made  in  practice  to  this  rule.  If  the  funds  to  meet  the  ex- 
penditures are  raised  by  hypothecation,  upon  the  security 
merely  of  the  ship,  or  cargo,  or  both,  nothing  is  considered  to 
be  due  to  the  party  whose  property  is  hypothecated  to  raise 
the  funds,  unless  the  property  arrives  under  such  circumstan- 
ces that  the  bond  may  be  enforced. 

1356.  In  case  of  funds  to  meet  expenditures  being  raised 
merely  by  hypothecation,  the  claim  for  contribution  for  the  ex- 
penditures becomes  subject  to  the  same  conditions  as  a  claim 
for  contribution  for  jettison  ;  it  depends  upon  the  property  being 
finally  saved. 

One  reason  for  this  practice  is,  that  the  party  whose  proper- 
ty has  been  hypothecated  has  lost  nothing,  since  the  bond  of 
hypothecation  has  not  been  enforced.  Another  reason  is,  that 
the  lender,  in  consideration  of  the  marine  interest,  takes  the 
risk  of  the  arrival  of  the  property  to  the  amount  lent,  for  which 
all  the  parties  concerned  engage  to  pay  him  a  premium,  in  case 
of  the  arrival  of  the  property,  since,  in  that  case,  they  must 
contribute  the  amount  of  the  marine  interest.  But,  upon  these 
reasons,  if  a  part  of  the  ship  or  goods  hypothecated  is  finally- 
saved,  and  goes  in  part  satisfaction  of  the  bond,  the  owner  of 
what  is  saved  would  be  entitled  to  contribution  for  the  amount 
saved,  and  thus  appropriated  towards  the  discharge  of  the  bond. 

1357.  In  regard  to  disbursements  which  come  inio  general 
average,  the  amount  expended  is,  of  course,  the  amount  to  be 
contributed. 

The  sacrifice  for  raising  funds  is  apart  of  the  average; 
as  in  case  of  the  master's  drawing  bills  at  a  discount,  or  selling 
goods  at  less  than  their  market  price  at  the  port  of  destination. 

If  it  is  necessary  to  hypothecate  the  ship,  or  cargo,  to  raise 
funds,  the  marine  interest  is  included  in  the  contribution  ;  but 
this  charge  is  not  allowed  if  there  are  any  other  means  of  rais- 
ing funds.1 

Sir  William  Scott  says :  "  The  first  and  most  obvious  fund 

1  Jumel  v.  Mar.  Ins.  Co.,  7  Johns,  the  master    can    only  give   his   own 

412.     Same  in  Eng.  1  Holt  onShipp.  responsibility    or  hypothecation   (Be- 

405,  cited  Benecke,  247.    In  France,  necke,  247),  or  sell  goods  (ib.). 

11* 
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for  raising  the  money  is  the  hypothecation  of  the  ship.  The 
master  not  being  able  to  raise  money  on  that  alone,  what  is  he 
to  do  ?  I  conceive,  one  of  two  things,  — to  sell  a  part  of  the 
cargo  for  the  purpose  of  applying  the  proceeds  to  the  prosecu- 
tion of  the  voyage,  or  to  hypothecate  the  whole  for  the  same 
purpose."  1 

The  same  necessity  which  authorizes  the  master  to  hypoth- 
ecate imposes  upon  the  parties  concerned  the  obligation  of 
paying  the  marine  interest.2 

1358.  It  may  happen,  where  the  several  interests,  or  more 
interests  than  one,  are  hypothecated  for  general  expenses,  one 
party  may  be  compelled  to  pay  more  than  his  just  proportion  ; 
in  which  case  he  undoubtedly  has  a  claim  against  the  others 
for  reimbursement.3 

1359.  The  expense  of  raising  money  abroad  for  the  pur- 
poses of  general  average  depends  partly  upon  the  rate  of  ex- 
change. 

In  regard  to  this,  Mr.  Justice  Story  says,  the  assured,  and 
for  the  same  reason  the  party  who  raises  money  to  be  applied 
to  purposes  of  general  average,  "  ought  to  be  paid  exactly 
what  they  have  been  charged,  and  no  more,  and  any  nominal 
value  or  current  estimate  different  from  the  real  value  ousrht 

^j 

not  to  be  charged  upon  the  underwriters." 4  The  rules  on 
ihis  subject  are  the  same  in  general  and  particular  average, 
and  are  more  fully  stated  under  the  latter. 

1360.  Where  a  party  advances    money  for  expenses  that 
are  general  average,  there  is  no  doubt  that,  so  far  as  he  him- 
self pays  interest  for  money  advanced  by  him,  he  is  entitled  to 
brin %  it  into  the  average.     But  in  irhat  cases  a  party  advan- 
cing money  for  purposes  of  general  average,  for  which  he  does 
not  pay  interest,  can  charge  interest,  is  not  clearly  settled. 

In  a  Pennsylvania  case  interest  on  the  advances  of  one  party 
for  the  general  benefit  was  allowed  in  general  average.5  It  is 

1  The  Gratitudine,  3  Rob.  240.  4  Humphreys  et  al  v.  Union  Ins. 

2  See  Reade  v.  Com.  Ins.  Co.,  3     Co.,  3  Mason,  429. 

Johns.  352.  5  Sims    v.    Willing,   8    Serg.    & 

3  Benecke,  Lond.  ed.  1824,  p.  281;    Rawle,  103. 
Benecke  &  Stevens  by  Phil.  199. 
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the  usual  mode  of  adjustment  in  Philadelphia  to  allow  interest 
on  advances  of  money  for  purposes  of  general  average.  There 
does  not  seem  to  be  any  reason  for  exempting  this  case  from, 
the  general  rules  for  payment  of  interest  according  to  the  law 
of  merchants. 

The  laws  of  Oleron  provide  that,  "  if  a  merchant  freights 
and  loads  a  ship,  and  despatches  her  upon  a  voyage,  and  that 
ship  enters  a  port,  and  is  delayed  there  until  her  moneys  are 
spent,  the  master  may  well  take  and  sell  a  part  of  the  freight- 
er's wine  or  merchandise.  And  when  the  said  ship  comes  to 
her  place  of  discharge,  the  wines  which  the  master  took  ought 
to  be  paid  for  at  the  same  price  for  which  the  other  wines  are 
sold."  1 

1361.  If  the  master  cannot  otherwise  raise  the  funds  requi- 
site for  the  emergency  arising  on  casualties,  on  his  own  credit 
or  that  of  his  owner,  or  by  the  sale  of  the  goods  of  his  own- 
er, at  a  rate  making  the  sale  reasonable  and  justifiable,  or  by 
pledge  or  hypothecation  of  the  ship  only,  or  that  and  the 
owner's  goods,  or  the  ship  and  whole  cargo,  upon  such  terms 
as  may  be  deemed  reasonable  and  justifiable  under  the  circum- 
stances, he  may  resort  to  a  sale  of  suck  part  of  the  cargo  be- 
longing to  other  shippers  as  can  be  sold  to  best  advantage,  or 
with  least  sacrifice,  to  a  sufficient  amount  to  answer  the  neces- 
sities of  the  emergency. 

In  respect  to  selling  a  part  of  the  cargo  for  the  purpose  of 
applying  the  proceeds  to  the  prosecution  of  the  voyage,  Sir 
William  Scott  (Lord  Stowell)  says:  "The  books  overflow 
with  authorities.  They  all  admit  that  he  may  sell  a  part ; 
some  ancient  regulations  have  attempted  to  define  what  part. 
The  general  laws  do  not  define  what  aliquot  part ;  and  in- 
deed it  is  not  consistent  with  good  sense  to  fix  a  limitation  to 
measure  a  state  of  things  which  is  to  arise  only  from  necessity. 
The  power  of  selling  cannot  extend  to  the  whole,  because  it 
can  never  be  for  the  benefit  of  the  cargo  that  the  whole  should 
be  sold."2 

1  Art.  22.     See  also  Laws  Wisb.,  a.  35,  68,  69  ;  Cons,  del  Mare,  c.  106  ; 
Ord.  d'Anvers,  a.  19  ;  Code  de  Com.  1.  1,  t.  3,  Du  Jet.  a.  109. 

2  The  Gratitudine,  3  Rob.  240. 
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But  there  may  be  instances  where  it  is  for  the  interest 
of  all  concerned,  the  owner  of  the  cargo  as  well  as  the 
owner  of  the  ship  and  freight,  that  the  whole  cargo  should  be 
jettisoned,1  as  it  is  for  the  general  interest  in  other  cases,  that 
the  whole  ship  and  freight  should  be  sacrificed.  It  is  precise- 
ly as  if  all  the  interests  belonged  to  the  same  proprietor,  and 
he  should  sacrifice  one  to  save  one  or  more  of  the  others. 

The  authority  of  the  master  to  sell  a  part  of  the  cargo  im- 
plies an  obligation  on  the  part  of  those  interested,  and  on 
whose  account  the  sale  becomes  necessary,  to  pay  for  the 
goods  at  the  price  at  which  they  would  have  been  sold  at  the 
port  of  discharge.  The  expense  of  raising  funds  in  this  case, 
as  in  other  modes  of  raising  them,  falls  upon  the  parties  liable 
to  make  reimbursement,  as  far  as  the  funds  are  raised  on  their 
account ;  and  it  most  frequently  happens  that  reimbursement 
is  to  be  made  for  goods  at  a  higher  price  than  that  for  which 
they  are  sold  at  the  intermediate  port. 

But  the  parties,  though  liable  to  make  reimbursement  of 
moneys  raised  for  their  benefit,  are  not  jointly  liable  or  mutu- 
ally sureties  for  each  other,  each  one  being  severally  liable  for 
his  proportion  only.2 

1362.  If,  as  in  case  of  jettison,  the  claim  of  the  party  en- 
titled to  reimbursement  is  only  on  the  ship  and  freight  and 
goods,  or  either,  and  not  an  absolute  personal  demand,  his 
security  being  a  lien  on  the  contributory  interests,  then  he  has 
an  insurable  interest  in  such  property  to  the  amount  of  his 
claim ;  but  if  it  is  an  absolute  debt,  as  in  case  of  money  ad- 
vanced merely  on  personal  responsibility,  he  then  has  an  in- 
surable interest  only  against  the  risk  of  the  insolvency  of  the 
other  parties.  The  question  then  arises,  whether,  in  either 
case,  he  can  insure  against  the  risks,  whatever  they  may  be, 
and  charge  the  premium  in  the  adjustment  of  the  average? 

If  his  claim  is  contingent,  depending  on  the  eventual  safety 
of  a  part  of  the  property  which  is  liable  to  reimburse  him  for 
his  sacrifice,  as  in  case  of  jettison,  he  evidently  cannot  charge 
the  other  parties  with  the  premium  paid  by  him  for  diminish- 

1  Tudor  v.  Macomber,  14  Pick.  34. 

2  See  Benecke,  Lond.  ed.  1824  ;  Benecke  &  Stev.  by  Phil,  p.  270,  n.  (a). 
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ing  or  providing  against  such  contingency,  and  rendering  the 
repayment  more  certain  by  such  insurance. 

Mr.  Benecke  1  is  of  opinion,  that  he  may  include  such  pre- 
mium for  insuring  money  advanced  by  him,  in  case  of  his 
actually  making  such  insurance.  But  it  does  not  appear  from 
any  decided  case  that  he  can  include  such  premium,  and  from 
analogy  to  the  ordinary  case  of  debtor  and  creditor,  in  which 
the  debtor  is  not  liable  to  reimburse  the  premium  paid  by  the 
creditor  to  insure  the  debtor's  life,  or  the  property  mortgaged 
as  collateral  security  for  the  debt,  without  some  special  agree- 
ment to  this  effect,  the  better  doctrine  seems  to  be,  that 

A  party  to  a  general  average  ivhose  claim  is  absolute,  as  in 
this  case,  cannot  include  the  premium  as  a  subject  of  contribu- 
tion by  the  other  parties  interested. 

1363.  Goods  sold  by  the  master  at  an  intermediate  port  to 
raise  funds  to  pay  for  the  repairs  of  the  ship,  must  be  paid  for 
at  their  net  value  at  the  port  of  destination  or  delivery,  deduct- 
ing freight,  duty,  and  all  other  charges  to  which  they  would 
be  subject.2     But  this  rule  of  estimating  the  value  is  predicated 
upon  the  supposed  arrival  of  the  ship,  or  upon  the  supposition 
that  the  goods  would  have  arrived  at  that  port  if  they  had  not 
been  sold.     If  the  ship  and  rest  of  the  cargo  are  subsequently 
lost  (since,  according  to  a  decision  in  England,3  the  underwrit- 
ers on  the  goods  are  not  liable  to  the  owner  for  their  value, 
for  which,  indeed,  there  seems  to  be  a  good  reason,  as  they 
are  not  lost  by  perils  of  the  seas),  the   owner  of  the   goods 
ought  to  be  entitled  to  recover  their  value,  either  at  the  port 
of  departure  or  place  of  sale. 

1364.  It  sometimes  happens  that  goods  sold  in  a  port  of 
necessity  to  pay  expenses   bring  a  higher  price   than   they 
would  have  sold  for  at  the  port  of  destination.     This  raises 
the  question  whether  the  owner  of  the  goods  is  to  be  paid  the 
price  at  which  they   were  actually  sold,  or  that  which  they 
would  have  brought  at  the  port  of  destination.     Mr.  Benecke  4 

1  Lond.  ed.  1824,  p.  283  ;  Benecke  3  Powell    v.    Gudgeon,  5  M.  &  S. 
&  Stevens  by  Phil.  202.  431. 

2  Depau  v.  Ocean  Ins.  Co.,  5  Cow-  4  Lond.  ed.  1824,  p.  274  ;  Benecke 
en,  63.  &  Stevens  by  Phil.  193. 
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says :  "  It  is  reasonable  that  those  who  bear  the  loss  in  one 
case  should  receive  the  benefit  in  the  other."  A  reason  some- 
times given  why  the  party  or  parties  answerable  for  the  value 
of  the  goods  sold  in  such  case,  whether  the  occasion  be  that 
of  general  or  particular  average,  or  both,  should  account  for 
them  at  the  same  value,  namely,  that  at  the  port  of  destina- 
tion, whether  they  are  sold  higher  or  lower  than  that  rate  at 
the  intermediate  port,  is,  that  in  some  ports  goods,  of  which 
the  importation  is  otherwise  prohibited,  are  permitted  to  be 
sold  for  the  purpose  of  repairing  ships  that  put  into  port  in  dis- 
tress, and  sell  for  a  higher  price  in  consequence  of  such  pro- 
hibition. In  a  case,  however,  before  the  King's  Bench,  in 
England,  in  which  the  arbitrators  had  allowed  the  owners  of 
the  goods  the  whole  value  at  which  they  were  sold,  though 
higher  than  the  price  they  would  have  brought  at  the  port  of 
destination,  Lord  Chief  Justice  Abbott,  since  Lord  Tenterden, 
said :  "  I  cannot  say  that  their  decision  was  wrong ;  for,  by 
holding  that  the  owner  of  the  ship  may  lose,  but  that  he  never 
can  gain,  by  such  a  sale  as  this,  we  shall  furnish  the  strongest 
possible  inducement  to  him  to  take  care  that  all  the  goods  are 
conveyed  to  their  port  of  destination."  Mr.  Justice  Holroyd 
said  :  "  There  is  strong  ground  for  contending  that  the  owner 
of  the  goods  should  receive  compensation  for  the  goods  sold, 
according  to  their  highest  value.  The  ship-owner,  in  the 
event  that  has  happened,  ought  not  to  be  allowed  to  make 
any  profit  by  such  sale."  1  That  is,  the  sale  of  goods  in  such 
case  being  a  forced  loan,  the  borrowers  shall  pay  at  least  as 
much  as  they  borrow,  having  no  right  to  say  to  the  involun- 
tary lender,  that,  had  they  not  taken  his  property,  he  would 
himself  have  made  much  less  of  it.  There  certainly  seem  to 
be  very  strong  reasons  in  favor  of  the  opinion  of  the  Court  of 
King's  Bench  in  opposition  to  the  doctrine  of  Mr.  Benecke.2 

1365.  A  vessel  loaded  with  ice  shipped  at  Boston  for 
Charleston,  while  on  the  voyage  met  with  a  disaster  on  the 
south  side  of  Cape  Cod,  near  to  Chatham,  when  she  had  per- 

1  Richardson  v.  Nourse,  3  B.  &  A.         2  See  for  remarks  on  this  subject 
237.  Phillips's  Benecke  &  Stevens,  72,  n. 
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formed  about  one  eighth  part  of  her  voyage.  In  consequence 
of  the  disaster,  it  became  necessary  to  throw  the  cargo  of  ice 
overboard,  and  the  voyage  was  broken  up  ;  and  the  question 
arose  as  to  the  value  at  which  it  should  be  contributed  for  in 
general  average,  whether  at  the  value  in  Boston,  which  was 
the  expense  of  cutting,  storing,  and  transporting  to  the  vessel 
and  shipping,  or  at  the  port  of  distress,  where  it  could  not  have 
been  sold,  and  was  in  fact  of  little  or  no  value,  or  at  Charles- 
ton, where,  if  it  had  arrived  safely,  it  would  have  been  of 
much  greater  value.  Mr.  Justice  Putnam,  giving  the  opinion 
of  the  court,  said,  the  value  at  which  this  cargo  must  be  con- 
tributed for  was  certainly  that  at  the  port  of  loading  or  of  des- 
tination, "and  not  according  to  the  price  at  the  port  of  distress, 
where  it  could  not  be  sold,  and  was  not  probably  of  any  value 
at  all.  Where,  as  in  the  case  at  the  bar,  the  voyage  is  broken 
up  near  the  port  of  departure,  and  the  vessel  has  not  adopted  an 
intermediate  port  of  destination,  but  has  returned  home,  and 
the  freight  has  not  been  saved  by  the  jettison,  the  contribu- 
tion to  the  general  average  should  be,  between  the  ship  and 
cargo,  upon  the  assumed  value  of  the  cargo  at  the  port  of  de- 
parture" 1 

1366.  If  goods  thrown  overboard  are  of  a  kind  subject  to 
leakage  or  breakage,  no  doubt,  in  estimating  their  value  on 
the  supposition  of  their  arrival  at  the  port  of  destination,  the 
ordinary  leakage  or  breakage  on  such  goods  is  to  be  deducted. 
So  if  the  cargo  of  ice  jettisoned  as  above  mentioned  had  been 
contributed  for  at  its  market  value  at  the  port  of  destination,  it 
would  doubtless  have  been  subject  to  deduction  for  ordinary 
waste  on  the  voyage. 

1367.  In  case  of  damage  to  the  rest  of  the  cargo  after  a  jet- 
tison, the  question  arises,  whether  it  is  to  be  presumed  that  the 
goods  thrown  overboard  for  the  general  benefit  would  have  ar- 
rived at  the  port  of  destination  in  a  damaged  state,  and,  if  they 
would  probably  have  so  arrived,  whether  they  are  to  be  con- 
tributed for  at  their  value  supposing  them  to  have  been  so 

1  Tudor  v.  Macomber,  14  Pick.  34. 
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damaged,  or  at  their  value  if  they  had  arrived  in  the  same 
state  as  to  soundness  that  they  were  in  when  thrown  over- 
board. Mr.  Benecke :  thinks,  in  this  case,  they  should  be 
contributed  for  at  their  value,  supposing  them  to  be  damaged. 
If  it  is  apparent  that  the  goods  would  necessarily  have  been 
damaged  had  they  remained  on  board,  it  would  certainly  be 
in  accordance  with  the  general  principle  of  average  contribu- 
tions, that  they  should  be  contributed  for  only  at  the  value  at 
which  they  would  have  come  into  the  hands  of  the  shipper  on 
arrival.  But  it  will  be  readily  imagined,  that  in  very  many 
cases  it  would  not  very  satisfactorily  appear  whether  they 
would  have  been  damaged  had  they  remained  on  board,  and 
if  there  is  any  doubt,  the  construction  ought,  unquestionably, 
to  be  in  favor  of  the  owner  of  the  goods.  The  rule  is  evident- 
ly one  of  some  difficulty  in  application.  The  case  of  Powell 
v.  Gudgeon 2  is  in  some  measure  analogous  to  the  one  sup- 
posed, though  not  precisely  parallel.  There  the  master  sold  a 
part  of  the  cargo  to  pay  the  expense  of  repairs,  and  afterwards 
the  ship  and  remaining  part  of  the  cargo  were  captured.  It 
was  an  action  by  the  shipper  against  his  underwriters,  but,  in 
giving  an  opinion  against  his  claim  under  the  policy,  the  court 
say  that  his  remedy  is  against  the  ship-owner.  That  is  to  say, 
the  capture  of  the  rest  of  the  cargo  does  not  exonerate  the 
ship-owner  from  his  liability  to  pay  for  the  goods  sold  by  him 
to  defray  the  expense  of  repairs.  That  is,  the  goods  are  to  be 
paid  for  without  taking  into  consideration  what  might  have 
happened  to  them  had  they  remained  on  board.  The  diffi- 
culty in  conjecturing  what  might  have  happened  to  the  partic- 
ular goods  jettisoned,  had  they  remained  on  board,  affords  a 
very  strong  objection,  in  many  cases,  to  the  rule  laid  down  by 
Mr.  Benecke.3 

1368.  As  far  as  the  loss  of  freight  is  to  be  made  good  by 
general  average,  the  amount  lost  determines  that  of  contribu- 
tion. The  freight  lost  is  contributed  for  at  its  gross  amount ; 

1  Lond.   ed.    1824,   p.   290 ;  Phil-        3  See    remarks    on     this    subject, 
lips's  Benecke  &  Stevens,  233.  Phillips's  Benecke  &  Stevens,  231,  n. 

2  5M.  &  S.  431. 
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but  only  two  thirds,  or  some  other  proportion  of  the  freight 
saved,  which  is  considered  to  be  equivalent  to  net  freight,  con- 
tributes. 

The  statement  of  the  average  is  so  made  as  to  include  this 
loss.1 

1369.  If  the  subject  of  contribution  is  damage  to  the  ship, 
the  amount  of  the  damage  is  determined,  as  in  case  of  particu- 
lar average,  by  that  of  the  repairs,  deducting  a  third  new  for 
old,  where  the  repairs  are  actually  made  ;  and  where  no  repairs 
are  made,  the  damage  is  a  subject  of  estimate. 

Where  the  value  of  the  ship  is  to  be  contributed,  in  case  of 
its  loss  by  voluntary  stranding,  the  measure  of  the  loss  is  not 
the  value  at  the  commencement  of  the  risk,  as  in  case  of  a 
total  loss  under  a  policy  upon  the  ship,  but  the  value  at  the 
time  when  the  ship  is  run  aground.  The  value  of  the  ship  at 
this  or  that  particular  place  is  not  the  measure,  as  it  is  in  re- 
gard to  goods ;  but  the  inquiry  is,  what  it  would  have  been 
worth  to  the  owner  at  the  time  of  its  being  run  aground,  if  he 
could  have  had  it  in  security,  and  free  from  any  impending 
peril. 

The  rule  adopted  in  one  case,  in  Pennsylvania,  was  the 
value  of  the  ship  at  the  commencement  of  the  voyage,  deduct- 
ing one  fifth  for  diminution  of  value,  by  wear  and  tear,  and 
decay ; 2  this  being  the  value  at  which  the  ship  would  have 
contributed,  had  it  been  saved,  and  had  a  general  average  been 
made  on  some  other  account.  In  conformity  to  a  decision  in 
New  York,3  it  was  held  that  it  should  be  contributed  for  at 
the  same  value.  The  reason  of  adopting  this  rule  was  the 
supposed  necessity  of  some  general  rule  on  the  subject,  but  it 
is  a  very  great  objection  to  it  that  it  would  operate  very  un- 
equally, since  the  diminution  of  value  would  be  much  greater, 
as  the  risk  had  been  of  longer  continuance.  The  necessity  of 
a  general  rale  does  not  seem  to  be  so  great  as  to  require  the 
adoption  of  one  that  would  operate  so  unequally. 

1  1  Mag.  285,  Cas.  xxiii.,  No.  N.        3  Leavenworth    v.     Delafiold,      1 

2  Gray  v.  Wain,  2  Serg.  &  Rawle,     Caines,  573. 
229. 

VOL.  II.  12 
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1370.  If  goods  thrown  overboard  for  the  general  safety  are 
recovered  by  the  owner  before  a  contribution  in  general  aver- 
age is  made,  the  amount  of  the  damage  to  the  goods  by  the 
jettison   and  the    expense   of  recovering    them  is  to  be  con- 
tributed for ;  and  not  their  entire  value.1 

1371.  Where  the  whole  value   of  the  goods  is  to  be  con- 
tributed, a  distinction  has  been  made  in  some  codes,  and  by 
some  writers,  between  a  case  of  jettison  before,  and  one  after, 
half  of  the  voyage  is  performed  ;  making  the  invoice  price  the 
amount  to  be  contributed  in  the  former  case,  and  the  price  at 
the  port  of  delivery,  in  the  latter.2     But  no  such  general  dis- 
tinction is  made  in  England  or  the  United  States  ;  the  price 
of  the   goods  contributed  for  is  their  value  at  the  time  and 
place  in  reference  to  which  the  other  goods  contribute ;  that 
is,  goods  contribute,  and  are  contributed  for,  in  general  aver- 
age, at  the  same  rate.     This  rate  will  be  subsequently  con- 
sidered. 

1372.  A  question  may  be  made,  whether,  if  valuable  goods 
are  jettisoned,  where  the  master  is  not  known  or  presumed  to 
have  notice  of  their  value,  the  shipper  is  entitled  to  claim  con- 
tribution for  their  full  value? 

The  laws  of  Wisbuy  provided,  that  if  jettison  was  made  of 
a  box  containing  gold,  precious  stones,  or  other  very  valuable 
commodities,  and  the  master  had  no  reason  to  suppose  that 
such  articles  were  contained  in  the  box,  contribution  should 
be  made  only  for  the  value  of  the  box.3  A' similar  doctrine  is 
stated  by  some  of  the  old  writers,  who  think  that  only  the 
value  of  the  goods  which  the  master  might  reasonably  sup- 
pose to  be  contained  in  the  box  should  be  contributed  for.4 
This  question  does  not  appear  to  have  come  under  considera- 
tion in  England  or  the  United  States. 

1  Beawes,  tit.  Salvage,  &c. ;  2  Val.  4  Q.   Weyts.  s.  33;  Casar.    Disc. 
212;   1  Magens,  p.  56,  s.  53.  46,  n.  49;    Les   Us   et   Cout.  de  la 

2  Q.  Weyts.  des  Av.  s.  12 ;  Casar.  Mer,  22  ;  Jug.  Oler.  a.  8,  n.  22  ;  Val. 
Disc.  46,  n.  47  ;  Les  Us  et  Cout.  de  torn.  2,  p.  202,  tit.  Du  Jet.  a.   12; 
la  Mer,  p.  21,  n.  14.  Code  de  Com.  1.  2,  tit.  Du  Jet.  a. 

3  Art.  43.  231. 
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The  equitable  rule  seems  to  be,  that, 

If,  under  the  circumstances,  it  is  not  a  fault  or  negligence 

imputable  to  the  shipper  to  have  omitted  giving  the  master 

notice  of  the  contents  of  a  box,  the  contribution  should  be  for 

their  value,  otherwise  for  the  value  that  might  be  reasonably 

presumed. 


SECTION    IX.       IN    REFERENCE    TO    WHAT    TIME    THE    CONTRIBU- 
TORY   VALUE    IS    ESTIMATED. 

1373.  The  amount  of  a  contribution  is  assessed  upon  the 
different  parties,  in  proportion  as  they  are  benefited  by  the  sac- 
rifice, or  interested  in  the  expenses  contributed  for  ;  that  is,  in 
the  proportion  of  the  value  of  their  several  interests.1 

1374.  Accordingly,  in  case  of  expenditures,  which  are  abso- 
lutely reimbursable,  the  value,  at  the  time  of  incurring  them, 
ought  to  contribute;  this  being  the  proportion  in  which  the 
several  parties  are  interested. 

"It  is  most  reasonable,"  says  Mr.  Justice  Sewall,  "to  esti- 
mate the  vessel  and  cargo  at  their  value  in  the  place,  and  at  the 
time,  when  and  where  the  expense  was  incurred,"  2  as  in  case 
of  port  charges  and  law  expenses  in  proceedings  on  capture.3 

A  vessel  having  been  detained  and  subjected  to  expenses  by 
capture,  Mr.  Justice  Jackson,  giving  the  opinion  of  the  court, 
said  :  "  As  contribution  is  claimed  as  a  recompense  for  ser- 
vices rendered,  and  not  a  compensation  for  property  voluntarily 
sacrificed,  the  party  who  performed  or  paid  for  these  services 
was  entitled  to  his  recompense,  although  the  ship  should  have 
been  afterwards  totally  lost  before  completing  her  voyage. 
The  contribution,  therefore,  must  be  adjusted  according  to  the 
value  saved,  or  retrieved,  at  the  time  when  the  expense  was 
incurred."4 

1375.  In  case  the  claim  for  contribution  is  contingent,  and 
depends  on  the  event  of  the  voyage,  the  value  on  which  the 

1  Dig.  de  Leg.  Rhod.  1.  2,  s.  2.  3  Spafford  v.  Dodge,  14  Mass.  R. 

2  Douglas  v.  Moody,  9  Mass.  Rep.     79. 

548.  4  s.  C. 
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different  interests  contribute  is  estimated  at  the  time  of  arrival 
at  the  port  of  destination  ;  or  other  port  of  delivery  where  the 
voyage  terminates  at  an  intermediate  port,  according  to  the 
state  of  the  market  there  at  that  time.1 

1376.  Accordingly,  if  parts  of  the  cargo  are  deliverable  at 
successive  ports,  and  jettisons  occur  on  successive  passages  be- 
tween  the  different  ports   of  delivery,   distinct   adjustments 
must  be  made,  since  the  value   of  the  contributory  interests 
changes,  and  they  must  contribute  on  their  value  at  the  suc- 
cessive stages  of  delivery. 

1377.  It  follows,  that,  where  the  average  is  occasioned  partly 
by  expenses,  and  partly  by  the  sacrifice  of  a  part  for  the  gen- 
eral safety,  the  apportionment  should  be  different  for  these  re- 
spective parts,  in  case  the  entire  ship  and  cargo  do  not  arrive 
at  a  port  of  discharge,  or  in  case  of  a  great  change  in  the  rela- 
tive value  of  the  different  interests  subsequently  to  the  time  of 
incurring  the  expenses.     In  such  case,  that  part  which  is  ab- 
solutely due  and  payable  at  the  time  of  incurring  the  expenses, 
and  independently  of  the  event  of  the  voyage,  should  be  con- 
tributed for  on  the  value  of  the  interest  at  the  time  of  the  ex- 
penditure, and  the  part  contingently  contributable  on  arrival 
at  the  port  of  delivery  should  be  contributed  for  according  to 
the  value  of  what  so  arrives. 

1378.  If  the  captain  defrays  the  expenses  of  putting  into 
a  port  of  necessity,  by  selling  a  part  of  the  cargo,  the  question 
occurs,  whether  the  average  shall  be  considered  to  be  due  at 
the  place  where  the  expenses  are  incurred,  or  at  the  port  of 
destination;  or  in  other  words,  whether,  if  the  ship  and  the 
rest  of  the  cargo  are  subsequently  lost,  the  owner  of  the  goods 
so  sold  shall  be  paid  their  value  ? 

According  to  the  laws  of  Wisbuy,  the  goods  were  to  be  paid 
for  in  such  case.2     There  is  no   question  of  this,  unless  the 

i  Dig.  de  Leg.   Rhod.  1.  2,  s.  4  ;  Dist.  Ct.  of  U.  S.  S.  Dist.  of  New 

1   Magens,  307,  Gas.  xxv.,  No.    O;  York  in  Adm.,  8  Law  Reporter,  361  ; 

Simonds  v.  White,  2  B.   &  C.  805  ;  S.  C.,  N.   York  Legal  Observer  for 

S.  C.,  8  D.  &  R.  375  ;  Mutual  Safe-  1845,  p.  260. 
ty  Ins.  Co.  v.  Cargo  of  Ship  George,        2  Art.  68. 
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ship  and  cargo  are  considered  in  effect  to  be  hypothecated  for 
the  value  of  these  goods,  and  the  right  of  the  owner  of  them 
to  be  paid  their  value  at  the  port  of  destination  is  considered 
to  be  equivalent  to  marine  interest.  But  the  rule  of  the  law 
of  Wisbuy  seems  to  be  preferable,  since  the  owner  of  the  goods 
so  sold  loses  the  claim  which  he  might  otherwise  have  against 
his  underwriters,  in  case  of  the  goods  being  lost  with  the  rest 
of  the  cargo  arid  the  ship.  But  in  case  of  the  subsequent 
loss  of  the  ship  and  cargo,  he  ought  to  be  paid  for  the  goods, 
only  at  their  value  in  the  intermediate  port  where  they  were 
sold. 


SECTION    X.       CONTRIBUTORY    VALUE    OF    THE    SHIP. 

1379.  Since  the  owner  of  the  vessel  is  constantly  incurring 
expenses  for  the  purpose  of  earning  freight,  he  is  benefited  by 
a  jettison  only  as  far  as  the  value  of  both  the  ship  and  freight, 
at  the  time  of  the  apportionment,  exceeds  the  amount  of  those 
expenditures.  Different  rules  have  been  adopted  for  deter- 
mining the  just  value  for  which  the  owners  of  the  vessel  ought 
to  contribute.  By  some  ordinances  and  codes,  the  master  has 
the  choice  of  contributing  on  the  full  value  of  the  freight  or 
of  the  vessel ; l  by  others,  he  must  contribute  for  half  of  the 
value  of  each ; 2  and  by  others,  the  ship  contributes  on  its 
entire  value  at  the  time  to  which  the  apportionment  relates.3 
And  this  is  the  more  convenient  and  just  rule,  since  the  ex- 
pense of  navigating  the  ship  ought  rather  to  be  considered  a 
charge  upon  the  freight,  and  ought  to  be  deducted  from  that 
interest  on  account  of  which  it  is  incurred. 

In  England  and  the  United  States  the  ship  contributes  on 
its  full  value  at  the  time  to  which  the  apportionment  relates. 
In  determining  this  value  in  adjusting  an  average  of  the  ex- 

1  LawsofOler.  a.  8;  Wish.  40.  237;    Konigsb.  c.  8,   a.  33,  2  Mag. 

2  Cons,    del    Mare,    c.    94  ;    Ord.  207  ;  Stockh.  tit.  Av.   a.  5,  2  Mag. 
Louis  XIV.  1.  3,  tit.  8,  Du  Jet.  a.  7  ,  280.     See  Q.  Weyt.  s.  24 ;  Stev.  P. 
Code  de  Com.  1.  2,  tit,  12,  a.  228.  I.  c.  1,  s.  2,  a.  2. 

y  Ord.  Hamb.  tit.  21,  a.  8,  2  Mag-ens, 

12* 
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penses  occasioned  by  capture,  the  court  in  New  York  deducted 
one  fifth  from  the  value  at  the  commencement  of  the  voyage,1 
and  the  same  rule  has  been  adopted  in  Pennsylvania.2  But 
no  such  rule  has  been  adopted  in  Massachusetts,3  and  the  ex- 
pediency of  any  such  rule  is  very  questionable,  since  it  is 
arbitrary,  and  must  necessarily  be  very  unequal  in  its  opera- 
tion. It  seems  that  this  rule  is  not  applied  in  New  York  in 
cases  where  the  true  value  can  be  ascertained.  In  a  case  of 
the  actual  sale  of  the  ship,  the  contributory  interest  was  held 
to  be  the  amount  for  which  it  was  sold.4 

The  value  of  the  ship,  as  a  contributory  interest,  ought  not, 
however,  as  Mr.  Stevens  justly  says,5  to  be  determined  in  all 
cases  by  the  price  for  which  it  might  be  sold  at  the  place 
where  it  happens  to  be  at  the  time  when  the  contribution 
becomes  due  ;  since  it  might,  according  to  the  demand  for 
shipping  there,  and  according  to  the  place  where  it  was  built, 
bear  a  very  low  or  very  high  price.  These  are  adventitious 
circumstances,  which  ought  not  to  affect  the  adjustment  of 
the  loss. 

This  rule  excludes  from  the  amount  to  be  contributed  for, 
the  diminution  of  the  value  of  the  ship  by  extraordinary  sea- 
damage,  and  other  casualties,  which  constitute  objects  of  in- 
demnity under  a  policy  of  the  usual  form  upon  the  ship,  and 
there  is  no  question  as  to  the  propriety  of  making  this  deduc- 
tion ; 6  since  the  ship,  to  the  extent  of  such  damage,  does  not 
arrive  safe ;  or,  a  part  of  the  ship  to  this  amount  is  not  finally 
saved  ;  and  contribution  is  made  only  by  what  is  finally 
saved. 

1380.  If,  however,  a  sacrifice  of  a  mast,  sail,  or  any  other 
part  of  the  ship,  is  contributed  for,  the  value  at  which  it  is  con- 
tributed for  is  to  be  included  in  estimating  that  of  the  ship. 

1381.  The  part  of  the  ship's  value  saved  by  the  first  jetti- 

1  Leavenworth     v.     Delafield,      1  548  ;  Spafford  v.  Dodge,  14  Mass.  R. 
Caines,  573.  66. 

2  Gray  v.  Wain,  2  Serg.  &  Rawle,         4  Bell  v.  Smith,  2  Johns.  98. 
229.  5  Stev.  P.  I.  c.  1,  s.  2,  a.  2. 

3  Douglas  v.  Moody,  9  Mass.  Rep.         *yUt  supra. 
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sow,  or  other  occasion  of  average,  is  the  remainder,  after  de- 
ducting the  contribution  to  be  made  for  subsequent  general 
average  losses. 

The  rule  is  general,  and  applies  to  all  interests  and  all  losses, 
in  determining  the  amount  of  ship,  freight,  or  cargo  that  must 
contribute  to  any  gross  average,  which  depends  upon  the 
final  safety  of  the  property,  that  the  subsequent  general  and 
particular  averages  on  the  interest  are  to  be  deducted,  since 
they  are  either  so  much  abstracted  from  the  subject,  and  so 
not  finally  saved,  or  they  are  so  much  paid,  and  constitute  a 
part  of  the  expenses  of  saving  the  property. 

Upon  the  same  principle,  if  the  ship  survives  the  peril  on 
account  of  which  a  jettison  is  made,  and  is  afterwards 
wrecked,  but  a  part  of  its  materials  are  saved ;  only  the  value 
of  what  is  saved,  after  deducting  the  expenses  of  salvage,  con- 
tributes for  the  jettison.1 

1382.  The  Roman  law  excepted  from  contribution  the  pro- 
visions and  articles  intended  to  be  consumed  on  board.2     But 
articles  of  this  kind  remaining  on  board  at  the  time  of  the  ap- 
portionment^ which  were  on  board  at  the  time  of  incurring  the 
loss,  constitute  apart  of  the  value  of  the  ship  saved,  and  so 
ought  to  contribute.     Stores  and  provisions  consumed  before 
the  loss  was  incurred  plainly  do  not  form  any  part  of  the  con- 
tributory interest. 

1383.  The  stores  and  provisions  consumed,  and  the  amount 
of  damage  to  the  ship  by  wear  and  tear,  and  of  deterioration 
by  decay,  between  the  time  of  the  jettison  and  that  of  the  ad- 
justment, ought  to  contribute  only  so  far  as  they  may  be  con- 
sidered  to  be  jinally  saved,   and    their  being   so   considered 
depends  upon  the  vessel's  earning  freight.     If  freight  is  event- 
ually earned,  the  part  abstracted  from  the  value  of  the  vessel, 
in  the  course  of  navigation,  is  saved,  and  comes  to  the  use  of 
the  owner  in  the  form  of  freight.     This  part  of  the  value  of 
the  vessel  ought,  therefore,  to  be  had  in  consideration,  in  fix- 

1  Dodge  v.  Un.  Ins.  Co.,  17  Mass,     and  see   Code  de  Com.  1.  2,  tit.  12, 
Rep.  471.  Du  Jet.  a.  230. 

2  Dig.  de  Leg.  Rhod.  1.  2,  s.  2  ; 
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ing  the  amount  upon  which  the  ship  and  freight  are  to  con- 
tribute. 

These  elements  in  calculating  the  value  of  the  ship  and 
freight  are  not  usually  estimated  specifically  in  making  adjust- 
ments, but  are  presumed  to  be  included  in  the  allowances  and 
deductions  under  some  general  rule,  as  the  deduction  of  a 
half,  third,  fifth,  &c.,  and  they  are  mentioned  here  for  the 
purpose  of  showing  the  principles  upon  which  adjustments 4are 
made,  rather  than  the  particular  practice  in  making  them. 

It  is  intimated  in  one  instance,  that,  in  case  the  ship  is  at 
a  foreign  port  when  the  contribution  accrues,  the  expense  of 
bringing  it  home  is  to  be  deducted  in  estimating  her  contribu- 
tory value.1  But  this  is  supposing  her  to  come  home  empty, 
which  by  no  means  is  a  necessary  supposition. 

1384.  Where  a  contribution  is  made  on  account  of  the  sac- 
rifice of  a  part  of  any  subject,  the  part  contributed  for  consti- 
tutes a  part  of  the  contributory  value;  since,  otherwise,  the 
party  whose  property  is  sacrificed  would  be  fully  indemnified, 
while  the  other  parties  would  pay  away  in  contribution  a  part 
of  the  value  of  what  had  been  saved.     This  rule  is  applicable 
to  all  contributory  interests. 

SECTION    XI.       CONTRIBUTORY    VALUE    OF    FREIGHT. 

1385.  The  freight  pending  at  the  time  of  the  jettison,  or 
other  sacrifice,  contributes  for  the  loss  on  the  amount  eventu- 
ally saved.12 

In  a  case  of  salvage,  Sir  William  Scott  said :  "  Whether 
salvage  is  due  on  the  freight  will  depend  on  the  fact,  whether 
freight  was  in  the  course  of  being  earned.  If  a  commence- 
ment has  taken  place,  and  the  voyage  is  afterwards  accom- 
plished, the  freight  is  included  in  the  valuation  of  the  property 
on  which  salvage  is  given."  3  The  same  principle  applies  to 

1  Gray  v.  Wain,  2  Serg.  &  Rawle,        3  The   Dorothy,  6  Rob.  88.     See 
229.  also  The  Progress,  1  Edw.  210. 

2  Williams  v.  Lond.  Ass.  Co.,  1  M. 
&  S.   318;  Maggrath  v.   Church,   1 
Caines,  196. 
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contribution  in  general  average.  If  the  cargo  has  been  deliv- 
ered before  a  loss  is  incurred,  and  the  freight  has  thus  become 
absolutely  due,  it  does  not  contribute;1  and  if  a  part  of  the 
cargo  has  been  delivered  before  the  loss,  only  the  freight  of 
what  goods  remain  on  board  contributes.2 

Upon  the  principle  that  only  the  freight  pending,  and  in  the 
process  of  being  earned,  contributes,  Mr.  Stevens  says,  that  if 
the  freight  is  advanced,  and  not  to  be  recovered  back  by  the 
shipper,  though  the  voyage  should  be  defeated  by  perils  of  the 
seas,  or  any  inevitable  accident,  the  freight,  as  such,  does  not 
contribute,  since  it  was  not  in  danger  of  being  lost  by  any 
peril  on  account  of  which  a  jettison  or  other  sacrifice  is  made.3 

1386.  The  circumstances  which  give  a  commencement  to 
the  interest  in  freight,  and  the  duration  of  this  interest,  have 
been  already  considered  ;  4  and  if  a  general  average  loss  occurs 
while  this  interest  is  at  risk,  it  contributes,  so  far  as  it  is  eventu- 
ally earned.  If  only  freight  pro  rata  itineris  is  earned,  that 
only  contributes.5  Mr.  Stevens  says :  "  On  a  ship  chartered 
for  the  voyage,  and  the  average  being  settled  at  the  port  of 
loading,  it  is  the  custom  in  Lloyd's  to  make  the  freight  con- 
tribute."6 

It  does  not  appear  that  there  is  any  difference  between 
freight  and  ship  and  cargo  as  to  the  liability  of  either  to  con- 
tribute in  an  average  so  adjusted.  If  the  ship,  having  met 
with  a  disaster,  puts  back  to  the  port  of  departure,  and  the 
voyage  is  broken  up  there,  every  interest  will  contribute  upon 
the  value  saved,  for  jettisons  and  sacrifices,  in  the  same  man- 
ner as  at  the  port  of  destination,  or  at  any  intermediate  port  of 
delivery,  or  termination  of  the  voyage.  And  the  whole  freight 
may  be  due  in  such  case,  where  the  goods  specifically  remain, 
and  the  ship  is  in  a  condition,  or  can  within  a  reasonable 

1  Dunham   v.    Com.    Ins.    Co.,   11         4  Supra,  ch.  3,  sect.  11. 

Johns.  315.  5  Maggrath   v.    Church,  1   Caines, 

2  Strong  v.  N.  Y.  Firem.  Ins.  Co.,  196  ;  The  Nathaniel  Hooper,  3  Sumn. 
11  Johns.  323.  R.  542. 

3  P.  I.  c.  1,  s.  2,  a.  2  &  3  ;  Be-  6  P.  I.  c.  1,  s.  2,  a.  3  ;  Benecke 
necke  &  Stevens  by  Phil.  210.  &  Stevens  by  Phil,  ut  supra. 
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time  be  put  into  a  condition,  to  carry  them  on  to  the  port  of 
destination,  and  the  master  is  ready  to  carry  them.1 

So  if  expenditures  are  incurred  on  account  of  the  ship,  car- 
go, and  freight,  for  which  the  owners  of  these  interests  are 
personally  absolutely  liable  in  the  proportion  of  the  amount 
of  the  interests  respectively,  these  may  be  apportioned  upon 
the  parties  as  a  general  average  at  the  port  of  departure,  or  at 
any  intermediate  port,  while  the  voyage  is  still  in  progress, 
and  while  it  does  not  appear  how  much,  or  whether  any  thing, 
will  be  eventually  saved. 

The  value  in  contribution  will,  in  such  case,  as  already 
stated,  be  estimated  at  the  time  and  place  of  making  the  ex- 
penditures. But  it  is  otherwise  of  a  contribution  for  jettison, 
or  other  sacrifice,  for  if  the  voyage  is  still  in  progress,  the  con- 
tribution for  a  jettison  or  other  sacrifice  of  a  part  is  contingent, 
and  must  be  delayed  until  arrival  at  the  port  of  delivery ;  un- 
less all  the  parties,  or  those  acting  for  them,  consent  to  the 
adjustment  being  made  at  some  other. 

1387.  Where  a  ship  is  chartered  for  successive  ports  of  de- 
livery and  loading,  or  goods  are  shipped  on  bills  of  lading 
agreeing  to  transport  them  and  their  proceeds  to  successive 
ports  of  delivery  and  loading,  on  a  stipulation  for  payment 
of  freight  only  on  delivery  of  the  cargo  at  the  final  port, 
the  question  arises,  whether  the  whole  aggregate  freight  con- 
tributes to  any  general  average  that  may  occur  during  any  of 
the  successive  passages? 

According  to  some  decided  cases  the  aggregate  freight  con- 
tributes.2 Mr.  Benecke  is  of  opinion,  that  the  freight  ought  to 
be  apportioned  and  assessed  only  on  the  amount  of  the  partic- 
ular voyage  or  passage.3 

If  a  vessel  is  bound  on  a  trading  voyage,  loading  and  un- 
loading her  cargo  in  small  parcels,  at  successive  ports,  it  would 
be  difficult  to  adjust  an  average  without  taking  aggregate 
freight,  in  some  respects,  or  to  some  degree. 

1  Griswold  v.  New  York  Ins.  Co.,  2  Williams  v.   Lond.  Ass.  Co.,  1 

1  Johns.  205;  3   id.   321;  Saltus  v.  M.  &  S.  318. 

Ocean  Ins.  Co.,   14  id.  138;   Jordan  3  Lond.  ed.  1824,  p.  315;  Benecke 

v.  Warren  Ins.  Co.,  1  Story's  R.  342.  &  Stevens  by  Phil.  258. 
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In  ordinary  voyages  it  is  easy  to  estimate  the  freight  of  dis- 
tinct passages  comprised  in  the  same  voyage,  by  an  apportion- 
ment of  the  whole  freight  agreed  upon,  or  by  a  reference  to 
the  current  rate.  And  in  general  it  would  not  be  difficult  to 
make  an  estimate  and  apportionment  of  the  freight  upon  this 
principle.  When  a  ship  goes  out  in  ballast,  to  bring  back  a 
homeward  cargo,  one  half  of  the  agreed  freight  for  the  round 
voyage  might  be  estimated  to  be  that  of  each  passage.  The 
difficulty  of  the  apportionment  is  not,  then,  a  reason  for  assess- 
ing the  freight  in  general  average  on  the  whole  aggregate 
amount. 

The  fairer  estimate  seems  to  be  of  the  freight  to  the  next 
port  of  delivery  or  loading  to  which  the  vessel  arrives,  whether 
any  freight  is  to  be  actually  due  there  or  not. 

The  freight  was  so  estimated  in  Massachusetts,  under  a 
charter-party  at  a  certain  rate  per  month,  where  the  cargo  be- 
longed to  the  charterer. 

A  vessel  chartered  by  the  month,  loaded,  victualled,  and 
manned  by  the  charterer,  sailed  from  Boston  to  Alexandria, 
thence  to  Lisbon,  and  thence  to  St.  Ubes,  and  thence  with  a 
cargo  of  salt  for  Boston,  on  which  last  voyage  she  was  cap- 
tured and  carried  into  Gibraltar,  and  detained  there  about  five 
months,  and  then  released.  In  deciding  on  an  apportionment 
of  a  general  average  for  the  expenses  of  reclaiming  the  vessel, 
Mr.  Justice  Jackson,  giving  the  opinion  of  the  court,  said : 
"  The  value  of  the  freight  will  be  settled  according  to  the  cus- 
tomary rate  of  freight  from  St.  Ubes  to  Boston.  Where  goods 
are  carried  on  freight,  the  actual  amount  of  the  freight  lost  is 
the  best  evidence,  and  indeed  is  generally  considered  conclu- 
sive as  to  the  gross  amount  of  freight.  But  where  the  cargo 
is  the  property  of  the  same  person  who  owns  the  ship  for  the 
voyage,  we  know  of  no  other  mode  of  estimating  the  freight 
than  that  above  mentioned.  In  this  estimate  no  freight  is  in- 
cluded for  any  preceding  passage,  because  that  was  all  earned."  * 

1388.  If  the  vessel  is  wrecked  or  disabled  in  the  course  of 

1  Spafford  v.  Dodge,  14  Mass.  R.  66. 
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the  voyage,  and  the  cargo  is  transshipped  after  a  jettison  to  be 
contributed  for,  the  excess,  if  any,  of  the  amount  of  the  freight 
to  the  port  of  destination  over  that  to  be  paid  to  the  other  ves- 
sel, is  the  pro  rata  freight  in  contribution.  If  there  is  no  such 
excess,  freight  does  not  contribute.1 

The  masts  and  rigging  of  a  vessel  being  cut  away  during  a 
storm,  on  a  voyage  from  Providence  to  New  Orleans,  the  ves- 
sel put  into  New  York  as  a  port  of  necessity,  where  she  was 
found  to  be  much  damaged,  and  was  sold.  It  was  held,  that 
the  masts  and  rigging  must  be  contributed  for  by  the  vessel 
and  cargo ;  no  freight  being  saved,  this  interest  did  not  con- 
tribute.2 The  freight  from  New  York  to  New  Orleans  is  the 
same  as  from  Providence,  so  that  on  transshipment  no  freight 
pro  rata  could  have  been  saved. 

1389.  The  expense  necessary  to  be  incurred  on  account  of 
freight  subsequent  to  the  jettison,  in  order  to  earn  it,  is  to  be 
deducted  in  estimating  its  contributory  value. 

Freight  is  earned  by  the  wear  and  tear  and  natural  decay  of 
the  ship ;  the  wages  and  provisions  of  the  crew ;  and  the  port 
charges,  pilotage,  and  other  expenses  attending  navigation. 
But  only  a  part  of  these  are  allowed  in  estimating  the  amount 
of  this  contributory  interest.  If  freight  is  not  earned,  of 
course  there  can  be  no  question  in  regard  to  its  contribution. 
If  it  is  earned,  the  deterioration  of  the  ship  by  decay,  and  wear 
and  tear,  and  the  consumption  of  provisions  and  stores  which 
were  on  board  at  the  time  of  the  jettison,  are  the  appropriation 
of  so  much  of  what  was  the  value  of  the  ship  at  that  time  to 
its  intended  use.  Such  part  of  the  ship's  value  is  finally  saved, 
if  at  all,  in  the  form  of  freight ;  and  unless  it  is  so  saved,  it 
ought  not  to  contribute,  since  only  what  is  saved  contributes  ; 
and  it  ought  not  to  be  contributed  for,  since  it  was  not  a  part 
of  the  voluntary  sacrifice.  In  regulating  the  contributory 
value  of  ship  and  freight,  it  is  to  be  considered  how  much  of 
what  is  consumed  reappears  in  another  contributory  form. 

1  Searle  v.    Scovel,   4  Johns.  R.        2  Potter  v.  Providence  Ins.  Co.,  4 
218  ;  Dodge  v.  Un.  Ins.  Co.,  17  Mass.     Mason,  298. 
R.  471. 
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But  the  wages  of  the  men  for  the  voyage,  the  expense  of 
provisions  and  stores  put  on  board  and  consumed  after  the  jet- 
tison, and  the  port  charges,  pilotage,  and  in  general  all  the  dis- 
bursements made  by  the  owner  after  the  jettison,  and  as  the 
means  of  earning  the  freight,  are  to  be  deducted  from  the  gross 
amount,  the  excess  being  the  amount  actually  saved  out  of 
what  was  at  risk  when  the  jettison  was  made,  and  accordingly 
such  excess  is  the  true  amount  of  this  contributory  interest. 

Mr.  Stevens  says  :  "  There  may  be  some  doubt  whether  the 
master's  wages  should  be  deducted  "  ; l  but  there  appears  to  be 
no  satisfactory  reason  for  this  distinction.  The  circumstance 
that  the  master  may  insure  his  wages,  although  the  men  are 
not  permitted  to  insure  theirs,  seems  not  to  affect  the  contri- 
bution. 

Magens  says  :  "  Only  so  much  of  the  seamen's  wages  ought 
to  be  deducted  from  the  freight,  as  may  be  due  from  the  time 
of  beginning  to  load ;  for  if  any  remained  due  on  account  of 
their  outward  bound  voyage,  it  was  a  debt  owing  to  them,  and 
must  have  been  paid  if  the  ship  had  been  lost  in  coming 
home."2  But  it  is  evident,  that,  if  the  freight  for  the  outward 
and  homeward  bound  voyages  was  pending,  the  wages  of  both 
voyages  ought  to  be  deducted.  freight  is  said  to  be  the 
mother  of  wages,  that  is,  wages  are  due  only  in  case  of  freight 
being  earned.  Therefore,  the  whole  of  the  wages  accruing 
during  the  time  of  earning  the  pending  freight  are  a  necessary 
deduction  from  its  gross  amount  in  estimating  its  real  value ; 
and  at  whatever  stage  of  the  voyage  a  jettison  is  made,  this 
deduction  is  the  same. 

Mr.  Stevens  says:  "Where  the  seamen  were  not  only  paid, 
but  hired  by  the  month  also,  the  case  might  admit  of  discus- 
sion";3 that  is,  if  the  wages  did  not  depend  upon  earning 
freight,  but  were  payable  absolutely  at  the  end  of  each  month, 
the  deduction  from  gross  freight  on  this  account  might  be  dif- 
ferent. If  the  men  are  so  hired,  and  the  ship  is  freighted  for 
the  voyage,  the  wages  paid  before  the  jettison  are  upon  pre- 

1  P.  I.  c.  1,  s.  2,  a.  3;  Benecke  &        2  Vol.  I.  p.  72,  s.  58. 
Stevens  by  Phil.  p.  210,  &c.  3  P.  I.  c.  1,  s.  2,  a.  3. 

VOL.   II.  13 
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cisely  the  same  footing  as  the  provisions  and  stores  consumed 
before  that  time,  in  the  ordinary  mode  of  hiring  the  men,  as 
well  as  freighting  the  ship,  for  the  voyage.  That  is,  in  esti- 
mating the  amount  of  the  contributory  interest  of  freight  in 
such  case,  no  deduction  ought  to  be  made  on  account  of  wages 
absolutely  due  before  the  jettison  or  other  occasion  of  contri- 
bution. 

1390.  Although  the  seamen  are  interested  in  a  jettison,  since 
they  are  not  entitled  to  wages  unless  the  voyage  is  performed, 
yet  their  wages  are  not  brought  into  contribution.1 

1391.  All  contributions  to  general  average,  and  other  ex- 
penditures on  account  of  the  freight,  subsequent  to  the  jettison, 
and  all  subsequent  particular  averages  upon  it,  are  to  be  de- 
ducted. 

Partial  losses  on  freight  abstract  from  it  a  certain  part,  and 
therefore  lessen  the  amount  earned,  and  thus  diminish  the 
amount  of  the  contributory  interest.  Accordingly,  in  case  of 
a  loss  of  a  part  of  the  cargo,  whereby  the  ship  fails  of  earning 
a  part  of  the  freight,  the  contributory  interest  is  diminished. 
But  as  the  freight  of  goods  thrown  overboard  in  jettison  is  al- 
lowed to  the  port  of  delivery  where  the  apportionment  is 
made,  this  part  of  the  freight  is  always  included  in  finding  the 
amount  on  which  this  interest  contributes. 

It  accordingly  appears,  that,  to  determine  the  true  amount 
for  which  freight  strictly  ought  to  contribute,  in  any  particular 
case,  a  variety  of  circumstances  must  be  considered.  The 
calculation  is  not,  however,  attended  with  any  great  difficulty, 
since  the  facts  upon  which  it  must  proceed  may,  generally,  be 
pretty  easily  and  satisfactorily  ascertained  at  the  time  of  the 
apportionment. 

1  Cons,  del  Mare,  c.  281,  293.    But  Mr.  Abbott  seems  to  consider  the  rule 

the  mariners  have  been  held  liable  to  to  be  in  force  in  England  (p.  346,  P.  I, 

contribute  for  the  ransom  of  the  ship  c.  8,  s.  14).     But  it  can  be  applicable 

and  crew.     1  Einer.  642,  c.  12,  s.  42 ;  there,  or  in  the  United  States,  if  at  all 

Valin,  tit.  Des  Loyers,  art.  20,  who  so,  only  to   a  case  of  ransom   from 

cites  Dig.  de  Leg.  Rhod.  1.  2,  s.  3  :  pirates. 
"  Si  navis  a  piratis  redempta  sit,"  &c. 
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1392.  Some  ordinances  provide*  and  the  custom  is  in  most 
places,  that  freight  shall  contribute  on  a  certain  part  of  the 
gross  amount  earned. 

It  is  customary  in  Massachusetts  2  and  Maryland  to  estimate 
freight,  in  the  apportionment  of  general  average,  at  two  thirds 
of  the  gross  amount  earned.  This  rule  is  said  to  be  most  gen- 
erally adopted  in  the  United  States.  But  in  New  York  the 
freight  contributes  upon  one  half  of  the  amount  earned.3 

In  an  adjustment  of  a  general  average  at  Bourdeaux,  in  1829, 
freight  was  assessed  on  half  of  its  gross  amount ;  in  an  adjust- 
ment at  St.  Petersburg,  in  1830,  on  two  thirds  of  its  gross 
value  ;  in  one  made  at  Liverpool,  the  same  year,  it  was  as- 
sessed at  its  net  amount,  ascertained  by  deducting  only  the 
wages.  This  last  is  the  rule  in  England.4 

In  regard  to  average  for  expenditures  occasioned  by  deten- 
tion on  capture,  where  the  property  was  released,  it  was  de- 
cided in  one  case,  in  Massachusetts,  that  the  freight  did  not 
contribute.5  But  this  decision  has  been  overruled,  and  the 
freight  held  to  be  liable  to  contribute  ;  6  and  there  seems  to  be 
no  distinction  between  this  case  and  others  in  regard  to  the 
mode  of  estimating  the  amount  on  which  it  contributes,  since 
the  whole  freight  taken  to  be  pending  at  the  time  is  considered 
to  be  saved  as  to  the  purpose  of  such  a  contribution,  and  it 
therefore  contributes  on  its  entire  net  value,  that  is,  upon  two 
thirds  or  one  half  of  the  gross  amount,  according  to  the  usage 
of  the  place. 

1  Supra,  No.  1383.  4  Hughes's  Ins.  299. 

2  Bedford  Com.  Ins.  Co.  v.  Parker        5  Douglas  v.  Moody,  9  Mass.  Rep. 
et  al.,  2  Pick.  1.  548. 

3  Leavenworth     v.     Delafield,      1        6  Spafford  v.  Dodge,  14  Mass.  Rep. 
Caines,  573  ;    Heyliger  v.   N.  York  66. 

Firem.  Ins.  Co.,  11  Johns.  85. 
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SECTION    XII.       WHAT    GOODS    CONTRIBUTE,  AND  AT  WHAT  VALUE. 

1393.  Goods,  as  well  as  ship   and  freight,   contribute  in 
general  average  for  EXPENSES  authorized  and  incurred  on  the 
interests  at  risk  generally,  according  to  their  value  at  the  time 
of  the  expenses  being  incurred,  whether  the  whole,  or  a  part, 
or  no  part  of  the  interests  is  eventually  saved. 

1394.  As  much  of  the  cargo  at  risk  at  the  time  of  making  a 
jettison,  or  other  sacrifice  of  a  part  of  any  interest  for  the  gen- 
eral safety,  as  finally  arrives  at  the  port  of  delivery,  or  other- 
wise comes  to  the  use  of  the  owner,  contributes  in  general 


average. 


Magens  says :  "  What  pays  no  freight  pays  no  average." 
But  Mr.  Stevens  says  :    "  It  would  be   very  unjust  that   the 
master,  or  any  other  person,  who  had  goods  on  board,  should 
not  contribute  because  he  pays  no  freight."  2 

Lord  Ellenborough  considers  this  contributory  interest  to 
consist  of  "  the  wares  or  cargo  for  sale,  laden  on  board  " ; 3 
and  Mr.  Abbott  (Lord  Tenterden)  says  :  "  The  articles  to  con- 
tribute are  all  merchandise  conveyed  in  the  ship  for  the  pur- 
pose of  traffic,  whether  belonging  to  merchants,  to  passengers, 
to  the  owner,  or  to  the  master."  4 

Bat  it  does  not  appear  upon  what  principle  the  circumstance 
of  the  goods  being  intended  for  sale  is  of  any  importance  in 
respect  to  their  being  liable  to  contribute. 

The  Roman  law  made  all  the  goods  on  board,  including 
those  belonging  to  passengers,  and  also  their  baggage,  wearing- 
apparel,  rings,  and  other  ornaments  worn  upon  the  person,  liable 
to  contribute.5 

It  seems  that  Magens,  in  saying  that  "  what  pays  no  freight 
pays  no  average,"  means  to  exclude  from  contribution  only  the 
wearing-apparel  and  ornaments  belonging  to  the  person,  since 

1  Vol.  I.  p.  62,  s.  56.  5  Dig.   de  Leg.  Rhod.  1.  2,  s.  2. 

2  P.  I.  c.  1,  s.  2,  a.  1.  See  also  Les  Us  et  Cout.  de  la  Mer, 

3  8  East,  375.  p.  23,  n.  26  ;  Molloy,  b.  2,  c.  6,  s.  14. 

4  P.  344.     See  also  Marsh.  543. 
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he  says  :  "  If  a  passenger  should  conceal  in  his  trunk,  or  about 
his  body,  any  such  considerable  sum  of  money  or  jewels  as 
would  not  be  suffered  without  paying  freight,  he  must  con- 
tribute to  jettison."  l 

Mr.  Benecke  says:  "Passengers  ought  to  contribute  for 
their  trunks  and  luggage,  because,  if  cast  overboard,  their 
value  is  allowed  for."2 

This  reason  does  not  appear  to  be  satisfactory ;  a  plainer 
one  seems  to  be,  that  the  baggage  is  benefited  by  the  jettison 
in  proportion  to  its  value  in  comparison  with  the  whole  value 
at  risk,  precisely  as  any  other  property  is  so. 

Emerigon  cites  the  different  ordinances  and  other  authorities 
upon  this  subject,  and  concludes,  that  of  right,  and  upon  gen- 
eral principles,  every  thing  belonging  to  the  passengers,  even 
to  their  wearing-apparel,  is  liable  to  contribute.  He  adds, 
however,  that  he  has  never  known  an  instance  of  contribution 
on  account  of  the  clothes  or  jewels  worn  by  a  passenger,  his 
trunks,  or  baggage,  or  the  money  in  his  purse.  Yet  he  thinks 
that  a  court  would  be  bound  to  allow  such  a  claim ;  for,  says 
he,  "  The  trunks  of  a  passenger  thrown  overboard  for  the  gen- 
eral safety  must  be  contributed  for ;  and  why,  if  they  are  pre- 
served, should  they  be  exempted  from  contribution  ?  "  3 

Valin 4  considers  the  wearing-apparel,  jewels,  rings,  orna- 
ments, and  in  general  whatever  a  passenger  habitually  wears, 
uses,  or  carries  about  his  person  during  the  voyage,  including 
his  change  of  linen,  to  be  exempted  from  contribution  by  the 
concurrent  authority  of  the  ordinances  and  writers.  And  this 
seems  to  be  the  general  practice.  But  in  regard  to  any  other 
part  of  his  baggage,  the  exemption  of  it,  in  any  case,  seems 
rather  to  be  a  matter  of  favor  than  of  right.  If  it  is  of  suffi- 
cient value  to  be  worth  bringing  into  contribution,  no  reason 
has  been  given  why  it  should  not  constitute  a  part  of  the  con- 
tributory interest.  The  reason  for  excepting  wearing-apparel, 

1  Vol.  I.  p.  63,s.55.    SeeLesUset        3  Tom.  I.  p.  645,  c.  12,  s.  42. 
Cout.de  la  Mer;  Jug.  Oler.  a.  8,  n.  24.         4  Tit.  Du  Jet.  a.  11,  n. 

2  Lond.  ed.  1824,  p.  308;  Benecke 
&  Stevens  by  Phil.  251. 
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and  the  like,  seems  to  be,  that  the  persons  of  those  on  board 
are  not  brought  into  contribution,  and  the  exception  extends 
to  things  which  are  merely  acecssory  to  the  person. 

The  attempt  has  been  made,  in  one  case,  to  bring  provisions 
for  passengers  into  contribution,  as  constituting  a  part  of  the 
cargo.  A  ship  was  taken  upon  charter,  by  the  commissioners 
for  victualling  the  British  navy,  to  transport  convicts,  and  their 
stores,  provisions,  and  necessary  attendants,  to  New  South 
Wales.  A  general  average  loss  occurred  in  the  Downs  to  the 
amount  of  £  280,  on  account  of  the  sacrifice  of  articles  belong- 
ing to  the  ship,  the  value  of  the  ship  being  £  5.000,  freight 
£  866,  and  the  stores  and  provisions  supplied  by  government 
for  one  hundred  and  fifty-six  convicts  and  their  attendants, 
£1,162.  In  a  suit  by  the  owners  of  the  ship  against  the  commis- 
sioners for  a  proportion  of  the  general  average  according  to  the 
value  of  the  stores  and  provisions,  the  counsel  for  the  plaintiff 
admitted,  that,  in  general,  no  part  of  the  general  average  can  be 
assessed  on  the  apparel  or  food  of  passengers,  but  insisted,  that, 
as  in  this  case  the  convicts  were,  in  effect,  the  cargo,  their 
supplies  ought  to  contribute.  It  was  held  by  Best,  C.  J.  and 
his  associates,  Park,  Burrough,  and  Gaselee,  of  the  English  C. 
P.,  that  those  provisions  were  not  subject  to  be  brought  into 
contribution,  on  the  ground  that  only  merchandise,  or  "  rner- 
ces,"  as  expressed  by  Mr.  C.  J.  Best,  is  by  custom  liable  to 
contribute,  and  that  provisions,  whether  for  the  crew  or  pas- 
sengers, had  been  specifically  exempted.1 

The  custom  and  those  authorities  do  not,  however,  seem  to 
be  applicable,  since  they  refer  to  the  provisions  supplied  by 
the  owner  of  the  ship,  either  for  the  crew  or  for  passengers, 
and  which,  as  before  suggested,2  are  supposed  to  be  represented 
in  the  contributory  values  of  the  ship  and  freight  so  far  as 
they  are  eventually  saved ;  and  if  neither  is  eventually  saved, 
the  provisions  consumed  in  endeavoring  to  earn  freight  are 
lost,  and  therefore  should  not  be  contributed  for. 

1395.  It  is  held  in  Louisiana,  Mr.  Justice  Eustis  giving  the 

i  Brown  v.  Stapyleton,  4  Bing.  119.      2  Supra,  p.  144,  sect.  11,  No.  1389. 
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opinion  of  the  court,  that  slaves  on  board  of  a  vessel  for  trans- 
portation are  liable  to  contribute  in  general  average.1 

Erherigon  2  thinks  that  slaves  accompanying  their  masters 
as  domestic  servants  should  not  be  subject  to  contribution. 

1396.  Goods  on  deck  contribute  in  general  average,  though, 
if  jettisoned,  they  are  not  contributed  for;3  and  so   also  do 
goods  carried  by  the  mariners  in  their  privilege,4  and  so  do  the 
goods  thrown  overboard. 

1397.  Gold,  silver,  jeivels,  and  precious  stones,  and  other 
articles  of  any  value,   of  however  small  bulk,  contribute  to 
general  average.5 

Weskett  even  seems  to  think  that  bank-notes  ought  to  con- 
stitute a  part  of  the  amount  upon  which  the  average  is  as- 
sessed ; 6  but  as  these  are  not  so  properly  actual  property,  to 
the  amount  promised  to  be  paid,  as  the  evidence  of  demands, 
which  evidence  may  be  supplied  by  other,  in  case  of  their 
being  lost,  if  sufficient  precautions  are  taken  by  the  holder  to 
prove  what  particular  notes  they  were,  this  circumstance  suffi- 
ciently distinguishes  them  from  specie  or  other  property,  which 
is  usually  made  to  contribute. 

1398.  It  was  formerly  a  maxim,  that  goods  of  the  king,  that 
is,  of  the  government,  should  not  contribute  to  general  aver- 
age.7    But  Valin  thinks  there  is  no  reason  for  this  exception.8 

It  is  impliedly  taken  for  granted,  in  a  case  before  the  Eng- 
lish Court  of  Common  Pleas,  by  Best,  C.  J.,  and  Park,  Bur- 
rough,  and  Gaselee,  Justices,  in  respect  of  a  claim  by  the 
owner  of  a  merchant-ship  for  contribution  by  provisions 

1  Barrelli  et  al.  v.  Hagan,  13  Cur-        3  Code  de  Com.  1.  2,  tit.  12,  Du 

ry's  Louisiana  R.  480  ;  Emer.  c.  12,  Jet.  a.  232. 
s.  42,  s.  9.     See  Elizabeth  Hughb  v.         4  Emer.  torn.  1,  p.  648. 
N.   Orleans   and   Carrolton    Railroad         5  Peters  v.    Milligan,    Park,  211  ; 

Co.,   Sup.   Court  of  La.,  May,  1851,  Millar,  244  ;  Q.  Weyt.  s.  13. 
fora  learned  and  able  opinion,  deliv-        6  Tit.  Contribution,  n.  1. 
ered  by  Eustis,  C.  J.,  on  the  question         7  LesUs  etCout.  de  la  Mer,  p.  20  ; 

of  the  valuation   and  remedy  for   an  Jug.  Oler.  c.  8,  n.  8. 
injury  to  a  slave  as  distinguished  from        8  Tom.  II.  p.  184,  tit.  Des.  Av.  a. 

a  freeman.  11,  n. 

u  C.  12,  s.  42. 
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shipped  by  the  government  for  the  support  of  convicts  put  on 
board  for  transportation,  that  the  government  property  on 
board  is  liable  for  contribution;  for  the  ground  on  which  the 
court  puts  the  rejection  of  the  claim  is,  not  that  the  property 
belonged  to  the  government,  but  that  provisions  for  the  crew 
and  passengers  were  not  liable  to  contribute  in  any  case.1 
This  proposition  is,  however,  questionable.2 

1399.  Whether,  and  under  what  circumstances ,  provisions 
on  board  for  passengers,  or  provender  for  animals,  and  con- 
sumed on  the  voyage,  contribute  to  general  average  ? 

One  ground  on  which  the  exemption  of  provisions  from 
contribution  is  put  by  Best,  C.  J.,  in  the  above  case,  was,  that 
provisions  are  not  merchandise  (merces],  which,  as  he  assumes, 
is  the  only  contributory  interest  besides  ship  and  freight ;  but 
this,  as  we  have  seen,  is  an  erroneous  assumption,  or  at  least  a 
very  questionable  one.3  The  provisions  for  men  and  proven- 
der for  animals,  to  be  consumed  on  the  voyage,  may,  it  is  true, 
not  be  covered  under  the  description  of  "merchandise,"  or 
"  cargo  "  ;  4  but  though  riot  so,  they  may  still  be  liable  to 
contribute. 

Another  ground  of  the  decision  in  the  same  case  was,  that 
by  custom,  and  according  to  the  books,  provisions  do  not  con- 
tribute. The  case  does  not,  however,  appear  to  come  within 
the  custom  referred  to  in  the  books,  which  have  reference  to 
provisions  put  on  board  by  the  ship-owner  for  the  crew  and 
for  passengers.  The  question  is,  whether  there  is  a  ground  to 
distinguish  provisions  supplied  by  the  ship-owner  for  the  crew 
or  for  passengers,  from  those  of  a  shipper,  to  be  consumed  by 
passengers  or  animals  transported  for  him.  There  seems, 
however,  to  be  a  plain  distinction,  for  the  value  of  the  provis- 
ions supplied  by  the  ship-owner,  whether  for  the  crew  or  for 
passengers,  and  of  provender  supplied  by  him  for  animals  and 
consumed  by  them  on  board,  reappears  in  the  freight  payable 
for  the  cargo  generally  in  case  of  the  crew,  or  for  that  of  the 

1  Brown    v.    Stapyleton,   4   Bing.         3  Supra,  No.  1395. 

119.  4  Supra,  Vol.  I.  p.  247,  No.  452. 

2  See  infra,  No.  1399. 
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passengers  or  animals  in  the  other,  and,  as  before  remarked,  is, 
or  ought  to  be,  contributed  for  in  the  value  of  the  ship,  or  in 
that  of  freight  at  the  port  of  delivery.1 

The  case  is  different  if  the  passengers  supply  their  own  pro- 
visions, or  if  the  provisions  for  passengers  or  provender  for 
animals  are  supplied  by  the  party  for  whom  they  are  trans- 
ported. In  the  case  of  animals,  the  value  of  the  feed  may  re- 
appear in  their  value  at  the  port  of  delivery,  but  in  the  case  of 
passengers,  who  are  freemen,  who  support  themselves,  or  are 
supported  by  a  party  for  whom  they  are  transported,  the  value 
consumed  by  them  on  the  passage  does  not  reappear  at  all, 
since  they  are  themselves  not  subjects  of  valuation. 

Another  reason  suggested,  but  not  strenuously  urged,  by  Mr. 
C.  J.  Best,  against  contribution  by  the  provisions  put  on  board 
for  the  convicts,  was,  that  the  contribution  for  a  jettison  is  not 
due  until  the  ship  arrives;  and  since  the  provisions  intended 
for  consumption  will  not  arrive,  they  are  not  to  be  brought 
into  contribution.  This  reason  seems,  however,  to  be  falla- 
cious, for  the  arrival  of  an  article  is  immaterial,  unless  it  is  of 
value  or  available  for  use,  and  the  value  and  availableness  of 
the  provisions  to  the  owner  of  them  depend,  not  upon  their 
arriving,  but  upon  their  being  consumed  on  board  on  the  voy- 
age, and  so  not  arriving,  provided  the  passengers  or  animals 
arrive.  The  value  of  the  provender  consumed  by  animals 
contributes  in  their  marketable  value  at  the  port  of  delivery. 
The  circumstance  that  the  value  of  the  provisions  supplied  by 
passengers  who  support  themselves,  or  are  supported  by  those 
who  contract  for  their  transportation,  does  not  continue  to  sub- 
sist on  arrival  in  any  form  subject  to  valuation,  plainly  should 
not  affect  the  ship-owner  and  other  shippers,  who  are  liable  in 
contribution,  being  a  matter  with  which  they  evidently  have 
no  concern. 

The  better  doctrine,  accordingly,  seems  to  be,  that 
Provisions  supplied  by  the  shipper  of  passengers  or  animals, 
and  consumed  on  the  voyage,  when  the  passengers  or  animals 

1  See  supra,  No.  1389. 
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arrive  at  the  port  of  adjustment,   contribute  to  the  general 
average,  except  those  for  animals  going  to  a  market. 

1400.  Goods  contribute  according  to  their  value,  however 
small  their  bulk  may  be  in  proportion  to  their  value ;  l  for  a 
first  principle  of  general  average  is  an  apportionment  of  the 
contribution  upon  the  value  saved,  this  being  the  proportion  in 
which  the  parties  are  benefited.2 

1401.  Goods,  as  well  as  ship  and  freight,  contribute  upon 
their  value  to  the  owner  at  the  time  to  which  the  apportionment 
relates;  and   this  value   necessarily  depends  upon  the  place 
where  they  are  considered  to  be  finally  saved,  since  that  is 
their  value  at  the  time  to  which  the  apportionment  relates.     If 
they  are  sold  at  such  place,  the  amount  of  the  proceeds  is  the 
basis  on  which  that  of  their  contributory  value  is  calculated  ; 
but  if  they  are  not  sold,  the  inquiry  is,  of  what  value  they  are 
at  such  place  to   the    proprietor,  after  the   deduction   of  all 
charges. 

If  the  same  kind  of  goods  bears  a  price  current  at  the  place 
in  question,  that  is  the  basis  of  the  calculation  of  the  contribu- 
tory interest  ;  but  if  there  is  no  price  current,  the  value  is  a 
subject  of  estimation,  or  they  contribute  upon  the  invoice 
prices. 

If  the  average  is  adjusted  at  the  port  of  destination  of  the 
goods,  the  market  price  is  usually  the  basis  of  the  calculation 
of  their  value ;  but  if  at  any  other  port,  as  it  must  be  in  re- 
spect of  some  of  the  goods  in  case  of  the  cargo  being  delivered 
at  different  ports  successively,  the  invoice  price  is  often  con- 
sidered to  be  the  contributory  value. 

In  case  of  contribution  for  EXPENDITURES,  the  amount  con- 
tributed by  each  party  is  the  same,  whether  the  whole  contrib- 
utory interest  is  put  at  a  high  or  low  rate,  provided  it  is  all 
put  at  a  rate  equally  high  or  low.  But  in  this  case  it  may  be 
of  importance,  as  to  the  amount  to  be  recovered  of  the  insurers, 
whether  the  valuation  is  high  or  low. 

In  case  of  jettison,  a  high  valuation  of  the  whole  contribu- 

i  Peters  v.  Milligan,  Park,  211.  2  Dig.  de  Leg.  Rhod.  1.  2,  s.  2. 
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tory  interest  evidently  operates  in  favor  of  the  party  to  whom 
the  contribution  is  due,  whatever  part  of  the  contribution 
may  be  assessed  upon  his  own  property,  and  a  low  valuation 
operates  against  him ;  and  vice  versa  as  to  the  other  parties. 
The  contribution  ought,  therefore,  to  be  apportioned  upon  the 
true  value. 

1402.  The  goods  contribute  for  the  value  saved  of  what  was 
at  risk  at  the  time  of  a  jettison. 

All  subsequent  averages,  whether  particular  or  general,  and 
all  expenses  of  salvage,  are  deductions  from  the  contributory 
interest,  since  they  abstract  something  of  the  subject,  or  con- 
stitute charges  upon  it,  and  accordingly  so  much  of  the  value 
of  the  goods  as  these  amount  to  is  not  finally  saved,  and  there- 
fore does  not  contribute.1 

If  the  adjustment  is  made  upon  the  value  at  the  port  of  de- 
livery, the  apportionment  is  made  upon  the  net  proceeds,  after 
deducting  the  freight  that  becomes  due  in  consequence  of  de- 
livering the  goods,  also  the  duties,  wharfage,  storage,  commis- 
sions paid  on  the  sales,  and  all  other  expenses ;  since  the  value 
received  by  the  owner,  or  that  which  is  eventually  saved  by 
coming  to  his  use,  is  the  true  amount  of  his  contributory  in- 
terest. 

Where  the  advance  upon  the  invoice  price  of  the  goods  is 
just  equal  to  the  freight  and  charges,  it  is  the  sarne  thing 
whether  the  goods  contribute  upon  that  value,  or  upon  the  net 
proceeds.  Since,  in  many  instances,  the  result  of  each  mode  of 
computation  is  very  nearly  the  same,  and  also,  on  account  of 
the  facility  of  adjustment,  the  apportionment  is  often  made 
upon  the  invoice  value.  Either  party  may,  however,  require 
an  apportionment  to  be  made  according  to  the  value  at  the 
time  and  place  to  which  it  relates;  the  invoice  value  being 
assumed  only  for  convenience. 

1403.  Where  an  adjustment  of  an  average  for  expenditures, 
or  compromise,  in  case  of  capture,  is  made  on  the  value  at  the 
port  where  the  detention  takes  place,  a  question  occurs  whether 

1  Poth.  Cont.  de  Louage,  n.  132;  Casar.  Disc.  46,  n.  11 ;  17  Mass.  Rep. 
471. 
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the  freight  is  to  be  deducted  in  estimating  the  value  of  the 
goods.1 

The  inquiry  in  such  case  should  be,  what  the  owner  of  the 
goods  would  lose  by  their  condemnation.  And  it  is  plain  that 
he  would  lose  the  amount  for  which  they  could  be  sold  at 
such  port,  deducting  expenses  and  the  freight  to  that  port ;  or 
he  would  lose  the  proceeds  at  the  port  of  destination,  deduct- 
ing the  expenses  and  entire  freight  for  the  whole  voyage. 
This  last  mode  of  computing  the  value  is  liable  to  one  objec- 
tion, since,  if  the  goods  subsequently  arrive  at  the  port  of  des- 
tination, the  market  may  have  changed  ;  and  as  the  goods  may 
never  arrive  there,  it  involves  a  great  inconvenience  in  com- 
puting the  value.  The  real  value  is  the  proceeds  at  the  time 
and  place  in  reference  to  which  the  average  is  adjusted,  which 
is  the  net  proceeds  at  that  place,  or  what  would  be  the  net 
proceeds  in  case  of  a  sale,  after  deducting  expenses  and  freight 
to  that  place. 

This  mode  of  adjustment  is  conformable  to  the  principles 
upon  which  general  averages  are  settled  in  other  instances ;  it 
is  always  practicable,  is  the  most  convenient,  and  effects  an 
apportionment  upon  the  real  value.  It  regulates  the  contribu- 
tion by  the  market  price  at  the  time  and  place  to  which  the 
adjustment  has  reference,  and  adjustments  are  generally  made 
in  pursuance  of  this  principle. 

The  goods  usually  contribute  on  their  full  net  value.  In 
an  adjustment  made  in  Philadelphia,  however,  by  an  experi- 
enced despacheur,  I  observe  that  he  deducts  three  per  cent, 
from  the  gross  value  of  the  cargo,  according  to  the  invoice  or 
market  price,  whichever  is  referred  to,  as  the  basis  of  contribu- 
tion by  the  goods. 

1404.    Whether,  in  an  adjustment  at  the  port  of  departure, 
freiglit  advanced  is  to  be  included  in  the  contributory  value  of 
the  goods  1 

Mr.  Benecke3  says,  that,  where  a  general  average  is  adjusted 
on  the  value  at  the  port  of  departure,  freight  advanced  by  the 

1  Douglas  v.  Moody,  9  Mass.  Rep.         2  Lond.  ed.  1824,  p.  314  ;  Benecke 
548.  &  Stevens  by  Phil.  257. 
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shipper  is  included  in  the  value  of  the  goods  on  which  he  con- 
tributes. But  such  a  rule  must  be  confined  at  least  to  the 
case  of  an  advance  of  freight  not  to  be  recovered  back  in  any 
event ;  but  it  is  questionable  whether  it  will  apply  in  such 
case,  since  such  advance  has  been  held  not  to  constitute  a  part 
of  the  amount  of  insurable  interest  in  the  adjustment  of  a  total 
loss.1 

The  case  is  one  of  an  absolute  purchase  of  a  part  of  the 
freight;  and  the  purchaser,  namely  the  shipper,  is  to  that  ex- 
tent put  into  the  place  of  the  ship-owner,  in  a  manner  not 
unlike  that  in  which  the  charterer  of  the  whole  ship  may 
be  substituted  for  the  ship-owner,  in  respect  of  the  whole 
freight. 

The  question  then  arises,  whether  the  shipper  ought  to  con- 
tribute to  general  average  on  this  proportion  of  the  freight, 
where  the  freight  is  liable  to  contribute  to  general  average, 
just  as  the  charterer  of  the  whole  ship  may  stand  in  the  place 
of  the  ship-owner  as  to  the  contributions  on  this  interest. 

Why  ought  the  shipper  who  has  advanced  his  freight  un- 
conditionally to  contribute  more  than  he  would  otherwise  be 
assessed  on  the  same  goods  ?  Certainly  not  because  the  goods 
are  of  any  greater  value;  but,  if  for  any  reason,  because  the 
freight  of  his  goods  is  at  his  risk,  as  well  as  the  goods  them- 
selves. It  is  then  in  his  character  of  owner  of  the  freight  to 
this  extent,  that  he  ought  to  make  an  additional  contribution, 
if  indeed  he  ought  to  make  any  such  additional  contribution 
at  all. 

But  an  objection  to  this  mode  of  adjustment  is,  that  freight 
is  not  usually  advanced  upon  the  understanding  that  the  ship- 
per thereby  takes  any  additional  responsibility  in  respect  to 
contributions  in  general  average.  If,  then,  no  part  of  the  con- 
tribution can  in  such  case  be  assessed  upon  the  party  advan- 
cing freight  without  giving  an  effect  to  such  advance  different 
from  what  was  intended  by  the-  parties,  in  the  ordinary  cir- 
cumstances and  understanding  in  case  of  such  an  advance,  it 

1   Winter  i'.  Haldiman,  2  B.  &  Aid.  649. 
VOL.     II.  14 
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suggests  what  seems  to  be  the  safest  and  most  just  and  prac- 
ticable rule  in  such  case,  namely,  that  the  contribution  should 
not  be  affected  in  the  least  by  any  particular  unusual  stipula- 
tions as  to  the  time  of  payment  of  freight,  but  should  be  made 
precisely  as  if  the  goods  had  been  shipped  on  the  usual  bill  of 
lading,  stipulating  to  pay  the  freight  on  delivery  of  the  goods, 
estimating  the  freight  on  each  passage  distinctly,  whether  the 
parties  agree  for  freight  on  the  termination  of  successive  pas- 
sages, or  partly  in  advance,  or  however  otherwise  they  may 
agree.  This  rule  would  operate  more  equally  in  a  great  ma- 
jority of  cases,  and  save  third  parties  from  being  affected  by 
unusual  stipulations  of  which  they  could  not  be  apprised. 

1405.  In  case  of  an  adjustment  upon  the  invoice  value,  a 
question  occurs  whether  the  premium  of  insurance  is  to  be  in- 
cluded. 

It  seems  that  no  general  rule  can  be  laid  down  in  this  re- 
spect, since,  if  the  premium  is  to  be  considered  a  part  of  the 
cost  of  the  goods  at  the  port  of  shipment  (which  indeed  it 
hardly  can  be),  the  other  parties  to  the  contribution  have  no 
concern  with  the  actual  cost  of  the  goods,  which  may  have 
been  purchased  at  a  very  high  or  low  price,  and  this  is  the 
owner's  gain  or  loss,  by  which  the  other  parties  ought  not  to 
suffer,  or  be  benefited.  They  are  strangers  to  the  invoice  ; 
their  rights  depend  on  the  actual  value.  The  cost  of  the 
goods  is  adopted  as  the  contributory  amount  only  for  conven- 
ience, and  by  implicit  consent. 

1406.  The  rule  of  including  the  premium  in  the  value  does 
not  apply  to  general  average,  for  the  ship,  cargo,  and  freight 
are  to  contribute  respectively  according  to  the  actual  value  of 
each,  and  the  owner  of  one  of  these  subjects  of  contribution  is 
not  bound  by  the  agreement  which  the  owner  of  another  of 
them  may  have  made  with  the  insurer.1      Besides,  if  the  pre- 
mium is  included  on  one  interest,  it  should  be  so  on  the  others, 
at  the  same  rate,  which  being  done,  the  apportionment  of  the 
contribution  will  be  the  same  as  if  the  premium  had  not  been 
added. 

1  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  259. 
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1407.  Goods  or  any  interest  are  not  liable  to  contribution 
for  any  general  average  or  expenses  incurred  subsequently  to 
their  ceasing  to  be  at  risk.1 

A  ship  having  been  driven  aground  near  Reedy  Island,  in 
the  Delaware,  and  blocked  up  by  the  ice,  the  specie  on  board 
was  taken  ashore  in  sledges,  and  carried  np  to  Philadelphia, 
and  delivered  to  the  consignees.  The  remainder  of  the  cargo 
was  landed,  and  subsequently  put  on  board  of  the  same  vessel, 
and  taken  to  Philadelphia,  the  port  of  destination.  In  appor- 
tioning the  expense  of  salvage  of  the  ship  and  cargo,  it  was 
adjudged  in  Pennsylvania,  that  the  specie  was  liable  to  con- 
tribute its  proportion,  not  merely  of  the  expenses  up  to  the 
time  of  its  being  landed,  but  also  of  those  subsequently 
incurred  for  the  same. purpose  down  to  the  time  of  the  ar- 
rival of  the  vessel  with  the  remainder  of  the  cargo  at  Phila- 
delphia.2 

The  decision  is  put  upon  the  authority  of  a  passage  in  Be- 
necke,3  where  he  says  jettisoned  goods  continue  liable  to  con- 
tribution until  the  risk  terminates,  because,  being  entitled 
to  a  contribution  for  their  whole  value  on  the  arrival  of  the 
ship,  their  whole  value  is  at  risk  until  such  arrival.  He 
also  speaks  in  the  same  place  of  the  claims  and  liability  of 
goods  put  into  lighters  for  the  purpose  of  lightening  the  ship. 
Neither  of  the  instances  seem,  however,  to  be  parallel,  or  anal- 
ogous, to  the  case  in  question,  for  the  specie  was  not  jettisoned, 
nor  was  it  put  into  the  sledges  for  the  purpose  of  lightening 
the  ship,  but  merely  to  be  forwarded  separately,  and  delivered 
to  the  consignees,  as  it  in  fact  was.  The  case,  therefore,  in 
reference  to  the  specie,  does  not  seem  to  be  distinguishable 
from  that  of  a  part  of  the  cargo  being  landed  after  arrival  at 
the  port  of  destination,  and  a  subsequent  general  average  loss 
on  the  ship  and  remainder  of  the  cargo  still  on  board,  to  which 
the  part  delivered  would,  unquestionably,  not  be  liable  to  con- 
tribute. The  remainder  of  the  cargo  in  the  case  in  question 

1  Dunham  v.  Com.  Ins.  Co.,  11  Johns.  315. 

2  Bevan  v.  Bank  of  the  United  States,  4  Whart.  R.  301. 

3  Prin.  of  Indem.  p.  306,  Lond.  ed.  1824. 
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not  having  been  delivered  to  the  consignees,  but  landed  and 
reloaded  on  the  ship  being  afloat  again,  continued  to  be  within 
the  ordinary  category  of  contributory  interests. 

1408.  Sometimes  parties  stipulate  against  claims  for  gen- 
eral average  contributions. 

The  charter-party  of  vessels  employed  by  the  East  India 
Company  exempts,  or  heretofore  did  exempt,  the  cargo  from 
contribution  to  the  ship-owners  in  general  average.1 

SECTION    XIII.        LIABILITY    OF    INSURERS    TO    PAY    CONTRIBU- 
TIONS. 

1409.  So  far  as  a  general  average  is  occasioned  by  perils 
insured  against,  the  insurers  are  liable  for  it  in  proportion  to 
the  amount  insured. 

1410.  Since  the  value  of  the  ship,  as  between  the  parties  to 
a  policy,  is  its  actual  value  at  the  commencement  of  the  risk 
or  port  of  departure,  and  that  of  the  cargo  is  the  actual  or 
agreed  value  at  the  time  of  the  shipment,  it  is  evident  that  the 
insurers  cannot  be  affected  by  their  value  as  contributory  in- 
terests in  general  average,  for  the  respective  values  in  the  two 
cases  have  reference  to  different  times  and  places.2 

Though  the  value  of  freight  is  less  liable  to  vary  in  the 
course  of  the  voyage,  yet  the  insurers  of  this  interest  are  not 
bound  by  the  estimate  which  determines  its  amount  in  contri- 
bution.3 

Mr.  Justice  Sewall  said  :  "  The  insurer  is  liable  in  the  pro- 
portion which  the  sum  insured  bears  to  the  actual  value,"  4  at 
the  time  in  reference  to  which  the  apportionment  is  made. 
But  he  was  speaking  of  a  case  of  the  contributory  value  ex- 
ceeding the  value  in  the  policy,  for  the  proposition  is  not  cor- 
rect where  it  is  less.  There  is  no  difference,  in  this  respect, 

1  Benecke,  Lond.  ed.  1824,  p.  309;  3  i  ]\[ag.   157,  Cas.  ix.,  No.  1  ;  2 
Benecke  &  Stevens  by  Phil.  252.  Mag.  339,  No.   1286,  n. 

2  Benecke,  Lond.  ed.  1824,  p.  328;  4  Clark  v.  Unit.  M.  &  F.  Ins.  Co., 
Benecke   &    Stevens    by    Phil.   271  ;  7  Mass.  R.  365. 

Bedford  Ins.  Co.   v.  Parker  et  al.,  2 
Pick.  1. 
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between  a  valued  and  an  open  policy,  for  though  the  whole 
amount  at  which  the  interest  is  valued  in  the  policy  is  cov- 
ered, yet  the  parties  have  agreed  that,  as  between  them,  the 
value  shall  be  of  a  certain  amount,  and  accordingly  the  in- 
surer is  not  liable  to  refund  a  contribution  made  upon  a  greater 
amount.  This  is  not  setting  aside  the  valuation,  but  adhering 
to  it. 

If  the  value  of  the  property,  as  between  the  parties  to  the 
policy,  is  $>  1,000,  and  half  of  that  amount  is  covered  by  the 
policy,  and  the  same  property  contributes  to  general  average 
on  the  amount  of  $  1,500,  the  insurer  is  liable  to  refund  33£ 
per  cent,  only  of  the  contribution,  though  50  per  cent,  of  the 
value  of  the  property,  as  between  the  parties  to  the  policy,  is 
insured.  But  if  the  property  contributes  on  $  500,  the  insurer 
is  liable  to  refund  half  of  the  contribution,  since  this  indemni- 
fies the  assured  for  half  of  the  amount  contributed,  and  he  can 
ask  no  more.  Whatever  is  paid  in  contribution  by  the  excess 
of  the  contributory  value  over  the  value  in  the  policy,  is  paid 
by  the  assured,  but  for  whatever  is  paid  on  the  contributory 
value  not  exceeding  the  value  in  the  policy,  the  assured  is  in- 
demnified on  the  proportion  insured.1 

In  applying  this  rule  to  a  case  of  insurance  on  freight  from 
Boston  to  St.  Petersburg,  valued  at  $  2.000,  the  computation 
was  made  as  follows.  The  gross  freight,  was  .$  2,423  ;  freight 
contributed  in  an  adjustment  at  St.  Petersburg  on  ,$1.615, 
that  is,  on  two  thirds  of  the  gross  amount.  In  reimbursing 
this  average  to  the  assured,  the  insurers  in  Boston  paid  |~g  parts 
of  the  amount  assessed  on  freight  at  St.  Petersburg  ;  that  is, 
the  same  amount  as  if  the  policy  had  been  an  open  one,  and 
the  general  average  originally  adjusted  in  Boston. 

The  practice  is  different  in  New  York,  where,  under  a 
valued  policy  in  which  the  whole  value  as  fixed  in  the  policy 
is  insured,  the  underwriters  contribute  the  whole  amount  as- 
sessed upon  the  subject  in  general  average,  whether  it  contrib- 
utes on  a  value  greater  or  less  than  that  at  which  it  is  fixed  in 


1  Mag.  245,  Cas.  xix. 
14* 
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the  policy,  and  so  proportionally,  if  one  half,  one  quarter,  or 
any  other  proportion  of  the  valuation  is  insured. 

This  is  a  very  material  difference  in  the  practice  of  the  two 
places,  as  to  the  mode  of  adjustment.  There  is  nothing  in  the 
policy  that  favors  one  of  these  modes  of  construction  in  prefer- 
ence to  the  other,  each  being  equally  consistent  with  the  lan- 
guage of  the  instrument,  and  the  preference  of  one  or  the 
other  being  merely  a  matter  of  construction,  and  the  applica- 
tion of  the  general  principles  of  insurance.  The  cases  seem, 
however,  to  be  on  the  side  of  the  adjustment  as  stated  in  Bos- 
ton. In  a  multitude  of  decisions,  the  doctrine  is  laid  down 
that  in  losses,  other  than  total,  the  valuation  is  to  be  opened,1 
by  which  is  meant,  so  far  as  a  contribution  to  general  average 
is  concerned,  an  adjustment  as  made  in  Boston  ;  that  is,  as  if 
the  policy  were  an  open  one. 

1411.  The  respective  parties  interested  in   the  ship,  cargo, 
and  freight  are  severally,  and  not  jointly,  liable  for  their  pro- 
portions of  the  contribution. 

The  joint  owners  of  the  ship,  or  freight,  or  any  part  of  the 
cargo,  as  where  any  part  of  the  cargo  is  shipped  by  copartners, 
are,  of  course,  jointly  liable  for  their  proportion  of  the  contri- 
bution.2 

If  one  of  such  joint  owners  has  insured  his  interest  separate- 
ly, and,  in  consequence  of  his  joint  liability,  is  obliged  to  pay 
his  partner's  share  of  the  contribution,  as  well  as  his  own,  his 
underwriters  are  evidently  not  liable  to  reimburse  to  him  the 
proportion  paid  by  him  for  his  copartner. 

1412.  The  underwriters  on  a  ship  that,  having  no  cargo  on 
board,  incurs  expenses,   or  makes  sacrifices,  in  the  nature  of 
rreneral  average,  and  which  would  be  contributed  for  as  such 

^j  *z?      * 

by  the  cargo  and  freight,  if  any  had  been  at  risk,  are  liable  for 
the  whole  of  such  expenses  in  the  proportion  in  which  the  value 
of  the  ship  is  insured  by  the  policy? 

1  Supra,  No.  1203.  3  Potter    v.    Ocean    Ins.    Co.,    3 

2  Sims  v.  Willing  et  al.,  8  Serg.  &     Sumn.  27. 
Rawle,  103. 
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SECTION    XIV.       ADJUSTMENTS    ABROAD,    OR    BY    COMPETENT 

COURTS. 

1413.  The  parties  interested  are  liable  to  contribution   in 
general  average,  according  to  the  rules  of  the  place  to  which 
the  jurisdiction  of  the  adjustment  belongs. 

Where  different  parties  are  concerned  in  a  general  average, 
the  jurisdiction  of  the  adjustment  is  at  that  port  of  delivery  at 
which  their  interests  are  to  be  separated. 

1414.  Underwriters  are  liable  to  reimburse  to  the  assured 
the  contributions  made  by  him  in  general  average  losses,  in 
conformity  to  the  laws  of  the  place  to  which  the  jurisdiction  of 
the  adjustment  belongs,  and  where  it  is  made,  and  could  have 
been  enforced,  so  far  and  in  proportion  as   the  contributory 
value  is  insured    by  the  policy,  and  the  peril   whereby  the 
average  is  occasioned  is  insured  against. 

It  has  been  made  a  question,  whether  the  insurers  are  bound 
by  an  adjustment  of  a  general  average  made  in  a  foreign  port. 
Two  reasons  have  been  given  why  they  should  be  bound  by 
such  an  adjustment ;  firstly,  the  master  is  obliged  to  adjust 
the  average  at  a  foreign  port  of  delivery,  and  since  the  insurers 
have  the  advantage  of  its  being  adjusted  more  favorably  to 
themselves  than  it  would  have  been  in  the  place  where  the 
policy  is  made,  they  ought  to  be  subject  to  the  risk  of  its 
being  adjusted  more  unfavorably  ;  secondly,  where  the  adjust- 
ment is  made  under  an  order  of  court,  the  decree  of  a  court,  on 
a  subject  of  which  it  properly  has  jurisdiction,  ought  to  be 
conclusive  upon  the  parties.  Insurers  accordingly,  in  some 
instances,  agree  to  refund  contributions  legally  made  in  a 
foreign  port.1  And  it  is  the  more  general  practice  to  settle 
losses  in  conformity  to  adjustments  made  in  a  foreign  port  of 
delivery,  according  to  the  usages  and  laws  of  such  port,  so  far 
as  the  occasion  of  the  contribution  is  a  peril  insured  against. 

A  general  average  was  adjusted  at  Pisa,  under  the  decree  of 
the  court  there,  in  which  the  estimate  of  the  ship  and  freight 

1  Rules  of  the  Patapsco  Ins.  Co.,  Bait. 
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was  different  from  what  it  would  have  been  in  England,  and 
the  wages  and  provisions  were  included,  which,  according  to 
the  decisions  of  the  English  courts,  constitute  no  part  of  the 
average.  In  an  action  brought  upon  a  policy  on  the  cargo, 
Mr.  Justice  Buller  said :  "  I  do  not  like  these  foreign  settle- 
ments of  average,  which  make  the  underwriters  liable  for  more 
than  the  standard  English  law."  But  he  told  the  jury,  if  they 
were  satisfied  that  it  had  been  the  usage  to  settle  according 
to  the  foreign  adjustment,  the  usage  "  ought  not  to  be 
shaken."1 

In  respect  to  an  average  adjusted  at  Lisbon,  in  which  wages 
and  provisions  were  included,  contrary  to  the  practice  in  Eng- 
land, Lord  Ellenborough,  giving  the  opinion  of  the  court,  said  : 
"  This  contract  must  be  governed,  in  point  of  construction,  by 
the  laws  of  England,  unless  the  parties  are  to  be  understood  as 
having  contracted  on  the  foot  of  some  other  known  general 
usage  among  merchants  and  shown  to  have  obtained  in  the 
country  where,  by  the  terms  of  the  contract,  the  adventure  is 
to  terminate,  and  where  the  average  would  come  to  be  de- 
mandable."2 

But  as  it  did  not  appear  that  the  adjustment  had  been  made 
in  conformity  to  the  laws  and  usages  at  Lisbon,  the  court  did 
not  consider  the  parties  to  be  bound  by  it. 

In  a  New  York  case  of  jettison  of  staves  carried  on  deck, 
under  a  policy  made  in  New  York  on  "pipe-staves  on  deck 
and  in  the  hold,"  from  that  place  to  Lisbon,  where,  in  an 
average  adjusted  by  arbitrators,  according  to  the  usage  of  that 
place,  the  jettison  of  the  deck-load  was  brought  into  contribu- 
tion, the  Supreme  Court  of  New  York,  consisting  of  Lewis, 
C.  J.,  and  Kent,  Radcliff,  Livingston,  and  Thompson,  Justices, 
held  that  the  underwriters  were  not  liable  to  reimburse  the 
contribution.  The  court  said:  "It  was  adjusted  differently 
at  Lisbon,  and  the  law  there  is  stated  to  be  otherwise,  but  the 
parties  to  this  contract  must  be  considered  to  have  in  view  the 
laws  of  this  State."  3 

1  Newman  v.  Cazalet,  Park,  630.     See  Walpole  v.  Ewer,  Park,  629. 

2  Power  v.  Whitmore,  4  M.  &  S.  141. 

3  Lenox  v.  Unit.  Ins.  Co.,  3  Johns.  Cas.  178. 
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In  a  subsequent  case  in  the  same  State,  the  court,  consisting 
of  Thompson,  C.  J.,  and  Spencer,  Van  Ness,  Yates,  and  Platt, 
Justices,  made  a  different  decision.  It  was  an  insurance  upon 
rice,  flour,  and  pease,  for  a  voyage  to  Lisbon,  and  while  the 
vessel  lay  in  that  port,  after  a  part  of  the  cargo  had  been  dis- 
charged, it  became  necessary  during  a  storm  to  cut  away  most 
of  her  rigging  arid  spars,  on  account  of  which  an  average  was 
adjusted  there,  and  a  contribution  at  the  rate  of  about  10^  per 
cent,  was  apportioned  to  the  ship  and  the  part  of  the  cargo  re- 
maining on  board,  and  the  freight  of  such  part,  according  to 
the  usages  of  that  place  ;  and  the  master  refused  to  deliver  the 
remainder  of  the  cargo  until  the  contribution  assessed  upon  it 
had  been  paid.  Under  an  adjustment  in  New  York,  the  con- 
tribution would  have  been  something  over  14  per  cent,  on  a 
lower  valuation  of  the  contributory  value  of  the  different  in- 
terests, making  a  less  amount  contributable  by  the  cargo.  The 
question  was,  whether  the  underwriters  were  liable  to  the  as- 
sured for  the  larger  amount  actually  contributed  by  the  cargo 
at  Lisbon,  or  only  that  which  it  would  have  been  liable  to 
contribute  by  the  rule  in  New  York.  Van  Ness,  J..  in  giving 
the  opinion  of  the  court,  said  :  "  There  is  no  principle  more 
firmly  established,  than  that  the  insurers  are  bound  to  return 
the  money  which  the  assured  has  been  obliged  to  advance  in 
consequence  of  any  peril  within  the  policy,  provided  it  be 
fairly  paid,  and  does  not  exceed  the  amount  of  the  subscrip- 
tion." And  the  judgment  was  accordingly  for  the  larger 
amount  which  had  been  actually  paid  at  Lisbon.1 

The  doctrine  stated  above,  and  recognized  in  this  case,  is  no 
doubt  the  law  upon  the  subject,  notwithstanding  the  contrary 
decisions  already  noticed.  This  doctrine  is  riot  peculiar  to 
insurance,  but  is  an  axiom  in  jurisprudence  generally,  and  is 
illustrated  and  confirmed  by  divers  adjudications  : 

As  in  case  of  a  payment,  by  the  consignee  of  an  English 
ship,  of  an  assessment  on  the  cargo  at  St.  Petersburg,  the  port 
of  delivery,  according  to  the  usage  there,  and  contrary  to  that 
in  England,  on  the  master's  refusing  to  deliver  the  cargo  until 

1  Strong  v.  N.  Y.  Firem.  Ins.  Co.,  11  Johns.  323. 
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it  was  paid,  in  which  Lord  Tenterden  (then  Mr.  C.  J.  Abbott), 
gave  his  decided  opinion,  and  that  of  his  associates,  Bayley, 
Holroyd,  and  Littledale,  against  the  claim  of  the  shipper  to  re- 
cover back  the  amount  so  paid.1 

The  same  doctrine  reappears  in  the  case  of  a  charter-party 
made  in  Scotland,  of  a  British  vessel,  to  carry  a  cargo  from 
Scotland  to  St.  Petersburg,  at  a  gross  sum  for  the  whole  ton- 
nage of  the  vessel.  On  the  voyage  the  ship  was  compelled 
by  stress  of  weather  to  put  into  Erdholm,  where  a  part  of  the 
cargo  was  sold  to  pay  for  repairs  of  the  ship,  and  on  arrival  at 
St.  Petersburg,  an  average  was  there  stated  by  a  despacheur 
for  the  expense  of  putting  into  Erdholm,  including  wages  and 
provisions,  in  conformity  to  the  usage  at  St.  Petersburg,  and 
contrary  to  the  rule  in  Great  Britain,  and  only  the  excess  of 
the  proceeds  of  the  goods  sold  at  Erdholm  over  the  assess- 
ment on  the  cargo  for  contribution,  according  to  that  statement, 
was  accounted  for  by  the  master.  A  suit  being  brought  by 
the  shippers  in  England  against  the  owner  of  the  ship,  to  re- 
cover the  remainder  of  the  proceeds  of  the  goods  so  sold,  a 
verdict  was  given  in  favor  of  the  plaintiffs  in  a  trial  before 
C.  J.  Abbott.  On  the  case  coming  before  the  other  three 
judges,  Bayley,  J.  said  :  "I  am  of  opinion  that  so  much  only 
(of  the  proceeds  of  the  goods)  could  have  been  replaced  to  the 
plaintiffs'  account,  as  the  law  of  the  country,  a  port  of  which 
was  the  ship's  place  of  ultimate  delivery,  would  warrant,"  in 
which  Holroyd  and  Littledale,  Justices,  concurred ;  and  a 
nonsuit  was  thereupon  entered.2 

The  same  doctrine  governs  the  decision  of  Savage,  C.  J., 
and  Sutherland  and  Wood  worth,  Justices,  in  New  York,  in 
case  of  a  general  average  stated  at  Rotterdam,  the  port  of  des- 
tination, in  an  action  on  a  policy  upon  the  cargo,  a  part  of 
which  had  been  sold  to  pay  for  the  repairs  of  the  vessel  at 
Halifax,  where  the  vessel  had  put  in  from  necessity,  and  one 
of  the  questions  raised  in  the  case  related  to  the  settlement  of 
the  average.  Mr.  C.  J.  Savage,  speaking  for  the  court,  said: 

1  Simonds  v.  White,  2  B.   &   C.         2  Dalgleish  v.  Davidson,  5  D.  &  R. 
805  ;  S.  C.,  4  D.  &  R.  375.  803. 
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"  When  a  general  average  is  fairly  settled  in  a  foreign  port,  and 
the  assured  is  obliged  to  pay  his  proportion  of  it,  he  may  re- 
cover the  amount  from  the  insurer,  though  the  average  may 
have  been  settled  differently  from  what  it  would  have  been  at 
the  home  port."  l 

There  is  a  diversity  in  the  effect  of  a  foreign  adjustment  in 
respect  to  the  parties  interested  in  the  respective  subjects  : 
first,  in  merely  varying  the  proportions  of  the  contribution  by 
different  interests,  for  losses  or  expenses  that  are  equally  the 
subject  of  general  average,  both  in  the  place  of  destination  and 
in  that  of  making  the  policy ;  or,  second,  by  bringing  into 
general  average  what  by  the  laws  of  the  place  where  the  poli- 
cy is  made  is  particular  average,  and  vice  versa ;  or,  third,  by 
bringing  into  general  average  losses  or  expenses  which  are 
neither  general  nor  particular  average  in  the  place  where  the 
policy  or  bills  of  lading  or  charter-party  were  made. 

In  regard  to  either  of  these  predicaments,  it  is  plain,  upon 
the  general  principles  of  law,  that,  as  far  as  either  interest  is 
affected  by  an  actual  adjustment,  settled  in  a  country  having 
jurisdiction  of  the  subject-matter,  and  according  to  the  laws  or 
a  judicial  decree  in  such  country,  all  parties  ought  to  be  bound. 
In  regard  to  the  first  case,  for  example,  where  the  foreign  ad- 
justment merely  varies  the  proportions  of  the  contributions  by 
the  several  interests  for  a  loss  which  is  equally  the  subject  of 
general  contribution  in  both  countries,  the  several  interests 
ought  to  be  bound*;  as,  for  instance,  contributions  by  the  ship 
and  the  freight,  which  vary  exceedingly  in  different  countries, 
since,  in  respect  of  the  cargo,  the  foreign  adjustment  is  usually 
final  and  irrevocable,  and  so  it  frequently  is  in  respect  of  the 
freight ;  and  from  the  admission  of  its  conclusiveness  in  respect 
of  either  one  or  both  of  those  interests,  it  will  follow  that  it 
must  be  so  in  respect  of  the  others.2 

In  regard  to  the  second  case,  where  a  loss  is  general  average 
under  one  jurisdiction  and  particular  average  under  another,  as 
the  general  average  only  will  ordinarily  come  under  adjudica- 

1  Depau  v.  Ocean  Ins.  Co.,  5  Cow-  2  Loring  r.  Neptune  Ins.  Co.,  20 
en.  63.  Pick.  R.  411. 
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tion  and  adjustment  in  the  foreign  country,  it  is  sufficient  if 
the  foreign  adjustment  is  considered  final  as  far  as  the  parties 
are  affected  by  it.  Take,  for  instance,  the  case  of  an  Ameri- 
can ship,  in  respect  of  which,  and  its  cargo  and  freight,  an 
adjustment  of  a  loss  is  made  at  the  port  of  destination,  in 
which  a  loss  that  is  particular  average  in  the  United  States  is 
contributed  for  as  general  average  in  the  foreign  port  ;  suppos- 
ing the  ship  to  be  insured  in  the  United  States,  it  could  not  be 
pretended  that  the  owner  of  the  ship,  after  being  partially  in- 
demnified in  the  foreign  port,  should  recover  against  his  un- 
derwriters just  as  if  no  such  foreign  average  had  been  settled, 
since  this  would  give  him  a  twofold  indemnity.  On  the 
other  hand,  there  seems  to  be  no  reason  why  he  should  be  in 
a  worse  situation  because  such  a  foreign  adjustment  had  been 
made,  as  he  might  be,  if  it  were  held  to  be  conclusive  as  to 
his  claim  upon  his  underwriters.  If  in  such  case  a  particular 
average  is  adjusted  according  to  the  laws  of  the  place  where 
the  policy  was  made,  and  the  amount  received  under  the 
foreign  adjustment  is  allowed  in  part  or  full  satisfaction  of  the 
claim  on  the  underwriters,  as  the  case  may  be,  this  will  be 
giving  sufficient  effect  to  the  foreign  adjustment,  as  it  makes 
it  final  to  the  extent  to  which  it  affects  the  contract. 

In  respect  to  the  third  case,  namely,  where  a  loss  is  included 
in  a  general  average  in  one  country  which  is  not  insured 
against  in  the  policies  of  another,  the  underwriters  in  the  lat- 
ter certainly  ought  not  to  be  liable  to  indemnify  the  assured 
against  the  proportion  of  a  foreign  adjustment  of  such  a  loss. 
The  construction  of  the  policy,  as  of  any  other  instrument,  is 
undoubtedly  regulated  by  the  laws  of  the  place  where  it  is 
made.  If  a  kind  of  loss  included  in  a  general  average  is  ex- 
pressly excluded  from  the  risks  assumed  by  the  underwriters, 
they  certainly  are  not  liable  for  it  •  and  if  it  is  excluded  by 
the  legal  construction  put  upon  the  instrument,  it  does  not  ap- 
pear why  the  same  consequence  should  not  follow. 

Accordingly,  in  a  Louisiana  case,  where,  under  a  policy 
upon  a  vessel  from  New  Orleans  to  Hamburg,  the  assured 
claimed  a  loss  by  carrying  a  press  of  sail  to  keep  off  a  lee- 


SECT.    XIV.]  ADJUSTMENTS    ABROAD.  169 

shore,  alleging  that  it  was  a  subject  of  general  average  by  the 
usage  at  Hamburg,  the  port  of  destination,  the  claim  was  re- 
jected, on  the  ground  that,  by  the  law  of  Louisiana,  according 
to  which  the  contract  must  be  construed,  such  a  loss  was  not 
recoverable,  either  as  general  or  particular  average.1 

Though  it  be  admitted  that  the  contract  is  to  be  construed 
according  to  the  laws  and  usages  of  the  place  where  it  is  made, 
it  does  not  follow  that  no  regard  is  to  be  had  to  the  laws  and 
usages  of  any  other  place.  The  reasons  given  by  Lord  Ten- 
terden  (in  Dalgleish  v.  Davidson)  are  conclusive  to  the  contrary. 
The  lex  loci  is,  that  underwriters  shall  reimburse  general 
averages,  if  within  the  perils  insured  against,  according  to  the 
apportionments  made  and  contributions  exacted  abroad  at  the 
port  of  destination.  But  it  would  not  follow  that,  because  the 
assured,  in  a  policy  on  the  ship  underwritten  in  New  Orleans, 
was  enabled  to  recover  against  the  shippers  at  Hamburg,  the 
port  of  destination,  a  contribution  of  a  part  of  the  value  of  sails 
blown  away  in  keeping  off  a  lee-shore,  he  might  therefore 
come  back  upon  his  underwriters  at  New  Orleans  for  the  rest 
of  the  damage.  This  claim  did  not  come  within  the  Ham- 
burg jurisdiction,  where  it  would  only  be  decided  what  he 
should  recover  against  the  cargo.  Had  he  been  there  com- 
pelled to  contribute  for  damage  to  the  cargo,  and  claimed  re- 
imbursement from  his  underwriters,  the  case  would  be  differ- 
ent, and  like  the  two  others  above  stated. 

1415.  If,  in  the  statement  of  a  general  average  at  the  for- 
eign port  of  destination  in  the  case  of  an  American  ship,  a 
charge  by  the  ship-owner  is  excluded,  which  would  have  been 
included  at  the  home  port,  the  insurers  of  the  ship  at  the  home 
port  are  liable  for  the  ship's  proportion  of  the  excluded  item. 

Thus  in  an  adjustment  of  a  general  average  at  Bremen,  the 
port  of  destination,  on  a  ship  belonging  to  Maine,  its  cargo  and 
freight,  for  a  loss  by  putting,  from  necessity,  into  Cuxhaven  to 
refit,  on  the  passage  from  Richmond,  in  Virginia,  the  expense 
of  wages  and  provisions  during  the  detention  was  not  included, 

1  Shiffv.  Louisiana  State'Ins.  Co.,  6  Martin,  N.  S.  629. 
VOL.   II.  15 
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which  would  have  been  according  to  the  usage  in  Maine. 
It  was  held  in  that  State,  that  the  assured  must  account  for 
what  had  been  received  under  the  adjustment  at  Bremen,  and 
that  the  deficiency,  according  to  the  usage  in  Maine,  should 
be  made  up  by  the  insurers.1 

1416.  Whether  the  underwriter  on  a  vessel  is  liable  for  the 
amount  paid  under  an  apportionment  decreed  by  a  court  of 
competent  jurisdiction  for  damage  to  another  by  accidental 
collision,  for  which  he  is  not  liable  by  the  law  of  the  place 
where  the  policy  is  made  ? 

Collision  may  be  accidental  and  without  the  fault  of  either 
party,  or  by  the  fault  of  one,  or  by  that  of  both.  The  first  is 
the  case  we  are  considering,  and  by  our  law,  as  well  as  that  of 
England,  the  owners  of  each  ship  and  their  underwriters  pay 
their  own  damage.  The  French  law  is  the  same.2 

By  the  law  within  certain  jurisdictions,  as  on  the  rivers 
Hoogly  and  the  Elbe,  the  expense  of  repairing  the  damage  to 
the  two  vessels,  or  to  the  vessels  and  cargoes,  is  made  a  subject 
of  assessment  upon  the  vessels,  or  upon  them,  their  cargoes  and 
pending  freights,  in  equal  parts,  or  in  the  proportion  of  their 
respective  values.  And  our  question  is,  whether  the  under- 
writers on  a  vessel  are  liable  to  reimburse  to  the  owners  the 
amount  which  the  vessel  is  assessed  under  such  a  foreign  law 
or  usage,  for  the  repairs  or  destruction  of  the  other,  on  account 
of  the  damage  or  loss  on  such  other  being  proportionally 
greater. 

It  has  been  held  in  England,  on  elaborate  discussion,  that 
underwriters  there  are  not  liable  to  reimburse  payments  made 
abroad  by  ship-owners  for  such  damage. 

The  ship  La  Valeur,  insured  in  England,  was  assessed  at 
Calcutta,  according  to  the  usage  there,  for  half  of  the  aggregate 
damage  by  collision  with  a  steamer  in  the  river  Hoogly.  No 
objection  was  made  by  the  insurers  to  the  claim  for  the  dam- 
age to  the  La  Valeur,  but  they  resisted  the  claim  for  what  was 

1  Thornton  v.   U.  S.  Ins.  Co.,  3     Paty,  Cours  de  Droit  Com.,  torn.  4, 
Fairfield's  (Maine)  R.  150.  p.  14,  ed.  1823. 

2  Code  de  Com.  a.  407;    Boulay 


SECT.  XIV.]  ADJUSTMENTS    ABROAD.  171 

paid  on  account  of  the  excess  of  the  damage  to  the  steamer. 
Lord  Denman,  C.  J.,  and  Littledale,  Williams,  and  Coleridge, 
Justices,  decided,  in  1836,  that  the  assured  should  recover  for 
the  damage  to  his  own  vessel,  but  not  for  what  was  paid  on 
account  of  the  excess  of  the  damage  to  the  other.  Lord  Den- 
man remarked,  that  there  was  no  precedent  in  favor  of  such  a 
claim.  The  main  ground  of  the  decision  was,  that  such  a  loss 
is  not  a  direct  consequence  of  the  perils  of  the  seas,  whether 
the  collision  is  with  or  without  the  fault  of  either  or  both  of 
the  vessels.1 

The  same  question  has  been  differently  decided  by  Mr.  Jus- 
tice Story  in  the  Circuit  Court  of  the  United  States,  and  his 
decision  has  been  concurred  in  by  the  other  judges  of  the  Su- 
preme Court.  It  was  the  case  of  the  ship  Paragon,  insured  in 
Boston,  on  time,  which,  in  descending  the  Elbe  in  ballast, 
during  1836,  came  in  collision  with  a  galiot,  and  sunk  it, 
no  fault  being  imputable  to  the  pilot  or  crew  of  either  vessel. 
The  Paragon  put  into  Cuxhaven  for  repairs,  where  she  was 
libelled  in  the  marine  court  for  one  half  of  the  amount  of  the 
entire  loss  on  the  two  vessels,  and  of  jthe  cargo  and  freight  of 
the  galiot,  amounting,  in  the  aggregate,  to  $  6,000,  and  the 
decree  was  in  favor  of  the  claim,  for  $  2,600,  being  half  of  the 
excess  of  loss  on  the  galiot,  and  its  cargo  and  freight,  and  the 

1  Devaux    v.  Salvador,   4  Ad.    &  on  account    of   the  damage    to    the 

El.  420,  cited  supra,  Vol.  I.  p.  678,  steamer,     Blackett    v.    Roy.     Exch. 

No.    1137.      Lord  Denman  cites   the  Ass.  Co.,  2  Cr.  &  J.  244;  S.  C.,  2 

maxim  of  Lord  Bacon:   "  It  were  in-  Tyrwh.  266;  The  Woodrop  Sims,  2 

finite  for  the  law  to  judge  of  the  causes  Dods.  Ad.   R.  35;  Laws  of  Oleron, 

of  causes,  and  their  impulsions  one  on  15;    Vin.  Abr.   tit.   Master  of  Ship, 

another,  therefore  it  contenteth  itself  (A.)  279,  p.   340;    Emer.  vol.   1,  p. 

with  the  immediate  cause,  and  judg-  413,  ed    1827,   ch.    12,   s.    14;    Les 

eth  of  the  act  without  looking  to  any  Jugemens    d'Oleron,     a.     14;     Ord. 

further  degree."     Law  Tracts,  1837,  Wish.  art.  26,  27,  50,  70  ;  Le  Droit 

p.  35.     But  what  cause  is  immediate,  Asiatique,     tit.     10 ;     Boulay    Paty, 

and  what  remote,  is,  as  we  have  seen,  Cours  de  Droit  Com.  Mar.,  tit.  x.,  s. 

(supra,  Vol.  I.  ch.  13,  s.   14,)  often  a  16,  torn.  4,  p.  16  ;  Poth.  Ins.,  ch.  i., 

question    of    much     difficulty.      Mr.  s.   ii.,  a.   2,  subsec.  2.  49  ;    Traites 

Maule  cited,  in  support  of  the  claim  sur    Differentes    Matieres    de    Droit 

for  reimbursement  of  the  amount  paid  Civil,  torn.  3,  p.  18,  ed.  1781. 
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master  took  up  on  bottomry  the  sum  of  $  3,000,  to  pay  for 
the  repairs  of  his  own  vessel,  and  the  amount  decreed  to  the 
other.  The  insurers  admitted  themselves  to  be  answerable  for 
the  damage  to  the  Paragon,  but  objected  to  the  reimbursement 
of  the  $  2,600  paid  on  account  of  the  excess  of  the  loss  on  the 
galiot  and  its  freight  and  cargo. 

Mr.  Justice  Story  decided  that  the  underwriters  in  a  policy 
made  in  Boston  were  liable  to  reimburse  the  whole  $  3.000,1 
and  the  decision  was  confirmed  in  the  Supreme  Court;2  and 
followed  by  Justices  Nelson  and  Betts,  in  the  Circuit  Court 
of  the  United  States  in  New  York.3 

It  was  admitted  that  collision  was  a  peril  of  the  seas,  and 
covered  by  the  policy ;  that  the  collision  occurred  under  the 
jurisdiction  of  the  city  of  Hamburg ;  that  the  court  at  Cux- 
haven  was  under  the  same  jurisdiction,  and  the  decree  was  in 
conformity  to  the  marine  ordinance  of  that  city  ;  that  the  un- 
derwriters were  not  liable  for  this  loss  as  a  general  average ; 
and  that  according  to  the  laws  of  the  United  States,  where  the 
policy  was  made,  the  ship  would  not  have  been  liable,  either 
in  admiralty  or  at  common  law,  for  a  similar  claim  for  excess 
of  damage  to  another  by  inevitable  collision. 

The  question  was,  whether  the  amount  so  decreed  by  a 
foreign  judicatory  to  be  paid  to  a  third  party  was  a  direct  con- 
sequence of  a  peril  of  the  seas,  as  insured  against  under  a  policy 
made  in  Boston. 

One  alleged  ground  for  holding  it  to  be  such  a  direct  effect 
of  the  collision  in  respect  to  the  insured  ship  was,  that  it  had 
been  so  considered  according  to  the  general  doctrines  of  com- 
mercial law  by  eminent  jurists  on  the  continent  of  Europe,  for 
which  Emerigon  4  and  Pothier  5  are  cited,  both  of  whom  are, 

1  Peters  v.    Warren   Ins.    Co.,   3  4  Tom.  I.   pp.  414-417,    ch.  12, 
Sumn.  R.  389.  s.  14,  and  note  by  Estrangin. 

2  S.  C.,  14  Pet.  Sup.   Ct.  R.   99.  5  Traite    d'Assurance,   n.  49.     In 
A  similar  decision  was  subsequently  the  Circuit  Court,  Judge  Story  cited 
made     by    Judge     Story.      Hall    v.  also  the   commercial  ordinances   and 
Wash.  Ins.  Co.,  2  Story's  R.  176.  sea  laws  largely,  but  their  provisions 

3  Sherwood  v.  The  General  Mutual  are  diverse  and  multifarious,  and  none 
Ins.  Co.,  1  Blatchford's  R.  251.  of  them  seem  to  come  to  the  point  in 
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however,  speaking  of  averages  made  under  and  according  to 
their  own  laws,  not  by  foreign  judicatories  under  foreign  laws 
contrary  to  their  own.  If  we  take  the  authority  of  the  Ro- 
man law,1  Emerigon,2  Boulay  Paty,3  and  the  French  Code  of 
Commerce,4  as  the  best  authorities  for  the  prevailing  usage  and 
legislation  on  the  continent  of  Europe,  damage  by  inevitable 
collision  is  not  a  subject  of  average  between  the  vessels. 
These  citations  certainly,  therefore,  do  not  bear  out  the  decis- 
ion of  the  court. 

The  utmost  stretch  to  which  the  citations  seem  to  be  appli- 
cable is  to  the  doctrine,  that  where,  by  the  laws  under  which 
the  policy  is  made,  the  aggregate  damage  by  collision  is  con- 
tributed for  by  the  two  ships,  and  their  cargoes  and  freights,  in 
the  proportion  of  their  values  respectively,  or  by  the  two  ships 
only,  in  equal  portions,  or  proportionally  (for  the  ordinances, 
usages,  and  responses  of  the  jurists,  differ  in  these  respects), 
the  underwriters  are  liable  to  make  good  the  loss  to  the  as- 
sured. Even  to  this  extent  Boulay  Paty5  merely  gives  his 
own  opinion,  apparently  not  considering  the  rule  to  be  estab- 
lished.6 Bat  the  question  in  discussion  is  different. 

Another  ground  of  the  decision  is  its  analogy  to  foreign  ad- 
justments of  general  average,  in  respect  of  which  Mr.  Justice 
Story,  in  giving  the  opinion  of  the  Supreme  Court,  confirming 
his  own  in  the  court  below,  says  :  "  General  average  is  only 
payable  where  it  is  a  consequence,  or  result,  or  incident,  of 
some  peril  insured  against";  meaning,  of  course,  only  so  far 
as  it  is  such  consequence,  result,  or  incident.7  To  determine 

issue    in  the   case,   and  the  French  5  Cours  de  Droit  Com.,  torn.  4,  p. 

Code  de  Com.,  lib.  2,  tit.  11,  a.  407,  15. 

and  with  it  Boulay  Paty,  Cours  de  6  His  words  are,   "  Nous  sommes 

Droit  Com.,  torn.  4,  p.  14,  as  far  as  de  1'avis." 

they  have  any  bearing,  seem  to    be  7  It  is  always  admitted,  and  is  not 

against  the  conclusion  to  which  the  subject  to  doubt,  that,  in  order  to  ren- 

court  arrived.  der  the  underwriter  liable  to  reim- 

1  Dig.  Lib.  9,  t.  2,  1.  29,  s.  4.  burse  any  foreign  contribution,  it  must 

2  Ch.  12,  s.  14.  be  for  a  peril  and  species  of  loss  in- 

3  Tom.  IV.  p.  14.  sured  against.     Simonds  v.  White,  2 

4  Lib.  2,  tit.  11,  a.  407.  B.  &  P.  805.    Under  a  foreign  adjust- 

15* 
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the  construction  of  the  phrase  "  peril  of  the  seas  "  in  the  policy, 
we  must  resort  to  the  lex  loci  where  the  policy  is  made.  By 
the  ordinary  construction  put  upon  that  phrase  in  Boston, 
where  the  policy  in  question  was  made,  the  phrase  "  peril  of 
the  seas  "  does  unquestionably  mean  general  averages  in  the 
ordinary  sense,  and  the  common  form  of  policies  covers  such 
losses  by  the  implication  of  some  of  its  express  provisions, 
which  specifically  mention  general  average  as  a  species  of  loss 
for  which  the  insurers  are  liable.  Applying  the  same  test  in 
the  present  case,  the  phrase  "  peril  of  the  seas "  as  unques- 
tionably is  construed,  and,  indeed,  in  this  very  case  is  express- 
ly admitted  by  the  court,  to  mean,  the  general  or  particular 
averages  directly  consequent  upon  the  perils  enumerated.  If 
the  insurance  is  against  capture  only,  the  underwriter  is  not 
liable  for  average  by  jettison  to  avoid  shipwreck. 

The  court  say  that  charges  coming  into  general  average,  as 
commonly  adjusted  and  admitted  to  be  comprehended  in 
"  perils  of  the  seas  "  in  our  policies,  are  as  far  from  the  purport 
of  that  phrase  as  the  contribution  for  the  destruction  of  the 
galiot  in  this  case.  Admit  it  to  be  so  (which  I  think  it 
is  not),  the  difference  is  that  those  charges,  by  the  usage 
in  Boston  where  the  policy  was  made,  come  within  the 
known  construction  ordinarily  put  upon  the  phrase  in  that 
place  ;  whereas  the  charge  for  damage  done  to  third  parties  at 
home  or  abroad,  whether  unwittingly,  or  by  mistake,  or  mali- 
ciously, in  the  course  of  the  voyage,  is  notoriously,  as  is  admit- 
ted in  the  case,  not  included  by  usage  in  the  construction  of 

ment,  where  it  "is  greater  than  it  insured,  the  underwriter  had  notice, 
would  be  by  the  law  of  the  place  whereby  the  policy,  by  construction, 
where  the  policy  is  made,  the  liability  included  the  liability  for  such  a  con- 
to  reimburse  it  was  put  by  Lord  Ken-  tribution.  Walpole  v.  Ewer,  Marsh, 
yon  in  one  case  upon  the  fact,  that,  the  Ins.  2d  ed.  762.  Buller,  J.  put  the 
insurance  being  on  the  interest  in  a  liability,  in  another  case,  upon  a  usage 
respondentia  bond  on  goods  by  a  in  England,  where  the  policy  was 
Danish  ship,  and  the  contribution  made,  to  settle  according  to  adjust- 
being  made  under  an  adjustment  in  a  ments  at  Pisa,  similar  to  the  one  in 
Danish  port  according  to  the  Danish  question.  Newman  r.  Cazalet,  Marsh, 
law,  to  which  port  the  interest  had  been  Ins.  2d  ed.  763,  n. 
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that  phrase.  We  cannot  resort  to  usage  for  a  construction  of 
what  is  included  in  the  policy,  and  thence  conclude  that  some- 
thing else  is  included  which  has  no  sanction  of  usage,  and 
which,  as  in  this  case,  is  admitted  to  be  directly  inconsistent 
with  oar  own  usage.  This  would  be  to  piece  out  a  usage  by 
tacking  to  it  a  case  which  the  court  might  deem  analogous, 
and  which  is,  as  far  as  our  usage  goes,  admitted  to  be  ex- 
cluded. Besides,  the  analogy  in  the  case  in  question  is  some- 
what forced,  for  it  is  the  analogy  of  what  is  a  matter  of  con- 
tribution among  divers  interests  and  subjects,  in  some  foreign 
jurisdictions,  to  what  the  court  classes  as  a  particular  average 
under  our  own. 

The  whole  question  is  as  to  the  force  of  a  foreign  adjudi- 
cation between  the  assured  and  a  third  party,  in  putting  a  con- 
struction upon  the  contract  between  the  assured  and  insurer. 
And  I  cannot  see  how  it  can  have  any  force  whatever.  I  am 
not  aware  of  any  instance  in  the  range  of  the  jurisprudence  on 
this  subject,  where  underwriters  have  been  held  to  be  liable 
for  the  reimbursement  of  any  payment  or  penalty  for  damage 
done  to  other  parties  by  the  assured  or  the  master  and  crew, 
except  voluntary  sacrifices  of  the  property  of  others  for  the 
safety  of  the  insured  subject,  or  liable  for  any  damage  whatever 
done  by  the  elements  to  a  third  party,  as  in  the  case  in  con- 
sideration, without  any  agency  of  the  assured  or  the  master 
and  crew  of  his  vessel. 

The  foreign  rule  may  include  the  cargoes  and  freights  in  the 
apportionment  of  the  damage,  as  that  of  Hamburg  seems  to  do  ; 
which  renders  the  consequences  tacked  to  the  collision  still 
more  remote  than  where  the  apportionment  is  confined  to  the 
ships. 

M.  Doubousquie  l  supplies  us  an  illustration  of  the  extent 
to  which  the  doctrine  would  carry  us.  He  considers  that  the 
French  Civil  Code,2  which  renders  a  party  liable  to  others  for 
damage  by  his  own  fault  or  that  of  his  servants  or  agents, 
renders  the  owner  of  a  building  that  takes  fire  in  consequence 

1  De  la  Assurance,  sect.  29.  2  Art.  1382,  1383,  and  1384. 
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of  his  negligence,  or  that  of  his  domestics,  whereby  a  neigh- 
boring building  is  burnt,  liable,  and  his  building  is  subject  to 
a  lien  for  the  loss  of  such  other  building.  Suppose  such 
owner  to  insure  his  house  with  a  company  in  New  York,  can 
it  be  supposed  that  his  insurers  are  liable  for  the  amount  which 
he  is  liable  to  pay  in  France  for  the  destruction  of  the  neigh- 
boring building  ?  And  I  cannot  see  that  the  case  is  not  pre- 
cisely parallel  to  the  one  in  question,  except  that  it  is  a  strong- 
er one  in  favor  of  the  liability,  for  the  insurers  have  a  more 
positive  notice  of  the  case  being  under  foreign  jurisdiction.1 

The  now  prevailing  doctrine  in  England  and  the  United 
States,  that  underwriters  are  liable  for  loss  by  the  perils  in- 
sured against,  occasioned  by  the  negligence  or  mistake  of 
the  mariners  at  sea,2  and  domestics  on  land,3  renders  the  ex- 
tent to  which  the  liability  of  underwriters  is  stretched  by  the 
decisions  under  consideration  still  more  questionable  than  it 
would  be  under  the  old  rule,  excluding  that  enhancement  of 
the  risks. 

The  rule  for  dividing  equally  the  aggregate  loss  by  collision, 
even  in  cases  where  there  is  fault,  is  considered  by  the  jurists 
as  without  principle  and  anomalous  (judicium  rusticorum),  and 
it  is  still  more  objectionable  to  carry  it  to  cases  of  inevitable 
loss,  which  in  other  cases  is  left  where  it  falls. 

There  is  some  reason  why  parties  should  agree  that  the 
policy  shall  cover  such  apportionment,  because  the  underwriter 
has  the  benefit  of  it  where  the  excessive  damage  is  sustained 
by  the  subject  which  he  insures,  and,  accordingly,  it  is  not 
inequitable  to  agree  that  he  shall  make  indemnity  where  the 
operation  of  the  foreign  usage  is  unfavorable  to  the  assured. 
But  there  is  a  great  difference  between  the  introduction  of  the 
rule  by  contract  or  by  statute,  or  in  virtue  of  a  usage,  and  in- 
troducing it  by  construction.  In  the  former  cases,  the  rule 
may  be  confined  to  collision,  but  such  a  rule  cannot  be  intro- 

1  Emerigon,  torn.  1,  p.  417,  ch.  12,        2  Supra,  Vol.  I.  p.  591,  No.  1049. 
s.  14,  states  a  similar  actual  decree  of        3  Supra,  Vol.  I.  p.  623,  No.  1096. 
the  Parliament  of  Paris  in  case  of  two 
mills  being  burnt. 
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duced  by  construction  without  apparently  departing  from  the 
well-established  doctrine,  that  only  the  direct  consequences  of 
a  peril  insured  against  are  covered  by  the  policy. 

As  the  contract  of  insurance  and  our  usage  now  are,  I  can- 
not, until  the  subject  shall  be  reconsidered  and  further  ex- 
amined, notwithstanding  the  above  decisions,  but  consider  it 
to  be  the  better  doctrine,  that 

The  underwriter  is  not  liable  to  indemnify  the  assured  for 
assessments  on  the  insured  subject  under  foreign  jurisdictions, 
on  account  of  damage  to  other  vessels  and  their  cargoes  by  ac- 
cidental collision. 

1417.  Damage  to  an  insured  vessel  by  collision   entirely 
through  the  fault  of  those  having  charge  of  another  vessel,  is 
a  loss  by  perils  of  the  seas,  for  which  insurers  are  liable.1 

1418.  Damage  to  an  insured  vessel  by  collision  through  the 
negligence  or  mistake  of  the  master  and  crew  of  such  vessel, 
is,  according  to  our  prevailing  jurisprudence,  at  the  risk  of  the 


insurers? 


1419.  Whether  the  underwriters  on  a,  ship  are  bound  to  in- 
demnify the  assured  for  the  loss  to  which  he  may  be  subject 
through  the  liability  of  his  ship,  for  damage  to  other  ships  and 
their  cargoes  by  collision  through  the  fault  of  the  master  and 
mariners  of  his  own  ship,  and  without  any  fault  on  the  part  of 
the  mariners  of  the  other  ship  ? 

Collision  is  a  peril  of  the  seas,  and  since,  by  our  prevailing 
jurisprudence,  underwriters  against  perils  of  the  seas  are  liable 
for  loss  by  those  perils  through  the  negligence  or  mistake  of 
the  master  and  mariners,  it  follows  that,  according  to  the  de- 
cision in  the  case  of  collision  by  the  ship  Paragon  in  the  Elbe, 
above  stated,  they  are  liable  for  loss  to  the  assured  on  the  ship 
insured  by  them,  by  reason  of  its  running  down  another, 
through  the  carelessness  or  mistake  of  the  master  and  mari- 
ners of  the  insured  ship.  And  so  it  has,  accordingly,  been 

1  In   such  case  the  owners  of  the  the  loss  are  entitled  to  the  benefit  of 

other  vessel  are  liable  for  the  damage,  this  remedy  over. 

Story,   Bailments,  3d   ed.  p.  599,  s.  2  gee   supraj    Vol.    I.    No.   1049, 

608  c,  and  the  insurers  who  have  paid  1099. 
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held  by  Mr.  Justice  Story,1  and  by  Justices  Nelson  and  Betts. 
in  the  Circuit  Court  of  the  United  States  in  New  York.2 
Under  this  latter  decision,  the  underwriters  were  held  liable 
for  a  loss  by  damage  to  which  the  assured  was  liable  by  rea- 
son of  his  vessel  running  down  another,  and  sinking  it,  in  going 
out  of  the  harbor  of  New  York. 

This  question  is  similar  in  principle  to  that  stated  below, 
where  the  collision  is  through  the  fault  of  both  parties,  the 
question  in  that  case,  as  well  as  this,  being,  whether  the  un- 
derwriters on  ship  A  are  liable  for  damage  to  which  its  owner, 
the  assured,  is  subject  by  its  running  down  the  ship  B;  the 
only  difference  being,  that  the  case  of  both  parties  being  in 
fault  is,  in  the  European  continental  jurisprudence,  one  for 
contribution  in  common  average  between  the  two  ships, 
whereas  they  do  not  make  a  common  average  where  only  one 
party  is  in  fault. 

For  the  reasons  about  to  be  stated  against  the  underwrit- 
ers being  liable  in  that  case,  or  in  the  case  above  stated,3 
against  a  like  liability  under  an  inevitable  collision,  I  con- 
clude that 

Underwriters  under  the  common  form  of  policy  ought  not 
to  be  bound  to  indemnify  the  assured  against  loss  to  which  he 
may  be  indirectly  liable  by  reason  of  his  master  and  mariners 
negligently  or  maliciously  doing  damage  to  third  parties. 

1420.  The  aggregate  damage  to  two  vessels  by  collision 
through  the  fault  of  the  people  having  charge  of  them  on  both 
sides,  is,  by  the  French  law,4  and  by  the  admiralty  law  as 
administered  in  England,5  apportioned  upon  the  two  vessels. 
The  same  rule  has  been  stated  to  be  the  law  as  administered 

1  Hall  v .  Washington  Ins.  Co.,  2         5  Le  Neve  v.  The  Edinburgh  and 
Story's  R.  176.  London  Shipping  Co.,  in  the  House 

2  Sherwood  v.  The  General  Mutual  of  Lords,  June,  1824,  1  Bell's  Comm. 
Ins.  Co.,  1  Blatchford's  R.  251.  p.  581,  5th  ed.  (in  this  case  indemni- 

3  Supra,  No.  1416.  ty  was  made  for  the  cargo)  ;  Hay  v. 

4  Ord.  1681,  lib.  3,  t.  7,  Des  Av.  Le  Neve,  2  Shaw's  Scotch   Appeal 
a.  10  ;    Valin,  torn.  2,  p.  165  ;  Cod.  Cases,  395  ;  S.  C.,  3  Hagg.  Ad.  R. 
de  Com.  a.  407;  Boulay  Paty,  torn.  328,  n.  ;  S.  C.,  Abb.  on  Shipp.,  7th 
4,  p.  15.  ed.  230,  n. 
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in  admiralty  in  the  United  States,  by  Mr.  Justice  Ware,  of  the 
District  Court  of  the  United  States  in  Maine,1  and  by  Judge 
Hopkinson,  of  the  District  Court  of  the  United  States  in 
Pennsylvania.2 

Remedy  to  a  party  in  such  case  has  been  refused  in  the 
English  courts  of  common  law.3 

Assuming  this  admiralty  doctrine  to  be  our  law,  we  have  a 
case  different  from  that  above  considered,4  namely,  one  of 
common  average  between  the  two  ships,  or  of  general  aver- 
age, if  the  cargoes  and  freights  of  the  vessels  are  brought  into 
apportionment  under  our  own  law,  and  not  under  foreign  law, 
as  before.  Should  it  be  so  decided  in  any  cases  actually 
brought  before  our  courts,  and  within  their  jurisdiction,  their 
decrees  must  be  considered  to  be  rightly  made. 

The  question  would  then  arise, 

Whether,  in  case  of  collision  by  fault  on  both  sides,  the 
underwriters  on  each  ship  are  liable  to  make  indemnity 
for  the  damage  to  the  ship  insured  by  them,  be  it  more  or 
less  ;  or  for  the  proportion  of  the  aggregate  damage  on  both 
sides  apportioned  to  the  ship  insured  by  them,  be  it  more  or 
less? 

In  the  first  place,  does  the  admiralty  decision  determine  any 
thing  materially  affecting  the  question  ?  It  only  decides  that, 
where  two  parties  act  in  concert  in  doing  damage,  they  shall 
mutually  make  reparation,  though  they  are  themselves  the  par- 
ties injuring  and  injured,  and,  consequently,  it  is  a  case  where 
each  is  precluded  from  demanding  reparation  from  the  other 
at  the  common  law.  The  decision  is  not  that  the  damage 

1  The  Scioto,  Davies's  R.  359.  v.  Seward,  4  C.  &  P.   106,  also  be- 

2  Reeves  v.  The  Ship  Constitution,  fore    Lord    Tenterden  ;    Vennell    v. 
Gilpin's  R.  579.  Garner,  1  Cromp.  &  M.21  ;  Luxford  v. 

3  Kent  v.  Elstob,  3  East,  18  ;  Van-  Large,  5  C.  &  P.  421,  per  Lord  Den- 
derplank  v.  Miller,   1  Moody  &  M.  man,  in  a  case  of  injury  to  the  person  ; 
169,  where  Lord  Tenterden  remarked  and   the  ruling  by  Coleridge,  J.,  in 
to  the  jury,  that,  to  enable  the  plaintiffs  case  of  injury  to  the  person  by  a  cabri- 
to  recover,  the  act  whereby  the  dam-  olet  was  similar,  Woolf  v.  Beard,  8 
age  was  occasioned  must  be  entirely  C.  &  P.  373. 

attributable  to  the  defendants;   Lack        4  Supra,  No.  1416. 


180  GENERAL    AVERAGE.  [CHAP.  XV. 

was  caused  by  any  extraordinary  action  of  the  elements,  for 
which  underwriters  are  liable  under  the  general  doctrine  on 
the  subject,  or  that  it  was  caused  otherwise  than  by  the  mis- 
feasance of  the  parties.  No  indemnity  for  loss  by  misfeasance, 
whether  direct  or  remote,  can  be  claimed  by  the  assured 
against  the  insurers,  excepting  under  barratry.  The  utmost 
extent  of  their  liability  in  respect  to  other  perils  is  for  loss  by 
negligence  or  mistake,  without  malice  or  fraud.  It  would 
be  an  extraordinary  construction,  to  consider  a  policy  including 
the  risk  of  barratry  to  be  a  stipulation  of  indemnity  to  the  as- 
sured against  all  loss  direct  or  indirect  by  the  fraudulent  acts 
of  the  master  and  crew  against  third  parties.  And  such  is  a 
necessary  result,  for,  whether  barratry  is  a  peril  of  the  seas  or 
not,  it  is  specifically  insured  against  in  a  great  part  of  marine 
policies  no  less  than  perils  of  the  seas ;  and  the  running  down, 
by  the  master  and  crew,  of  all  vessels  that  they  can  meet, 
or  any  vessel,  purposely  and  maliciously  or  fraudulently,  is 
unquestionably  barratry,  and  the  admiralty  law  of  all  coun- 
tries holds  the  ship  to  be  liable,  as  decidedly  at  least  as  in  case 
of  mistake  or  negligence,  and  the  ship-owner  could  not  extri- 
cate his  vessel  from  the  lien  for  indemnity  to  the  injured  ves- 
sels without  paying  the  damage.  The  loss  in  this  case  is, 
therefore,  precisely  as  direct  a  consequence  of  the  peril  insured 
against,  as  in  either  of  the  cases  above  cited,  in  which  the  un- 
derwriters were  held  to  be  liable. 

The  result  accordingly  is,  that,  under  the  doctrine  in  ques- 
tion, the  underwriter  on  a  ship  not  only  insures  that  ship 
against  the  damage  it  may  itself  sustain  by  collision,  but  also 
all  the  other  ships  on  the  ocean,  against  the  damage  that  they 
may  sustain  from  it,  by  reason  of  the  barratry  or  other  faults 
of  its  captain  and  crew. 

Admitting  that  the  admiralty  decision  decrees  the  damage 
by  collision  through  the  fault  of  the  parties  to  be  by  a  peril  of 
the  seas,  this  is  no  more  than  is  assumed  in  the  outset  on  all 
hands,  and  by  a  familiar  construction  of  that  phrase.  The 
only  question  is.  To  which  ship  is  the  damage  an  effect  of  the 
peril  of  the  seas?  Is  it  so  to  the  ship  that  is  injured,  or  to  the 
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one  that  does  the  injury  ?  The  answer  is  too  plain  for  discus- 
sion, and  yet  the  answer,  as  plain  as  it  is,  amounts  to  a  decision 
of  the  question,  and  leads  to  the  conclusion,  that, 

In  collision  by  fault  of  both  parties,  the  damage  to  either 
ship  is  the  direct  effect  of  the  perils  of  the  sea  in  respect  of  that 
ship,  for  which  the  underwriters  upon  such  ship  are  liable, 
except  where  they  are  exonerated  by  reason  of  the  loss  being 
occasioned  by  barratry  or  some  other  act  that  is  not  insured 
against. 

The  inconvenience  of  this  doctrine  is,  that  the  liabilities  of 
the  insurers  under  their  respective  policies,  if  made  in  the 
common  form,  supposing  the  ships,  cargoes,  and  freights  to  be 
insured  on  both  sides,  does  not  correspond  to  that  of  the  dif- 
ferent assureds  as  regulated  by  the  admiralty  law.  This  in- 
convenience is,  however,  a  proper  subject  of  remedy  by  a 
modification  of  the  contract  by  the  parties,  and  seems  to  be 
quite  beyond  the  reach  of  judicial  construction  and  discretion, 
without  disturbing  the  foundations  of  this  branch  of  jurispru- 
dence, and  letting  in  consequences  of  much  greater  incon- 
venience. 

Where  the  collision  is  by  fault  of  both  parties,  the  case  is 
treated  in  the  same  manner,  whether  both  parties  are  equally 
in  fault  or  not.1 

1421.  Whether,  if  a  collision  is  occasioned  by  fault,  but  it 
does  not  appear  whether  of  one  or  both  of  the  parties,  the  con- 
struction is,  that  it  was  by  the  fault  of  both,  or  that  it  is  to  be 
treated  as  an  accidental  collision. 

The  ordinances,  and  codes,  and  commentators,  more  usually 
put  this  case  in  the  same  predicament  with  one  where  both 
parties  are  in  fault.2  Boulay  Paty 3  understands  that,  by  the 

1  Val.,  torn.  2,  p.  290,  under  Art.        2  Ord.    1681,  tit.  Des  Av.  a.  10  ; 

11   of  tit.    11,   Des  Av.   Ord.    1681,  Laws  of  Oleron,  a.  14;  Ord.  of  Wish, 

citing  Grotius  and  Loccenius,  and  no  a.    26,   27,   50,    and   70 ;     Le   Droit 

suggestion  is  anywhere   made  of   an  Hanseatique,  tit.  10. 
apportionment  in  the  ratio  of  the  de-        3  Cours  de   Droit   Com.,    vol.    4, 

gree  of  culpability  on  the  respective  p.  14. 
sides. 

VOL.   II.  16 
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French  Code  of  Commerce,1  this  case  is  classed  with  fortui- 
tous collisions,  which  he  approves  on  the  seemingly  good 
ground,  that  a  fault  is  not  to  be  imputed  without  proof,  or,  in 
other  words,  if  it  is  not  proved  who  is  in  fault,  a  fault  is  not 
to  be  imputed  to  any  one. 

There  is  some  diversity  among  the  ordinances  and  the  opin- 
ions of  jurists  as  to  bringing  the  cargoes  and  freights  into  the 
apportionment  where  one  is  made.  We  will,  however,  pass 
this  inquiry. 

The  above  questions,  as  already  remarked,2  belong  to  the 
inquiry,  what  risks  are  covered,  and  also  to  the  subjects  of 
general  average  and  particular  average,  but  have  been  intro- 
duced here  more  at  length  as  properly  belonging  to  general 
average,  if  the  underwriters  are  to  be  affected  by  any  appor- 
tionment between  the  parties  concerned  in  the  collision. 

1  Liv.  2,  tit.  11,  art.  407.  2  Supra,  Vol.  I.  p.  677,  No.  1137. 
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SECTION  I.       PARTICULAR    AVERAGE    IN    GENERAL. 

1422.  A  PARTICULAR  AVERAGE  is  a  loss  boj'ne  wholly  by  the 
party  upon  whose  property  it  takes  place,  and  is  so  called  in 
distinction  from  a  general  average,  for  which  different  parties 
contribute.1 

A  PARTIAL  LOSS  is  one  in  which  the  insurers  are  liable  to 
pay  an  amount  less  than  that  insured  for  damage  happening  to 
the  subject,  or  expense  incurred  and  occasioned  by  the  perils 
insured  against,  in  distinction  from  a  TOTAL  LOSS,  in  which  the 
insurer  is  liable  to  pay  the  entire  value  at  which  the  subject  is 
insured,  so  far  as  it  is  covered  by  the  policy,  as  the  price  of 
the  whole  or  such  proportion  of  it. 

Mr.  Beuecke  2  does  not  consider  the  objection  to  the  use  of 
the  expression  "  particular  average  "  to  be  well  founded.  He 
proposes  to  apply  it  to  cases  of  damage  or  deterioration  in 
value,  or  loss  by  expense,  to  be  borne,  in  either  case,  by  the 

1  A  question  has  been  made  as  to  often  very  convenient.      For  defini- 

the  propriety  of  the  above  use  of  the  tions  and   specifications  of  particular 

word  average.     Park,  160  ;   Stevens,  average,  see    Code  de  Com.,  lib.  2, 

P.  I.  c.  2,  p.  73.     But  it  seems  to  be  tit.    11,   a.    403;    Marsh.   Ins.    486; 

a  sufficient  reason  for  using  the  term  Poth.  des  Ass.  no.  115;   2  Arn.  Mar. 

in  the  above  sense,  that  it  has  been  so  Ins.  953. 

used  ever  since  insurance  came  into  2  Ch.   9  ;    Benecke  &  Stevens  by 

practice  ;  that  its  meaning  is  definite  ;  Phil.  341. 
and  that  this  mode  of  expression  is 
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owner  of  the  subject  or  his  underwriters,  and  not  to  the  case 
of  a  total  destruction  of  a  part  of  the  subject,  which  he  would 
denominate  a  "  partial  loss."  He  does  not,  however,  propose 
to  restrict  the  expression  "  partial  loss  "  to  that  case,  but  would 
extend  it  to  all  those  cases  comprehended  under  particular 
average.  These  distinctions  seem  to  be  in  conformity  to  the 
customary  use  of  the  terms. 

1423.  The  insured  does  not  charge  in  particular,  any  more 
than  in  general  average,  a  commission  on  his  disbursements,  or 
a  compensation  for  his  own  services  in  superintending  and 
managing  the  business  relative  to  the  voyage : 

As  in  case  of  his  settling  a  bottomry  bond  given  for  money 
taken  up  by  the  master  to  defray  the  expense  of  repairs  and 
contribution.1 


SECTION    II.       ON    THE    SHIP. 

1424.  It  has  already  been  considered  for  what  losses,  and 
for  what  effects  of  the  perils  insured  against  on  the  ship,  the 
underwriters  are  answerable? 

Of  these  losses,  those  which  do  not  belong  to  general  aver- 
age are,  of  course,  particular  average,  or  partial  loss. 

Sails  split  or  blown  away  by  the  extraordinary  force  of  the 
winds  are  usually  particular  average,3  though  claims  for  this 
loss  are  allowed  not  without  hesitation  and  scrutiny  as  to  the 
strength  of  the  sail  and  the  degree  of  violence,  since  it  is  the 
ordinary  ultimate  result  of  exposure  and  wear  and  tear.4 

Also  cables  parted  in  like  manner,  or  washed  from  the  deck, 
if  properly  kept  there  ;  but  not  if  improperly  there  ; 5 

Masts  sprung  ; 

Spars  carried  away  ; 

1  Peters  v.   Warren  Ins.   Co.,    3  with  the  masts,  were  allowed  in  aver- 
Sumn.  R.  389.  age.     Strong  v.  Havley,  3  Bing.  304. 

2  Supra,  ch.  18.  4  See  supra,  Vol.  I.   p.   617,  No. 

3  By  one  of  the  rules  of  a  London  1087,  p.  639,  No.  1105. 
association   for  mutual   insurance  on  5  gee  supra,  Vol.  I.  p.   249,  Xo. 
ships,  no  sails  lost,  except  those  going  460,  and  p.  547,  No.  985. 
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Planks  started  ; 

Damage  by  the  vessel  being  so  strained  that  its  shape  is 
distorted,  and  its  value  materially  diminished,  as  in  case  of 
its  being  hogged,1  though  indefinite  strain,  not  subject  to  be 
estimated,  is  not  included  ;  2 

Loss  of  boats  ;  3 

Tearing  off  the  sheathing  ; 

Breaking  of  the  upper  works  ; 

Or  timbers  ; 

Or  any  part  of  the  ship  ; 

Damage  by  accidental  stranding  ; 

Or  by  lightning  ; 

Or  by  fire; 

Or  by  collision  ; 4 

Or  in  a  justifiable  engagement ;  5 

And  loss  by  plunder  with  force,  or  while  the  ship  is  in  pos- 
session of  captors  or  pirates  ; 

And  all  other  loss  and  expense  upon  the  ship,  directly  occa- 
sioned by  the  perils  insured  against,  not  purposely  incurred  and 
so  belonging  to  general  average,  and  not  amounting  to  a  total 
loss. 

1425.  The  repairing  or  replacing  of  parts  of  the  ship  in- 
jured or  destroyed,  by  the  perils  insured  against,  is  particular 
average,  though  such  parts  may  have  previously  become  de- 
teriorated by  age  and  use,  provided  the  ship  was  seaworthy  at 
the  commencement  of  the  risk. 

The  burden  is  on  the  assured  to  prove  the  loss,  and  the  sea- 
worthiness of  the  ship  being  one  condition  of  his  recovering, 
in  case  of  any  doubt  arising,  from  the  circumstances,  respecting 
its  soundness  and  sufficiency,  he  must,  as  a  preliminary  step, 

1  Giles  v.  Eagle  Ins.  Co.,  2  Mete.  3  See  supra,   Vol.  I.  p.  257,  No. 
140.  465. 

2  Orrok  v.  Commonwealth  Ins.  Co.,  4  See  supra,  Vol.  I.   p.  627,  No. 
21  Pick.  456;  Crofts  v.   Marshall,  7  1099,  and  Vol.  II.  p.    175    et  seq., 
C.  &P.597;  Sage u.  Middletown  Ins.  No,,  1416  et  seq. 

Co.,  1  Connect.  R.  239.     See  supra,        5  Buller  v.  Fisher,  3  Esp.  67, 
Vol.1,  p.  617,  No.  1087;    Sewall  t;. 
U.  S.  Ins.  Co.,  11  Pick.  92. 

16* 
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make  out  his  compliance  with  that  condition.  This  being 
done,  his  claim  is  not  subject  to  be  defeated,  because  time 
and  use  have  concurred  with  the  action  of  the  perils  insured 
against  in  producing  the  loss,  provided  the  action  of  the  peril 
has' been  in  an  extraordinary  degree,  (if,  like  most  sea-perils,  it 
is  subject  to  degrees,)  and  its  effects  are  beyond  those  inci- 
dent to  the  ordinary  use  of  the  vessel  under  ordinary  cir- 
cumstances.1 

1426.  The  greater  or  less  expensiveness  of  the  repairs  at 
the  place  where  it  is  necessary  to  make  them  is  at  the  risk,  or 
for  the  advantage  or  disadvantage,  of  the  underwriter? 

A  great  latitude  of  discretion  must  necessarily  be  allowed  to 
the  master  in  this  respect,  and,  provided  his  judgment  is  fairly 
exercised,  the  underwriters  are  bound,  even  though  he  may  not 
take  the  best  course.  It  sometimes  happens  that  only  imper- 
fect repairs  can  be  made  at  the  foreign  ports  visited  by  the 
ship  after  the  damage.  But  in  case  of  a  vessel  that  was  at 
Havana,  where  full  repairs  might  have  been  made,  but  at  an 
expense  much  greater  than  would  be  necessary  on  her  return 
to  the  United  States,  and  the  captain  chose  to  pursue  his 
homeward  voyage  with  only  the  imperfect  and  temporary  re- 
pairs previously  made  at  the  Balize,  no  objection  was  made  on 
the  part  of  the  underwriters  to  the  master's  having  so  used 
his  discretion,  and  the  temporary  repairs  and  subsequent 
permanent  repairs  were  both  included  in  the  particular  aver- 
age.3 

The  master  is  not  bound  to  defer  making  complete  repairs 
until  his  return  home,  though  the  repairs  may  be  more  ex- 
pensive in  the  foreign  port.  The  Supreme  Court  in  New 
York  say,  "  The  insurers  are  bound  to  amend  and  restore  the 
ship.  When  and  where  is  this  to  be  done  ?  We  answer,  at 
the  port  of  necessity.  The  insurers  have  no  right  to  split  the 
repairs  into  parts,  and  say  the  seaworthy  portion  (that  is, 
sufficient  to  make  the  ship  seaworthy  for  the  rest  of  the  voy- 

1  Depau  v.  Ocean  Ins.  Co.,  5  Cowen,  63.     See  also  Caines's  R.  85. 

2  Walker  v.  La.  Ins.  Co.,  9  Martin,  N.  S.  276. 

3  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  159. 
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age)  shall  be  done  at  that  port,  and  the  residue  at  the  port  of 
destination,  or  elsewhere."  l 

This  position  is  questionable.  It  is  quite  enough  to  say 
that  the  master  is  justified  in  making  full  repairs  at  the  port  of 
necessity,  if  he  deems  it  best  in  the  fair  exercise  of  his  judg- 
ment, and  that  the  insurers  are  liable  for  the  same,  though  the 
ship  might  have  been  made  seaworthy  by  partial  or  temporary 
repairs,  and  the  full  repairs  might  have  been  completed  at 
much  less  expense  at  the  port  of  destination.  It  may  be  much 
the  better  course  to  defer  part  of  the  repairs,  as  it  probably 
was  in  the  case  before  cited  (Brooks  v.  The  Oriental  Ins.  Co.), 
and  the  parties  ought  to  have  the  benefit  of  the  master's  judg- 
ment in  such  case  when  he  decides  judiciously,  as  well  as  to 
be  subjected  to  the  disadvantages  consequent  upon  his  wrong 
judgment. 

1427.  The  extraordinary  expense  of  raising  funds  for  par- 
ticular average  expenses  is  at  the  risk  of  the  underwriter  in 
the  proportion  of  his  liability  for  the  loss. 

As  payment  of  marine  interest  on  money  borrowed  by 
hypothecation  of  the  ship  or  cargo  ; 

Or  by  selling  goods  at  an  intermediate  port  at  a  price  less 
than  their  market  value  at  the  port  of  destination.2 

1428.  The  underwriter  is  responsible  for  the  repair  or  res- 
toration of  the  damaged  or  destroyed  part  of  the  ship  or  article 
belonging  to  it,  with  materials,  workmanship,  style,  and  fin- 
ish corresponding  to  its  original  character. 

Our  practice  and  jurisprudence  do  not  coincide  with  those 
of  Hamburg,  as  stated  by  Mr.  Benecke,3  by  which  latter  the 
insurer  is  liable  only  for  the  substantial  and  usefully  serviceable 
character  of  the  repairs  as  distinguished  from  the  ornamental. 
Our  usage  and  the  English  require  the  restoration  of  the  sub- 
ject. 

The  assured  may  make  suitable  repairs,  and  the  underwrit- 
ers will  be  answerable,  whether  they  approve  or  not,  as  where 

1  Center  v.  Am.  Ins.  Co.,  7  Cowen,  564. 

2  See  Alers  v.  Tobin,  Abb.  on  Shipp.,  3d  ed.  245. 

3  Lond.  ed.  1824,  p.  468,  n.  ;  Benecke  &  Stevens  by  Phil.  386,  n. 
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the  assured  recoppered  the  vessel  notwithstanding  the  objec- 
tions of  the  underwriters.1 

1429.  Whether  the  wages  and  provisions  of  the  crew  during 
detention  for  repairs  are  allowed  in  particular  average  for  the 
repairs  ? 

It  should  seem  that  this  ought  to  depend  upon  the  men 
being  employed  upon  the  repairs,  though  there  are  decisions 
against  the  allowance  of  these  charges,  notwithstanding  their 
being  so  employed.2 

A  vessel  on  a  voyage  from  New  York  to  Liverpool,  having 
received  considerable  sea  damage,  afterwards,  on  the  31st  of 
October,  encountered  a  violent  storm,  which  she  attempted  to 
ride  out  at  anchor,  but  it  became  necessary  to  cut  her  cables 
and  run  her  ashore  at  Hoylake.  On  being  lightened,  she  was 
got  off,  and  brought  up  to  Liverpool  on  the  7th  of  November. 
All  the  cargo  was  discharged  by  the  31st  of  December.  The 
vessel  could  not  have  its  turn  to  be  put  into  the  dry  docks  for 
repairs  before  the  20th  of  February,  and  her  repairs  were  not 
completed  until  the  24th  of  March.  It  was  contended  that 
the  underwriters  on  the  vessel  should  pay.  not  only  for  the 
repairs,  but  also  for  the  wages  and  provisions  of  the  seamen, 
and  other  expenses,  during  the  detention.  Mr.  Chief  Justice 
Thompson,  giving  the  opinion  of  the  court,  said :  "  The  ex- 
penses for  wages  and  provisions  cannot  be  brought  into  general 
average.  They  were  not  incurred  for  the  benefit  of  cargo  or 
freight.  The  cargo  had  been  delivered,  and  the  freight  was 
earned,  before  the  expenses  were  incurred.  And  if  these  ex- 
penses cannot  be  brought  into  general  average,  I  do  not  see 
how  the  underwriters  on  the  ship  are  to  be  made  liable  for 
them."3 

It  was  held  in  Connecticut,  that  this  expense  was  not  re- 

1  Waller  v.  La.  Ins.  Co.,  9  Martin,  remarks  on  Giles  v.  Eagle  Ins.  Co., 
N.  S.  276.  p.  110,  n.  (1). 

2  See  supra,  p.  109,  No.  1329,  as  3  Dunham  v.   Com.    Ins.   Co.,    11 
to  allowance  of  wages  and  provisions  Johns.  315. 

during  delay  in  general  average ;  and 
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coverable  of  the  insurers  on  the  ship,  though  the  men  were 
employed  during  the  detention  in  making  the  repairs.1 

Expense  of  delay  and  wages  and  provisions  of  the  crew  of  a 
steamboat,  while  detained  for  repairs,  though  the  crew  are 
employed  on  the  repairs,  were  held  in  Ohio  not  to  be  part  of 
the  partial  loss  in  inland  navigation.2 

So  the  wages  and  provisions  of  the  mariners  while  navi- 
gating a  disabled  vessel  into  port  do  not  constitute  a  part  of 
the  particular  average,3  though,  as  we  have  seen,4  if  the  vessel 
goes  off  its  course  for  repairs  in  such  case,  in  order  to  resume 
the  voyage  after  the  repairs  are  made,  the  wages  and  provisions 
are  allowed  in  general  average. 

The  wages  and  provisions  of  the  crew  during  delay  to  re- 
pair are,  it  seems,  particular  average  on  the  ship  in  France,5 
and  also  during  delay  by  quarantine.6 

It  does  not  appear  upon  what  principle  the  assured  is,  in 
some  of  the  cases  above  cited,  precluded  from  recovering  for  the 
labor  done  by  the  crew  in  repairing  damage  for  which  the  in- 
surers are  liable.  I  apprehend  the  practice  to  be  to  allow  this 
charge.7  It  may  be  objected,  that  this  will  lead  to  abuse,  but 
any  mode  of  repairing  may  be  subject  to  abuse.  Besides,  the 
contract  is  too  plain  to  be  set  aside  by  so  loose  an  objection, 
since  the  underwriter  agrees  for  indemnity,  whereas  this  doc- 
trine denies  indemnity,  and  imposes  on  the  assured  the  burden 
of  repairing  the  damage  at  his  own  expense.  While  the  men. 
or  any  part  of  them,  are  employed  on  repairs,  they  are  em- 
ployed in  doing  what  the  underwriters  have  stipulated  to  pay 
for  doing.  They  certainly,  then,  ought  to  pay  the  expense  of 
their  wages  and  provisions  while  so  employed,  if  they  are  prop- 
erly so  employed  ;  that  is,  if  they  are  competent  to  the  work. 

It  has  been  distinctly  held  in  Massachusetts,  and  this  seems  to 
be  the  better  doctrine,  that  the  labor  of  the  crew  in  repairing 

1  Sage  v.  Middletown  Ins.  Co.,  1  4  Supra,  p.  107,  No.  1328. 
Conn.  Rep.  239.  5  Benecke,  Lond.  ed.  1824,  p.  462  ; 

2  Perry  u.  Ohio  Ins.  Co.,  5  Ham-  Benecke  &  Stevens  by  Phil.  390. 
mond's   (Ohio)   R.  306  ;    Gazzam  v.  6  Ibid.  ;    Code    de   Cora.    a.    403. 
Cincinnati  Ins.  Co.,  6  id.  73.  No.  5. 

3  Webb  v.  Protection  Ins.   Co.,  6  7  Benecke,  Lond.  ed.  1824,  p.  463  : 
Hammond's  (Ohio)  R.  456.  Benecke  &  Stevens  by  Phil.  390. 
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damage  occasioned  by  the  perils  insured  against  is  charge- 
able to  the  underwriters.1  In  other  words,  their  wages  and 
provisions  while  so  employed  are  a  part  of  the  particular  aver- 
age if  the  damage  belongs  to  that  description  of  loss. 

1430.  The  expense  of  the  wages  of  the  crew  during  deten- 
tion by  embargo  is  not  covered  by  a  policy  on  the  ship.2 

The  French  Ordinance  of  Marine,3  and  the  French  Code  de 
Commerce,4  make  a  distinction  between  the  cases  of  charter 
for  the  voyage  or  by  the  month,  the  wages  and  provisions  in 
the  former  case  being  particular  average  on  the  ship ;  in  the 
latter,  a  general  average.  Pothier5  attempts  an  explanation 
of  the  reasons  of  this  distinction,  but  it  does  not  appear  very 
clearly  why  it  should  be  made.  Valin 6  thinks  the  article 
should  be  rejected. 

1431.  Where  timbers,  or  other  materials,  are  replaced  by 
new,  the  vessel,  when  repaired,  is  considered  to  be  better  than 
before  ;    and  accordingly  the  assured  must  himself  bear  one 
third  part  of  the  expense  of  the  labor  and  materials  for  the  re- 
pairs, and  this  deduction  is  said  to  be  on  account  of  "  new  for 
old,n  the  insurers  being  liable  for  only  two  thirds  of  the  cost 
of  the  labor  and  materials.7 

Mr.  Justice  Story  says,  if  the  difference  between  the  value 
of  the  vessel  when  repaired,  and  her  value  before  the  damage, 
"  were  to  be  ascertained  in  each  particular  case,  by  actual  in- 
spection and  estimates,  there  would  be  no  end  of  controver- 
sies ;  and  therefore  general  usage,  which  the  law  follows  as 
founded  in  public  convenience,  has  applied  a  certain  rule  to  all 
cases.  It  is  true  here,  as  was  observed  by  Lord  Mansfield 
upon  another  occasion,8  that  it  is  of  less  importance  how  the 
rule  is  settled,  than  that  it  should  be  settled."  9 

1  Hall  v.  Ocean  Ins.  Co.,  21  Pick.        8  This  remark  of  Lord  Mansfield  is 
R.  472.  only  applicable  to  a  case  where  it  is 

2  M'Bride  v.  Mar.  Ins.  Co.,  7  Johns,  of  no  material  importance  which    of 
R.  431.  several  rules  is  adopted  ;  but  in  regard 

%  Lib.  3,  tit.  3,  a.  7.  to  this  deduction,  it  is  of  great  im- 

4  Art.  300,  400,  403.  portance  to  adopt  the  best  rule. 

5  Traite  des  Chartre-parties,no.85.        9  Peele  v.   Merchants'  Ins.  Co.,  3 

6  Com.  sur  1'Ord.  1,  3,  tit.  3,  a.  7.  Mason's  Rep.  27. 

7  Fisk  v.  Com.  Ins.  Co.,  18  La.  R.  77. 
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Whatever  general  rule  is  adopted,  it  will  evidently  operate 
with  some  inequality,  as  a  new  ship  may  not  be  so  good  after 
being  repaired  as  she  was  before  sustaining  any  damage  ; 
whereas  an  old  one  may  be  better. 

Mr.  Stevens  says :  "  It  is  customary  to  deduct  one  third 
from  the  new  materials  and  labor,  unless  the  ship  be  perfectly 
new,  i.  e.  on  her  first  voyage,  or  the  materials  sacrificed  be 
perfectly  new."  l 

The  exception  of  the  first  voyage  seems  to  have  been  al- 
ways made  in  England.2  What  shall  be  considered  the  first 
voyage,  under  this  exception,  seems  to  be  a  question  of  some 
difficulty.  In  a  trial  before  Lord  Tenterden,  in  an  action 
against  the  insurers  for  an  average  under  a  policy  on  a  new 
ship  from  England  to  New  York  and  back,  the  question  was 
whether  the  deduction  was  to  be  made  on  the  repairs  of  dam- 
age sustained  on  the  return  passage.  The  witnesses  examined 
on  the  subject  stated  the  usage  differently  and  contradictorily, 
some  saying  the  first  voyage  was  limited  to  the  first  passage  ; 
others,  that  it  covered  the  outward  and  homeward  passages  ; 
others,  that  it  was  regulated  by  the  charterparty  ;  others,  by  the 
policy ;  others,  that  it  was  a  question  of  mere  lapse  of  time. 
Lord  Tenterden  was  of  opinion  that  the  ship  was  to  be  con- 
sidered new  during  her  homeward  passage.3 

In  a  more  recent  case  before  Lord  Abinger,  under  a  time 
policy  upon  a  new  ship,  chartered  by  government  for  Van  Die- 
men's  Land,  Australia,  India,  and  back  to  England,  the  ship 
delivered  convicts  at  Van  Diemen's  Land,  and  proceeded  to 
Madras,  and  there  took  a  cargo  for  England,  and  on  her  pas- 
sage thither  having  sustained  damage  off  the  Cape  of  Good 
Hope,  a  question  arose  whether  a  third  for  new  was  to  be  de- 
ducted from  the  repairs,  or  she  was  still  on  her  first  voyage, 
and  no  deduction  was  to  be  made.  In  this  case  also,  the  tes- 
timony of  the  witnesses  was  equally  various  and  contradictory 
respecting  the  usage.  Lord  Abinger  does  not  appear  by  the 

1  P.  I.  c.  3,  p.  159;  Benecke  &        3  Fenwick  v.  Robinson,  3  Car.  & 
Stevens  by  Phil.  374.  P.  323  ;  S.  C.,  Danson  &  Lloyd,  8. 

2  Wesk.  tit.  Repair,  n.  1. 
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report  of  the  trial  to  have  ruled  whether  the  ship  was  on  her 
first  voyage.1     It  seems  to  be  strictly  a  question  for  the  jury.2 

It  seems,  accordingly,  that  no  definite  rule  has  been  estab- 
lished on  the  subject  by  usage  in  England.  Mr.  Arnauld  is 
of  opinion,  that  the  weight  of  authority  is  in  favor  of  the  posi- 
tion, that,  except  under  very  special  circumstances,  a  new  ship 
is  to  be  considered  on  her  first  voyage  during  her  integral  voy- 
age out  and  home,  or  from  the  first  time  she  leaves  her  port 
till  she  comes  back  to  it,  if  she  leaves  it  cum  animo  revertendi. 

A  suggestion  was  made,  in  a  trial  before  Best,  C.  J.,  of  a 
similar  rule  being  applicable  to  new  repairs.  It  was  the  case 
of  a  vessel,  ten  years  old,  having  been  thoroughly  repaired 
and  then  sustaining  damage,  much  of  which  was  in  the  new 
part ;  but  a  London  special  jury  found  that  it  was  not  an  ex- 
ception to  the  rule  for  deducting  a  third.3 

No  exception  to  the  rule  for  the  deduction  of  a  third  on  a 
new  ship  prevails  in  the  United  States,  the  deduction  being 
made  on  such  ships  no  less  than  others.4 

The  practice  of  deducting  a  third  is  adopted  in  the  interior 
navigation.5 

There  have  been  temporary  local  exceptions  of  new  copper 
sheathing,  but  I  cannot  learn  that  there  is  any  such  prevailing 
exception  in  any  port. 

Mr.  Stevens  mentions  a  rule  of  an  association  of  experienced 
underwriters,  to  make  no  deduction  on  copper  sheathing  during 
the  first  year  of  the  sheathing  being  on,  and  to  deduct  one  fifth 
every  succeeding  year.6 

1  Pirie  v.  Steele,  8  C.  &  P.  200  ;  policy    upon    a    vessel    out    of  that 
S.  C.,  2  Mood.  &  R.  49.  river. 

2  One  of  the  witnesses  stated,  that  by  3  Poingdestre  v.  Roy.  Exch.  Ass. 
usage  a  ship  was  considered  to  be  new  Co.,  Ryan  &  M.  378. 

until  it  had  been  afloat  eighteen  months  4  Nickels   v.   Maine   Ins.   Co.,   11 

from  the  time  of  first  sailing.     In  the  Mass.  R.  253;  Dunham  v.  Com.  Ins. 

case  of  Thompson  v.  Hunter,  2  Mood.  Co.,  11  Johns.  315. 

&  R.  251,  n.,  stated  2  Arn.  Mar.  Ins.  5  Wallace    v.    Ohio   Ins.    Co.,    4 

982,  the  period  was  stated  to  be  a  year  Ohio    R.    234;    Firem.  Ins.    Co.  v. 

for  vessels  out  of  the  Humber  ;   but  Fitzhugh,  4  B.  Monroe,  160. 

Mr.  Justice    Bayley  ruled    that    the  6  Stev.  Av.  Lond.  ed.   1822 ;  Be- 

usage  was  not  binding  under  an  Irish  necke  &  Stevens  by  Phil.  374,  n. 
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Some  insurance  companies  in  the  United  States,  instead  of 
the  deduction  of  a  third  on  copper  sheathing,  as  already  men- 
tioned,1 stipulate  for  a  deduction  of  two  and  a  half  per  cent, 
on  the  new  copper  for  each  month  that  the  old  had  been  on.2 

The  deduction  of  a  third  is  made  on  chain-cables  no  less 
than  other  iron-work,  though  they  were  at  first  exempted  by 
very  many  insurance  companies,  for  the  purpose  of  encourag- 
ing their  introduction. 

No  deduction  is  made  in  replacing  new  anchors,  in  Eng- 
land3 or  the  United  States.4 

An  exception  has  been  made  where  the  ship  does  not  come 
to  the  use  of  the  assured  after  the  repairs  are  made.5  Upon 
this  exception  Mr.  Benecke  remarks,  that  the  one  third  is 
brought  to  the  charge  of  the  ship-owner  under  the  supposition 
that  the  ship  will  be  of  so  much  greater  value  to  him,  which 
he  says  is  not  the  case  unless  the  ship  comes  into  his  hands 
after  the  repairs.  And  he  thinks  "it  can  make  no  difference 
whether  this  was  caused  by  default  of  the  underwriter  or  by 
the  subsequent  loss  of  the  vessel."6 

In  the  case  of  Da  Costa  v.  Newnham,  above  cited,  the  court 
considered  that  the  underwriters  prevented  the  ship  from  being 
restored  to  the  assured  by  their  own  fault  in  refusing  to  dis- 
charge the  bottomry  bond  on  which  the  money  was  raised  to 
pay  the  expense  of  the  repairs.  But  it  has  been  held  by  Mr. 
Justice  Story,  that  this  case  is  not  an  exception.  A  vessel 
was  bottomried  for  the  expense  of  repairs  in  a  foreign  port, 

1  Supra,  Vol.  I.  p.  32,  No.  50.  cases.    In  the  case  of  running  aground, 

2  1  understand  that  this  provision  is  the  underwriters  pay  two  thirds  and 
gaining  ground.     At  Bourdeaux,  they  the  ship-owner  one   third  of  the  ex- 
have,  or  formerly  had,  a  similar  usage  pense   of  repairs,   whereas  in    other 
as  to  all  repairs,  varying  the  deduc-  cases,  by  the  practice  at  that  place, 
tion  for  new  according  to  the  age  of  each  party  pays  one  half  of  the  expen- 
the  vessel.  ses.   Benecke,  Lond.  ed.  1824,  p.  453  ; 

3  Benecke,  Lond.  ed.  1824,  p.  458  ;  Benecke  &  Stevens  by  Phil.  381. 
Benecke  &  Stevens  by  Phil.  386.  5  j)a  Costa  v.  Newnham,  2  T.  R. 

4  At  Hamburg,  averages  for  dam-  407. 

age  to  the  ship  occasioned  by  running        6  Lond.  ed.  1824,  p.  459;  Benecke 
aground  are  not  adjusted  as  in  other     &  Stevens  by  Phil.  386. 
VOL.    II.  17 
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and  on  her  return  to  her  home  port,  where  the  owners  resided, 
they  permitted  her  to  be  sold  under  judicial  process  on  the 
bottomry  bond,  by  their  neglect  to  discharge  the  bond.  Mr. 
Justice  Story  said  :  "  The  loss  has  been  voluntary  on  the  part 
of  the  owner  by  his  own  default.  He  has  never  been  dispos- 
sessed of  his  vessel  but  under  a  decree,  which  he  suffered  be- 
cause he  did  not  choose  to  pay  the  ship's  debts  contracted  for 
his  benefit  and  by  the  act  of  his  own  agent.  The  underwrit- 
ers are,  therefore,  entitled  to  the  deduction  of  one  third  new 
for  old,  because  they  have  done  no  act  to  prevent  the  fullest 
possession  by  the  owner."1 

On  the  above  principle,  the  deduction  should  not  be  made 
from  temporary  repairs,  the  benefit  of  which  does  not  come  to 
the  assured.  Such  repairs  are  usually  general  average. 

1432.  The  deduction  of  a  third  is  made  only  from  the  re- 
pairs ;  the  question  therefore  is,  What  expenses  belong  to  the 
repairs  ?  2 

It  is  the  custom  in  Boston,  in  adjusting  a  particular  average, 
to  deduct  a  third,  not  merely  from  the  expense  of  materials 
and  labor,  but  also  from  the  incidental  charges,  such  as  dock- 
age, and  the  charge  for  the  use  of  a  marine  railway,  and  that 
of  movinar  the  vessel  from  the  wharf  where  she  is  moored  to 

O 

the  place  of  repair.  And  this  practice  seems  to  be  well 
founded  in  respect  of  such  charges  as  are  directly  incidental  to 
repairs.3 

1433.  Whether   the  deduction  of  a  third  is  made  on  the 
necessarily  extraordinary  expense  of  raising  funds  to  pay  for 
the  repairs  under  the  particular  circumstances  of  the  case  ? 

Where  repairs  were  paid  for  by  a  sale  of  a  part  of  the  cargo, 
Mr.  Chief  Justice  Savage,  giving  the  opinion  of  the  court, 
said :  "  The  assured  is  entited  to  the  amount  expended  for  re- 
pairs, deducting  one  third  new  for  old,  and  also  the  difference 

1  Humphreys  v.   Union  Ins.  Co.,  p.    458;     Benecke    &     Stevens    by 
3  Mason,  429.  Phil.  386. 

2  In  France,  the  deduction  of  a  third        3  See  statement  of  Mr.  Tyler,  a  wit- 
is  made  only  from  the  materials,  not  ness,  in  Orrok  v.  Commonwealth  Ins. 
the  labor.     Benecke,  Lond.  ed.  1824,  Co.,  21  Pick.  R.  456,  at  p.  459. 
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between  the  price  for  which  the  sugars  sold  at  Halifax  and 
what  they  would  have  sold  for  at  Rotterdam."  l  The  expres- 
sion implies  that  the  third  was  deducted  only  from  the  amount 
expended  in  the  repairs,  and  that  the  underwriters  were  liable 
for  the  whole  loss  by  the  mode  necessarily  resorted  to  for  rais- 
ing the  funds,  without  any  deduction. 

Where  a  part  of  the  expense  of  repairs  consisted  of  marine 
interest  paid  for  the  funds,  and  commissions  and  exchange,  the 
Supreme  Court  of  Massachusetts  held  that  those  charges  were 
subject  to  the  deduction  of  one  third  for  new,  no  less  than  the 
other  expenses.2 

If  the  deduction  is  a  general  estimated  benefit  to  the  assured 
by  having  new  work  and  materials  instead  of  old,  this  extra 
expense  ought  to  be  wholly  reimbursed  to  him,  for,  according 
to  the  theory  of  the  rule,  he  is  benefited  by  his  vessel's  arriv- 
ing with  the  new  repairs,  instead  of  arriving  with  no  other 
diminution  of  its  value  than  that  from  deterioration  by  time 
and  wear  and  tear,  only  by  one  third  of  what  the  repairs  would 
have  cost  at  home.  The  better  rule  seems,  therefore,  to  be, 
that 

The  deduction  is  not  to  be  made  from  the  extraordinary 
expense  unavoidably  incurred  for  raising  funds  to  make  re- 
pairs. 

The  commissions  of  an  agent  for  advances  and  transacting 
the  business  of  the  repairs  and  refitting  of  the  ship,  seem  to  be 
strictly  incidental  to  the  loss,  and  subject  to  the  deduction. 

If  the  assured  is  in  fault  in  not  having  provided  means  for 
raising  funds,  the  whole  of  the  extra  expense  for  this  purpose 
should  be  his.3 

1  Depau  v.  Ocean  Ins.  Co.,  5  Cow-  Joseph  Balch,  well  known  as  one  of 
en,  63.  the   most    experienced   and  scientific 

2  Orrok   et   al.    v.    Commonwealth  underwriters  in  the  country,  that  the 
Ins.  Co.,  21  Pick.  456.  practice  was  different  in  his  office  and 

3  In    the   original   edition   of    this  the  others  in  Boston,  and  his  authority 
treatise  (1823),  p.  371,  the  rule  was  was  of  sufficient  weight  with  me  to 
stated  as  in  the  text  above.     Before  induce  a  doubt  whether  on  principle 
the  publication  of  the  work,  I  learned  the  third  should  not  be  deducted  from 
from  my  since  deceased  friend,  Mr.  the  extra  expense  by  raising  funds  by 
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1434.  Whether  the  proceeds  of  the  sale  of  the  old  materials 
are  to  be  deducted  before  or  after  making  the  deduction  of  a 
third  for  new  ? 

It  is  evidently  of  some  importance  to  the  parties  whether 
the  old  materials  rejected  in  making  repairs,  and  sold,  are  to  be 
deducted  from  the  gross  expense  of  repairs  before  deducting 
the  third  for  new,  or  after  making  that  deduction.  This  ques- 
tion is  most  material  in  repairs  of  copper  sheathing,  since  the 
old  copper  is  a  valuable  material,  and,  in  case  of  its  being  re- 
placed before  it  has  been  much  worn,  may  sell  for  more  than 
two  thirds  of  the  expense  of  coppering  anew,  so  as  to  permit 
the  singular  result  of  a  ground  of  claim  on  the  part  of  the  un- 
derwriters against  the  assured  in  consequence  of  a  loss  on  the 
ship ;  if  we  can  suppose  the  rule  to  be  applied  to  such  a  case, 
and  fully  carried  out.  The  replacing  of  a  chain-cable,  of 
which  a  part  only  had  been  lost,  by  purchasing  a  new  one  and 
selling  what  remained  of  the  old  one,  might,  in  some  instances, 
present  a  case  of  the  proceeds  of  the  old  being  more  than  two 
thirds  of  the  cost  of  the  new. 

As  a  mere  question  of  principle,  independently  of  all  usage, 
I  cannot  but  think  that  the  deduction  of  the  proceeds  of  the 
old  materials  from  the  gross  expense  of  repairs  before  deduct- 
ing the  one  third  for  new,  is  more  conformable  to  the  general 
principles  of  the  contract  of  insurance,  by  accommodating  the 
adjustment  and  indemnity  to  the  particular  circumstances  of 
each  case,  giving  the  two  parties  jointly  the  benefit  on  the 
one  hand  and  the  disadvantage  on  the  other,  of  the  article 
being  new  or  old.  It  would  be  desirable,  if  it  were  practica- 
ble, that  in  every  case  the  assured  should  be  exactly  indemni- 
fied ;  that  is,  in  case  of  the  loss  of  a  new  article  he  should 
recover  the  value  of  a  new  one,  and  in  that  of  the  loss  of  an 
old  one  recover  only  its  value,  whatever  it  might  be.  But  as 
the  estimating  of  the  value  in  each  particular  case  is  attended 
with  much  trouble,  and  is  all  but  impracticable  in  many  cases, 

hypothecation    or   sale   of   goods,    as    tion,    I    restore    the    rule   originally 
stated  at  that  time  in  a  note  at  the  end     stated,  as  being  the  better, 
of  the  work,  p.  538.     On  reconsidera- 
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a  general  rule  is  resorted  to.  In  choosing  this  rule  it  is  cer- 
tainly desirable,  if  it  can  be  conveniently  done,  to  shape  it  so 
as  to  give  the  assured  in  as  great  a  degree  as  practicable  the 
advantages  and  disadvantages  of  the  quality  of  the  article  in- 
jured or  lost.  Now  the  deduction  of  the  proceeds  of  the  old 
materials  from  the  gross  expense  of  repairs  evidently  comes 
nearer  to  this  result. 

Another  reason  in  favor  of  this  mode  of  adjustment  is,  that 
it  makes  the  computation  of  the  loss  and  the  claim  for  indem- 
nity begin  at  the  same  point,  namely,  the  incurring  of  expense, 
for  so  far  as  the  proceeds  of  the  old  repairs  will  go,  the  value 
of  the  article  remains ;  or,  in  other  words,  so  far  as  the  article 
may  be  said  to  repair  itself,  so  far  the  assured  has  no  claim  for 
indemnity.  It  is  at  this  point,  in  fact,  that  the  claim  for  in- 
demnity really  begins.  What  is  strictly  the  loss  —  the  ground 
of  claim  —  is  the  excess  of  the  expense  of  the  repairs  beyond 
this  point ;  and,  accordingly,  the  deduction  of  the  third  should 
apply  to  this  amount. 

Another  reason  given  for  this  construction  of  the  rule  is, 
that  it  sometimes  happens  that  in  making  the  repairs  the  old 
materials  may  be  used.  Thus,  in  case  of  the  breaking  of  a 
chain-cable  and  loss  of  a  part  of  it,  if  the  vessel  happen  to  put 
into  a  port  where  this  article  is  manufactured,  the  chain  can  be 
repaired,  whereas  in  another  port  a  new  one  must  be  purchased  ; 
and  even  if  the  vessel  be  in  a  port  where  the  article  is  manu- 
factured, it  may  be  more  convenient  and  expeditious  to  pur- 
chase a  new  chain,  and  sell  what  remains  of  the  old,  than  to 
procure  the  old  one  to  be  repaired.  Now,  if  the  proceeds  of 
the  old  are  to  be  deducted  from  the  gross  expense  of  the  re- 
pairs, it  will  make  no  material  difference  between  the  parties 
whether  one  or  the  other  mode  is  adopted ;  that  is,  the  claim 
for  a  loss  will  be  substantially  the  same  amount,  whether  the 
old  chain  is  mended  or  a  new  one  purchased  and  the  old  one 
sold.  But  if  the  third  is  to  be  deducted  from  the  net  expense, 
it  will  evidently  make  a  material  difference  in  the  amount  of 
the  loss  which  of  the  two  modes  is  adopted,  a  difference  pre- 
cisely equal  to  the  proceeds  of  the  old  materials.  This  affords 

17* 
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another  instance  of  the  very  irregular  operation  of  the  rule  for 
deducting  the  proceeds  of  the  old  from  the  new  repairs  after 
deducting  the  third. 

On  the  other  hand,  two  reasons  are  given  for  the  deduction 
of  the  third  from  the  gross  repairs;  namely,  first,  the  custom, 
if  there  be  such  a  one,  and,  second,  that  by  this  mode  of  adjust- 
ment, though  more  favorable  to  the  underwriters,  still  the  as- 
sured on  ships  on  an  average  will  be  more  than  indemnified ; 
or,  in  other  words,  the  articles  lost  or  damaged  are  usually  more 
than  one  third  part  worn  out.  But  this  can  certainly  not  be  a 
sufficient  reason  for  adopting  a  mode  of  deducting  the  third, 
which  might  in  fact  amount  in  some  cases  to  the  deduction  of 
a  half.  The  mode  that  will  operate  most  equally  ought  to  be 
adopted,  and  if  such  deduction  of  a  third  will  still,  on  an  aver- 
age of  the  cases,  leave  the  assured  more  than  indemnified,  this 
would  be  a  reason,  not  for  deducting  the  third  in  a  way  that 
would  operate  unequally  and  irregularly,  but  for  deducting 
more  than  a  third. 

It  is,  however,  not  easy  to  estimate  whether  the  deduction 
of  a  quarter  or  a  third,  or  more,  would,  on  an  average,  give 
more  or  less  than  indemnity,  since  it  does  not  depend  merely 
upon  the  fact  of  the  old  article  being  more  or  less  than  a 
quarter,  third,  &c.  worn  out.  In  mending  a  ship,  or  any  thing 
else,  the  repairs  are  not  valuable  to  the  owner  in  the  propor- 
tion of  the  quality  of  the  materials  and  workmanship  of  the 
repairs,  since  they  are  often  at  least,  and  probably  in  a  great 
majority  of  instances,  of  little  or  no  value  except  as  part  of  the 
thing  repaired.  Repairs,  therefore,  that  are  precisely  of  the 
quality  of  the  thing  repaired,  and  of  equal  durability,  are  in 
many,  and  probably  in  much  the  greater  number  of  instances, 
of  as  much  value  to  the  owner  of  the  article  as  better  and 
more  durable  repairs  would  be.  A  new  piece  of  timber  put  into 
an  old  hull,  a  new  link  put  into  an  old  chain,  or  a  new  patch 
upon  an  old  sail,  does  not  necessarily,  and  in  all  cases,  make 
the  thing  worth  more  to  the  owner  than  if  it  had  been  mended 
with  a  piece  corresponding  to  it  in  value  and  durability.  Even 
if  the  new  part  might  be  worth  something  when  the  thing  it- 
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self  is  worn  out,  the  labor  bestowed  in  attaching  and  fitting 
the  repairs  ceases,  for  the  most  part,  to  be  of  any  value,  and 
the  expense  of  this  labor  constitutes  no  inconsiderable  part 
of  tbat  of  the  repairs.  In  all  cases  where  the  new  part  is 
only  of  value  as  a  part  of  the  thing  itself,  the  assured  is  only 
indemnified  by  the  underwriters  paying  the  whole  expense  of 
the  repairs  without  any  deduction ;  and  considering  in  how 
large  a  proportion  of  instances  this  is  the  case,  it  should  seem 
from  a  general  estimate,  without  going  into  an  investigation  of 
the  subject  particularly  and  in  detail,  extremely  questionable 
whether  the  assured  on  ships  are,  on  an  average,  indemnified 
by  the  rule  for  deducting  a  third.  In  case  of  a  variation  one 
way  or  the  other,  the  safer  side  is  undoubtedly  to  come  short 
of  indemnity,  since  a  rule  that  gives  more  and  makes  the  as- 
sured a  gainer  by  the  loss  has  a  sinister  influence.  But  the 
rule  for  deducting  a  third  does  not  seem  to  be  subject  to  this 
objection.1 

Mr.  Justice  Sutherland,  giving  the  opinion  of  the  court  upon 
this  subject  in  New  York,  says :  "  The  question  seems  to  me 
to  resolve  itself  into  the  inquiry,  To  whom  do  the  old  materials 
belong  ?  If  they  belong  to  the  assured,  there  is  an  end  of  the 
question,  for  having  been  applied  by  them  for  the  payment  of 
the  repairs  pro  tanto,  the  assured  cannot  possibly  claim  any 
further  benefit  from  them.  If  there  is  any  thing  in  the  nature 
of  abandonment  of  them  to  the  underwriters,  then  the  principle 
contended  for  by  the  underwriters  may  be  well  founded.  But 
there  is  nothing  like  abandonment.  The  assured  do  not.  and 
could  not,  claim  from  the  underwriters  the  gross  amount  of 
repairs.  They  can  only  claim  the  difference  between  that 
amount  and  the  value  of  the  old  materials;  for  to  that  extent 
only  are  they  injured,  and  an  indemnity  is  all  they  can 
claim." 

"  The  true  rule,  therefore,"  to  adopt  the  words  of  the  same 
judge,  "  seems  to  be  to  apply  the  old  materials  towards  pay- 


1  For  a  discussion  of  this  question,     zine,  Vol.  V.  pp.  252,  263  ;    Vol.  VI. 
see  American  Jurist  and  Law  Maga-     p.  45. 
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mentfor  the  new,  and  to  allow  the  deduction  of  one  third  from 
the  balance.''1 1  This  rule  seems  to  have  been  since  followed 
in  New  York.2 

The  same  question  has  come  under  consideration  in  Massa- 
chusetts. Mr.  Justice  Putnam,  giving  the  opinion  of  the 
court,  said  :  "  We  do  not  see  how  the  property  in  the  old 
materials  has  changed  and  become  the  property  of  the  insurer. 
There  has  not  been  any  abandonment  of  the  old  materials.  If 
the  owner  should  do  the  work  and  apply  the  old  materials  to- 
wards it,  we  think  that  the  amount  of  the  expenses  after  such 
application  should  be  the  cost  of  the  repairs,  and  the  sum  from 
which  one  third  new  for  old  should  be  deducted."  The 
court  was  accordingly  of  opinion,  that  the  proceeds  of  the 
old  materials  should  be  deducted  from  the  gross  expense  of 
repairs  before  the  deduction  of  one  third  for  new.3  On  the 
question  being  presented  to  the  same  court,  in  a  subsequent 
case,  for  reconsideration,  the  court  adhered  to  its  former 
opinion.4 

The  practice  of  deducting  from  the  gross  repairs  is  gaining 
ground,  as  I  am  informed.  The  prevalent  practice  in  Phila- 
delphia is  to  make  the  deduction  from  the  net  repairs. 

1435.  The  insurer  must  pay  the  same  proportion  of  the 
whole  loss,  that  the  sum  insured  is  of  the  whole  amount  of  the 
insurable  interest.  If  the  underwriter  has  agreed  to  insure  one 
half  or  one  quarter  of  his  interest,  he  must  pay  the  same  pro- 
portion of  the  expense  of  repairs.  This  is  plain  ;  but  then  a 
very  important  question  occurs  as  to  the  mode  of  estimating 
the  amount  of  the  insurable  interest ;  since,  the  greater  the 
value  is  at  which  the  amount  of  the  interest  is  fixed,  the 
smaller  will  be  the  sum  which  the  insurer  is  liable  to  pay  on 
a  given  amount  insured,  if  it  is  less  than  the  whole  value.  If 
$  1.000  is  insured  in  an  open  policy  on  a  ship  worth  $  2,000 

1  Byrnes  v.    National  Ins.  Co.,  1  3  Brooks  v.    Oriental   Ins.  Co.,  7 
Cowen,265.  Pick.  259. 

2  Dickey  v.  N.  Y.  Ins.  Co.,  4  Cow-  4  Eager  v.  Atlas  Ins.  Co.,  14  Pick, 
en,  222  ;  Am.  Ins.  Co.  v.  Center,  4  141.     See    also  jBenecke  &  Stevens 
Wend.  45.  bv  Phil.  376. 
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at  the  commencement  of  the  risk,  which  sustains  a  partial  loss 
of  $  500  at  a  subsequent  period,  when  her  value  is  diminished 
by  wear  and  tear,  and  decay,  and  the  consumption  of  provis- 
ions, to  $>  1,500,  shall  the  underwriter  pay  50  per  cent,  or  66| 
per  cent,  of  the  loss  ?  According  to  the  practice,  he  pays  50 
per  cent. ;  that  is,  the  value  of  the  ship  at  the  commencement 
of  the  risk  is  the  basis  on  which  the  partial  loss  is  estimated. 
The  result  is  the  same  in  a  valued  policy  in  which  the  ship  or 
other  subject  is  put  at  an  undervaluation. 

Accordingly,  an  undervaluation,  or  an  insurance  at  an 
amount  less  than  the  value  of  the  ship  at  the  commencement 
of  the  risk,  operates  unfavorably  to  the  underwriters  in  respect 
to  particular  average  for  repairs.1 

1436.  Whether  the  amount  assessed  on  the  ship  in  a  for- 
eign jurisdiction,  for  the  excess  of  the  proportion  of  the  aggre- 
gate damage  to  another  ship  by  collision,  is  to  be  included  in 
the  particular  average  on  an  American  ship,  in  addition  to 
the  damage  to  the  ship  itself  ? 

It  has  been  so  held  by  Mr.  Justice  Story,2  and  by  the  Su- 
preme Court  of  the  United  States,3  in  opposition  to  the  decision 
of  the  Court  of  King's  Bench  in  England.4 

That  such  assessment  is  not  a  direct  effect  of  the  collision, 
and  accordingly  is  not  particular  average  on  the  ship,  under 
the  common  form  of  the  policy,  seems  to  be  the  better  doctrine.5 

1437.  Whether  the  assessment  to  which  a  ship  is  liable  for 
injuring  another  by  collision,  through  the  fault  of  its  master 
and  mariners,  is  a  particular  average  for  which  the  under- 
writers are  liable  ? 

It  has  been  stated  above  as  the  better  doctrine,  that 
They  should  not  be  liable?  though  they  have  been  held  to 
be  liable.7 

1  Benecke,  Lond.  ed.  1824,  p.  460  ;         *  Devaux  v.  Salvador,  4  Ad.  &  El. 
Benecke  &  Stevens  by  Phil.  388.  420  ;  S.  C.,  6  Neville  &.  Man.  713. 

2  Peters    v.    Warren   Ins.  Co.,    3         5  See  supra,    Vol.  I.  p.  677,  No. 
Sumn.  R.  389.  1137 ;  and  Vol.  II.  p.  91,  No.  1419. 

3  S.  C.,  14   Pet.   Sup.  Ct.  R.  99.         6  Supra,  No.  1419. 

And  see  Hall  v.  Wash.  Ins.  Co.,  and        7  See  cases  cited  supra,  No.  1419. 
Sherwood   v.    Gen.    Mut.    Ins.    Co., 
supra,  No.  1419. 
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SECTION    III.       ON    FREIGHT. 

1438.  A  particular  average  or  partial  loss  on  freight  is  oc- 
casioned by  the  loss  of  the  ship  after  a  part  of  the  voyage  is 
performed,  which  makes  it  necessary  to  hire  another  ship  to 
carry  on  the  cargo  to  the  port  of  destination  in  order  to  earn 
the  freight.1 

1439.  A  loss  of  a  part  of  the  cargo,  whereby  the  ship  is 
prevented  from  earning  a  part  of  her  freight,2  is  a  particular 
average  on  freight ;  3 

As  in  case  of  tobacco  being  damaged  and  destroyed  by  sea- 
water.4 

1440.  Where,  on  account  of  the  perils  insured  against,  only 
freight  pro  rata  is  earned,  this  is  a  case  of  partial  loss  upon 
this  interest. 

1441.  In  case  of  goods  being  transported  for  a  part  of  the 
voyage  only  by  the  ship  of  which  the  freight  is  insured,  and  a 
freight  pro  rata  itineris  peracti  is  earned,  the  loss  is  computed 
by  deducting  from  the  gross  freight  the  actual  or  estimated 
expense  of  forwarding  the  goods  to  the  port  of  destination.5 

A  vessel  being  wrecked  on  Cape  Cod,  on  a  voyage  from 
Demarara  to  Biddeford,  in  Maine,  Mr.  C.  J.  Parsons  said,  the 
loss  on  freight  must  be  decided,  not  by  the  proportion  in  time 
of  sailing,  as  was  determined  in  Luke  v.  Lyde  (2  Burr.  882), 
but  the  respective  rates  of  freight.  Let  the  average  from 
Demarara  to  Biddeford,  if  she  had  not  been  wrecked,  be  as- 
certained, and  deduct  therefrom  the  expense  of  bringing  the 
goods  on."  6  The  expressions  of  the  Chief  Justice  first  quoted 
intimate  that  the  particular  average  on  the  freight  is  to  be  esti- 
mated by  a  comparison  of  the  rates  of  freight  from  Demarara 

1  Saltus    v.    Ocean    Ins.    Co.,    12        4  M'Gaw   v.  Ocean  Ins.  Co.,    23 
Johns.  107;  Schieffelin  v.  N.Y.  Ins.     Pick.  R.405. 

Co.,  9  id.  21.  5  Bork  v.  Norton,  2  M'Lean's  R. 

2  Supra,  ch.  13,  sect.  14.  C.  C.  U.  S.  423. 

3  Coolidge  v.  Gloucester  Mar.  Ins.  6  Coffin   et  al.  v.   Storer,  5  Mass. 
Co.,  15  Mass.  R.  341 ;  and  see  cases  R.  252. 

generally. 
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to  Cape  Cod  and  to  Biddeford.  But  by  the  direction  of  the 
court,  as  to  the  mode  of  computation,  that  rule  evidently  was 
not  adopted ;  it  would  indeed  have  given  no  loss  at  all  on 
freight,  since  the  rate  from  Demarara  to  those  two  destinations 
is  the  same.  The  case  was  treated  as  a  salvage  loss,  that  is, 
the  adjustment  is  precisely  the  same  as  in  a  technical  total 
loss,  the  underwriter  being  liable  for  the  whole  amount  insured 
on  freight  (supposing  it  not  to  be  an  over-insurance),  deduct- 
ing as  salvage  the  excess  of  the  freight  for  the  whole  voyage 
over  the  expense  of  forwarding  the  goods. 

A  similar  question  was  involved  in  a  case  that  occurred  in 
the  Court  of  Chancery  in  New  York.  Goods  being  shipped 
at  London  for  New  York,  the  ship  put  into  Fayal  in  distress, 
where  she  was  sold  by  the  master  as  being  unseaworthy.  A 
part  of  the  goods  had  been  thrown  overboard  in  stress  of 
weather  before  the  vessel  arrived  at  Fayal.  Another  parcel  was 
sold  there  on  account  of  its  being  damaged,  and  for  the  pur- 
pose of  raising  funds  to  defray  expenses.  The  remainder  was 
forwarded  by  another  vessel  to  New  York,  at  a  rate  of  freight 
exceeding  that  from  London  to  New  York  as  agreed  on  for 
the  same  goods  in  the  original  charter-party. 

The  salvage  on  the  freight  of  the  original  ship  was  the  ex- 
cess of  the  amount  of  the  freight,  as  agreed  on  by  the  original 
charter-party,  over  the  amount  paid  for  the  freight  of  a  part 
of  the  goods  from  Fayal  to  New  York.  And  the  loss,  accord- 
ingly, was  the  expense  of  forwarding  the  goods.1 

Mr.  Chancellor  Walworth,  giving  his  opinion  in  the  Court 
of  Errors  in  New  York,  adopts  the  same  rule.2  And  there 
seems  to  be  no  doubt  that  the  loss  must  be  so  settled,  as  a 
salvage  loss.3 

1442.  The  same  rule  is  adopted  where  the  goods  are  for- 
warded by  land.* 

In  a  case  submitted  to  the  author  and  others,  the  ship  was 

1  Searle  v.  Scovell,  4  Johns.  Ch.  3  See  Benecke,  Lond.  ed.  1824,  p. 
R.  218.  449  ;  Benecke  &  Stevens  by  Phil.  364. 

2  Am.  Ins.  Co.  v.  Center,  4  Wend.  4  Bork  v.  Norton,  2  M'Lean's  R. 
45.  C.  C.  U.  S.  423. 


204  PARTICULAR    AVERAGE.  [CHAP.  XVI. 

wrecked  at  a  place  where  the  goods  could  not  be  reshipped, 
and  it  was  necessary  to  transport  them  by  land  to  a  port  of  re- 
shipment.  It  was  decided  that  the  expense  of  saving  and 
storing  the  cargo  was  a  charge  on  the  goods,  but  that  of  trans- 
porting it  to  the  port  of  reshipment  was  a  charge  on  the 
freight,  being  a  part  of  the  expense  of  forwarding  the  goods  to 
the  port  of  destination. 

1443.  So  also  if  the  whole  original  cargo  is  lost,  and  another 
is  taken,  instead  of  it,  to  the  port  of  destination,  the  average  is 
adjusted  as  a  salvage   loss,  and   its  amount  is  the  excess  of 
freight,  as  contracted  for,  over  that  earned  by  carrying  the 
new  cargo.1 

This  rule  holds  in  case  of  the  vessel  proceeding  to  the  same 
port  of  destination,  but  not  if  it  goes  upon  a  new  voyage.2 

1444.  If  the  ship  is  disabled  and  another  might  be  procured 
within  a  reasonable  distance,  and  on  such  terms  as  to  leave  an 

• 

excess  of  the  original  freight  over  that  stipulated  with  the 
substituted  vessel,  or  agreed  price  of  other  transportation,  the 
loss  is  the  amount  that  must  have  been  so  paid,  and  the  un- 
derwriters are  not  affected  by  the  neglect  of  the  master  to  for- 
ward the  cargo. 

1445.  Since  the  ship-owner  does  not,  by  merely  agreeing  to 
transport  an  article,  take  the  risk  of  its  deterioration  in  value 
by  reason  of  perils  of  the  seas,  or  the  qualities  of  the  article, 
if  the  specific  goods   arrive,   though,  in  consequence   of  sea- 
damage  or  otherwise,  they  are  of  no  value,  still    the  whole 

freight  is  due,3  and  accordingly  the  assured  on  freight  has 
no  claim  for  any  loss. 

1446.  If  the  supercargo  or  captain  sells  goods  at  some  inter- 
mediate port,  on  account  of  sea-damage,  deterioration  occasioned 
by  the  qualities  of  the  articles,  or  other  cause,  which  might 
probably  diminish   or  destroy  their  value   in  the  subsequent 
part  of  the  voyage,  but  still  leave  them  specifically  remaining, 
the  entire  freight  to  the  port  of  destination  will  be  due  on  such 

1  Jordan    v.    Warren  Ins.  Co.,    1         3  Lutwidge  et  al.  v.  Grey  et  al., 
Story's  R.  342.  Abbott  on  Mer.  Ships,  298. 

2  S.  C. 
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articles,  if  the  master  is  ready  to  carry  them  on  immediately, 
or  within  a  reasonable  time. 

This  proposition  is  merely  a  corollary  from  the  preceding 
one.  It  has  been  so  held  by  Mr.  Justice  Story,  in  case  of  in- 
surance on  the  freight  of  a  cargo  of  cotton  from  New  Orleans 
to  Havre,  where  the  ship  put  back  to  New  Orleans  on  account 
of  damage  by  collision  with  a  steam-towboat,  in  consequence 
of  which  much  of  the  cargo  was  damaged  by  sea-water  :  ] 

And  by  Kent,  C.  J.  and  his  associates  of  the  Supreme  Court 
of  New  York,  in  respect  of  a  cargo  of  flour,  the  freight  of 
which  was  insured  from  New  York  to  Barcelona,  and  which, 
in  consequence  of  damage  of  twenty-seven  per  cent,  by  sea- 
water  in  going  out  of  the  harbor  of  New  York,  was  relanded 
and  sold  there  :  2 

And  by  Parker,  C.  J.  and  his  associates,  in  Massachusetts, 
in  case  of  freight  of  tobacco,  damaged  on  a  voyage  from  Rich- 
mond, Virginia,  to  Nice,  in  France  : 3 

And  by  Shaw,  C.  J.  and  his  associates,  of  the  Supreme  Court 
of  the  same  State,  in  case  of  insurance  on  the  freight  of  flour 
from  New  Orleans  to  Havre,  which  was  damaged  in  going  out 
of  the  Mississippi,  and  was  sold  at  New  Orleans.4 

1447.  A  question  as  to  the  construction  of  the  facts  suggests 
itself  in  cases  of  this  description,  namely,  whether,  in  the  con- 
sent of  the  parties  to  the  sale  of  the  article,  a  reservation  is  im- 
pliedly  made  of  the.  right  to  full  freight  on  the  part  of  the  mas- 
ter, as  is  stated  by  Mr.  Justice  Story.5  If  a  mechanic  agrees 
to  build  a  house,  and  the  parties,  after  the  frame  is  up,  consent 
to  convert  it  into  a  stable  of  one  quarter  of  the  value  of  the 
house,  the  contractor  is  surely  not  entitled  to  demand  the  price 
of  the  house.  It  does  not  appear  why  the  shipper  might  not 
in  such  case  as  well  say  that  the  master,  by  consenting  to  the 

1  Jordan    v.    Warren  Ins.  Co.,   1  3  Clark  v.  Mass.  F.  &  Mar.  Ins.  Co., 
Story's  R.  342.  2  Pick.  R.  104. 

2  Griswold  v.  New  York  Ins.  Co.,  4  M'Gaw   v.    Ocean    Ins.    Co.,  23 
1  Johns.   205  ;    S.  C.,   3  Johns.    R.  Pick.  405. 

321  ;  and  see  Herbert  v.  Hullelt,  3  5  Jordan  v.  Warren  Ins.  Co.,  ut 
Johns.  Cas.  93.  supra. 

VOL.   II.  18 


206  PARTICULAR    AVERAGE.  [CHAP.  XVI. 

sale,  relinquished  all  claim  to  freight.     The  more  obvious  and 
certainly  more  equitable  construction  is,  that, 

If  both  parties  consent  to  the  sale  at  an  intermediate  port, 
each  for  his  own  benefit,  and,  under  the  circumstances,  from, 
choice,  without  any  agreement  about  freight,  freight  pro  rata, 
and  that  only,  is  due. 

Thus,  in  a  parallel  case,  where,  under  a  charter-party  for 
successive  passages  to  successive  ports  of  delivery,  the  com- 
plete performance  of  the  voyage  agreed  for  by  charter  was 
prevented  by  a  blockade,  after  the  delivery  and  shipment  of  a 
part  of  a  cargo  at  the  first  port  of  delivery,  and  the  cargo  was, 
thereupon,  voluntarily  delivered  to  and  accepted  by  the  ship- 
per, it  was  considered  in  Maryland  to  be  a  case  of  pro  rata 
freight,1  and  accordingly  was  a  partial  loss  on  that  subject,  the 
amount  earned  being  less  than  half  of  all  that  was  agreed  for 
by  the  charter. 

1448.  Suppose,  however,  that,  as  is  usually  the  case,  neither 
the  shipper  nor  any  supercargo  other  than  the  master  is  pres- 
ent. Is  the  sale  of  the  cargo  or  any  part  of  it  at  an  intermedi- 
ate port,  by  the  master,  to  be  presumed  to  be  made  exclusively 
at  the  request  of  the  shipper,  or  at  that  of  the  ship-owner? 
Or  is  it  a  matter  of  construction  according  to  the  circum- 
stances, on  account  and  for  the  benefit  of  whom,  and  at  whose 
request,  whether  that  of  one  or  the  other,  or  of  both,  the  sale 
is  made  ?  Surely  the  latter.2  In  such  case,  therefore, 

If  the  goods  sold  at  an  intermediate  port  might  have  been  car- 
ried on  without  damage  to  the  ship  or  crew,  and  delivered  at  the 
port  of  destination  in  specie,  and  not  so  changed  by  the  ordinary 
action  of  the  elements,  or  in  consequence  of  the  previous  sea- 
damage,  as  to  have  lost  their  identity,  though  of  no  value,  and 
accordingly  so  that  full  freight  should  be  due,  the  sale  should 
be  presumed  to  be  made  by  the  request  and  for  the  benefit  of 
the  shipper,  and  full  freight  be  allowed,  and,  therefore,  the 
underwriters  on  freight  should  not  be  liable  for  any  loss. 

Where  there  would  be   danger  of  disease  or  spontaneous 

i 
i  Charleston  Ins.  &  Trust  Co.  v.        2  Whitney  v.  N.  Y.  Firem.   Ins. 

Corner,  2  Gill,  410.  Co.,  18  Johns.  208. 
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ignition  if  the  goods  sold  by  the  master  at  an  intermediate 
port,  on  account  of  damage  or  the  quality  of  the  articles,  had 
been  carried  on,  this  is  ground  of  presumption  of  consent  and 
election  by  the  ship-owner  that  the  sale  should  be  made  so  far 
as  he  is  concerned,1  without  discharging  the  underwriters  on 
freight  from  a  claim  for  partial  loss,  where  the  damage  is  oc- 
casioned by  a  peril  insured  against,  and  without  discharging 
his  claim  on  the  shipper  for  full  freight,  where  the  damage  is 
not  by  a  peril  of  the  seas. 

1449.  The  same  circumstances  ought  to   be  a  ground  of 
conclusive  presumption  of  the  consent  of  the  shipper  and  the 
underwriters  on  either  interest,  so  far  as  their  consent  is  ma- 
terial;2 that  is,  the  master  should  be  considered  as  acting  un- 
der their  authority ;  though  some  of  the  decisions  leave  this 
point  in  doubt,  or  have  a  contrary  aspect.3 

In  such  case,  if  the  damage  to  the  goods  and  their  decayed 
condition  are  owing  to  the  perils  insured  against,  the  underwrit- 
ers ought  to  be  liable  for  the  loss,  whether  on  the  goods  or  on 
freight,  for  it  cannot  be  supposed  that  the  master  can  be  sub- 
jected to  the  alternative  of  putting  his  own  life  and  those  of 
the  seamen  into  imminent  jeopardy,  besides  the  danger  of  a 
total  loss  of  the  ship  and  cargo,  by  prosecuting  the  voyage 
with  the  hazardous  goods  on  board,  or  of  losing  freight  and 
insurance  by  selling  them  at  an  intermediate  port.  If  the  cir- 
cumstances justify  the  sale  or  jettison  of  the  goods,  certainly 
the  rights  of  no  party  are  thereby  forfeited,  and  the  liability 
of  no  one  is  discharged. 

1450.  If  the  goods  are  delivered  to  the  shipper  without  de- 
mand and  payment  of  the  full,  or  pro  rata,  freight,  for  which 
the  shipper  is  liable,  and  for  payment  of  which  the  goods  are 
subject  to   a  lien,    this   does  not  affect  the   underwriters    on 
freight,  who  do  not  guaranty  the  payment,  but  only  that  the 
earning   of  it  shall  not  be   prevented   by   the   perils  insured 
against. 

1  Whitney  v.  N.  Y.  Firem.   Ins.     ren    Ins.    Co.,    1    Story's    R.    342; 
Co.,  18  Johns.  208.  Vrierboom  v.  Chapman,  13  Mees.   & 

2  S.  C.  W.  230. 

3  See  particularly  Jordan  v.  War- 
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1451.  In  case  of  unavoidable  delay  for  repairing  damage  or 
otherwise,  the  master  may  retain  the  cargo  a  reasonable  time 
for  the  purpose  of  resuming  the  voyage,  and  if  he  does  not  so 
detain  it  when  there  is  a  probability  of  a  delay  only  for  a  rea- 
sonable time,  but  delivers  it  to  the  shipper,  this  is  not  a  loss  by 
the  peril  which  occasions  the  delay,  and  accordingly  is  not  a 
ground  for  claiming  an  average  loss  on  freight. 

The  period  which  may  be  considered  as  a  reasonable  delay 
and  detention  of  the  cargo  must  depend  upon  the  voyage,  its 
length,  objects,  and  dangers ;  and  is  plainly  a  question  for  the 
jury  in  the  particular  case.  It  has  been  stated  by  judges  in 
different  cases,  that  a  detention  for  ten  days,1  two  months,2 
four  months,3  and  six  months,4  is  not  unreasonable.  The 
opinion  of  a  judicial  magistrate  upon  such  a  question  is,  how- 
ever, not  of  decisive  authority  in  the  particular  case  in  which 
it  is  given,  and  still  less  is  it  in  other  cases. 

1452.  Whether  it  is  the  duty  of  the  master,  in  case  of  dam- 
age to  the  cargo,  to  incur  expense  in  drying  it,  or  otherwise 
restoring  it  to  a  transportable  condition  ? 

It  is  stated  or  implied  in  divers  cases,  that  it  is  the  duty  of 
the  master  to  delay  a  reasonable  time  for  restoring  the  cargo, 
or  any  part  of  it,  to  a  transportable  condition,  if  it  can  be  done 
at  a  reasonable  expense  within  a  reasonable  time. 

The  reasonable  time  for  such  detention  is  variously  esti- 
mated, according  to  the  particular  article,  the  voyage,  and 
other  circumstances.5  In  this  case,  however,  as  in  that  of  de- 
tention for  the  purpose  of  repairing  the  ship,  the  question  is 
for  the  jury  in  the  particular  case,  and  any  estimate  of  the 
court  is  not  of  predominant  weight  in  the  case  itself,  and  is  of 
very  little  in  others. 

1  Griswold  v.  New  York  Ins.  Co.,  5  In  Moody  v.  Jones,  4  B.  &  Cr. 
1   Johns.  205.  394,  the  English  Court  of  K.  B.  esti- 

2  Saltus    v.    Ocean    Ins.   Co.,    14  mated  six  weeks  not  to  be  an  unrea- 
Johns.  138  ;  Clark  v.  Mass.  F.  &  Mar.  sonable  delay  at  Jamaica,  whither  the 
Ins.  Co.,  2  Pick.  104.  ship  put  back  on  a  voyage  thence  to 

3  M'Gaw   v.    Ocean    Ins.    Co.,  23  England. 
Pick.  405. 

4  Jordan    v.    Warren   Ins.    Co.,  1 
Story's  R.  342. 
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Another  inquiry  relates  to  the  circumstances  under  which 
it  is  the  master's  duty  to  restore  the  cargo  to  a  condition  to  be 
reshipped  for  the  voyage.  Suppose  the  shipper,  or  his  agent, 
to  be  present,  as  in  one  of  the  cases  above  stated,1  and  to  re- 
fuse to  take  charge  of  the  damaged  goods  in  any  way.  This 
certainly  is  a  ground  for  putting  a  construction  upon  the  mas- 
ter's acts  very  favorable  to  him  and  his  owners,  so  far  as  the 
shipper  and  consignee  are  concerned,  in  respect  to  delay  and 
incurring  expense  for  the  purpose  of  restoring  the  goods. 

The  cases  on  which  questions  arise  most  frequently,  how- 
ever, are  where  the  master  is  under  the  necessity  of  acting 
according  to  his  own  judgment,  in  the  absence  of  the  shipper 
and  consignee.  The  first  question,  then,  is,  Whether  it  is  the 
duty  of  the  master,  under  any  circumstances,  to  incur  expense 
for  the  purpose  of  restoring  damaged  goods  ?  The  books,  so 
far  as  I  have  been  able  to  make  examination,  do  not  state  any 
distinct  doctrine  on  this  subject.  It  is  undoubtedly  incum- 
bent on  the  master  to  take  good  care  of  the  cargo  in  the  course 
of  the  voyage,  as,  for  instance,  to  give  a  cargo  of  fruit  proper 
ventilation,2  and  to  sort  and  repack  articles  at  an  intermediate 
port  to  prevent  the  sound  from  being  injured  by  the  damaged,3 
and  to  take  other  measures  requiring  little  or  no  skill  or  service 
other  than  those  of  the  crew.  Where  other  great  or  very 
considerable  expense,  or  long  or  very  considerable  delay,  is 
requisite  in  order  to  restore  the  cargo,  or  a  part  of  it,  this  is  a 
case  for  which,  as  Lord  Tenterden  remarks  in  respect  to  the 
repairing  of  a  vessel,  "  no  general  rule  can  be  given.  Every 
case  must  depend  upon  its  own  peculiar  circumstances.  The 
conduct  proper  to  be  adopted  with  respect  to  perishable  goods 
will  be  improper  with  respect  to  a  cargo  not  perishable  ;  one 
measure  may  be  proper  in  distant  regions,  another  in  the  vicin- 
ity of  the  merchant ;  one  in  a  frequented  navigation,  another 

1  Jordan   v.    Warren    Ins.    Co.,   1  fruit,  Humphrey  v.  Union  Ins.  Co.,  3 
Story's  R.  342.  Mason's  R.  429  ;  and  a  similar  process 

2  Davidson   v.   Gwynne,    12  East,  is  not  unfrequently  mentioned  in  re- 
381.  spect  of  other  articles. 

3  As  was  done  in  case  of  a  cargo  of 

18* 
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on  unfrequented  shores."  l  The  case  must  also  depend  on  its 
involving  the  whole  cargo,  or  a  considerable,  or  only  a  small, 
part.  It  will  also  depend  upon  the  market  for  the  particular 
article  at  the  intermediate  port  compared  with  that  at  the 
port  of  destination,  and  consequently  upon  the  amount  of  the 
sacrifice,  if  any,  to  be  made  by  a  sale  at  the  former  instead  of 
the  latter. 

The  predicament  in  question  involves  an  election  between 
the  sale  or  throwing  away  of  the  damaged  article,  or  a  restora- 
tion of  it.  The  question  as  to  the  authority  of  the  master  to 
sell  the  ship  or  cargo  will  come  under  consideration  subse- 
quently, in  reference  to  total  loss  and  abandonment,  and  what 
is  said  there  is,  mutatis  mutandis,  applicable  here. 

Though  no  definite  rule  can  be  given  for  such  indefinitely 
various  cases,  we  may  say  with  some  confidence,  that, 

So  far  as  the  question  relative  to  restoring,  or  selling',  or 
throwing  away  goods,  arises  on  account  of  damage  by  the 
perils  insured  against,  the  underwriters  are  bound  by  whatever 
proceedings  of  the  master  are  justifiable  in  reference  to  the 
shipper  under  a  bill  of  lading  in  the  common  form,  not  con- 
taining any  peculiar  stipulation  affecting  the  case,  except  in 
respect  of  negligence  of  the  master  and  mariners. 

The  loss,  if  there  is  one,  may  be  partial  or  total,  according 
to  the  amount  and  the  circumstances  of  discrimination  be- 
tween the  two  descriptions  of  loss ;  the  circumstances,  how- 
ever, which  determine  the  liability  or  exoneration  of  the  insur- 
ers, will  be  the  same  in  either  case.  In  comparing  the  liability 
of  the  ship-owner  to  the  shipper  under  the  bill  of  lading,  and 
that  of  the  insurer  to  the  shipper  under  the  policy,  I  am  not 
a\vare  of  its  having  been  intimated,  that,  under  the  bill  of 
lading,  the  negligences  of  the  master  and  mariners  are  at  the 
risk  of  the  shipper,  as  they  are  held  to  be  at  the  risk  of  the 
underwriters  under  a  policy  of  insurance.  The  discrepancy,  if 
there  be  one,  as  there  certainly  seems  to  be,  has  the  appear- 
ance of  an  anomaly  in  jurisprudence,  since  the  phrase  "  perils," 

1  Abbott  on  Shipp.,  3d  ed.,  242. 
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or  "  dangers  of  the  seas,"  under  which  the  case  comes,  is  the 
same,  or  equivalent,  in  both  instruments.  An  apology  for  a 
different  construction,  if  a  difference  is  made,  may  be  in  the 
doctrine,  that  in  insurance  presumptions  are  to  be  made,  and 
doubts  are  to  be  construed,  in  favor  of  indemnity  to  the  as- 
sured, but,  on  the  contrary,  stringently  upon  carriers  under 
bills  of  lading. 

So  far  as  the  obligation  of  the  master  to  incur  expense  in 
cases  of  this  description  is  concerned,  it  will,  no  doubt,  be 
generally  limited  to  the  amount  that  he  can  raise  by  hypothe- 
cation of  the  part  of  the  cargo  belonging  to  the  party  whose 
goods  are  damaged. 

1453.  Mere  delay  of  the  voyage  is  not  a  particular  average 
on  freight  for  icages  and  provisions  : 1 

As  in  case  of  delay  for  two  months  by  capture.2 

1454.  The  amount  for  which  the  underwriters  are  liable,  in 
a  partial  loss  of  freight,  is  computed  similarly  to  a  partial  loss 
on  the  ship.     If  a  part  of  the  original  cargo  is  discharged  in 
the  course  of  the  voyage,  or  lost  by  inevitable  accident,  the 
amount  of  this  interest  at  risk  is  thereafter  less.      Where  the 
sum  insured,  whether  in  a  valued  or  open  policy,  is  less  than 
the  value  of  the  interest  at  risk  when  a  partial  loss  happens, 
the  underwriter  pays  the  same  proportional  part  of  the  loss 
that  the  sum  insured  is  of  the  value  of  the  interest  then  at 
risk;  but  if  the  sum  insured  is  equal  to  the  value  at  risk,  he 
pays  the  whole  of  the  loss. 

1455.  Whether,  if  the  freight  of  goods  jettisoned  is  valued 
by  the   policy  at  a  rate  higher  than  that  at  which  it  is  con- 
tributed for  at  the  port  of  destination,  the  underwriters  are 
liable  for  particular  average  on  the  freight  according  to  the 
valuation  ? 

1  Ins.  Co.  of  N.   Am.  v.  Jones,  2  lar  average  on  freight.      And  a  like 
Bin.  547.  suggestion  was  made  by  Mr.  Justice 

2  Mayo  v.  Maine  F.   &  Mar.  Ins.  Livingston,  in  Henshavv  v.  Mar.  Ins. 
Co.,  4    Mass.  R.   374.     It  was  sug-  Co.,  2  Caines,  279  ;  and  see  M'Bride 
gested   by    Mr.    Justice    (afterwards  v.  Mar.  Ins.  Co.,  7  Johns.  431.     But 
Chancellor)   Kent,  in  an  early  case,  this  doctrine  does  not  appear  to  have 
Herbert  v  Hallett,  3  Johns.  Cas.  93  ever  been  acted  upon. 

(1802),  that  a  delay  might  be  particu- 
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Insurance  being  on  freight  valued  at  $  30,000,  teas  were 
jettisoned,  of  which  the  freight  was  by  the  bills  of  lading 
$  4,950,  but  according  to  the  valuation  the  freight  of  that  pro- 
portion of  the  cargo  was  $  11,606  ;  the  contribution  by  freight 
was  $  1,658.  According  to  the  doctrine  already  stated,1  that 
the  assured  may  recover  for  the  loss  of  the  jettisoned  article 
against  the  underwriters  without  first  claiming  contribution 
from  the  other  interests,  in  the  same  manner  as  if  the  article 
had  been  lost  by  the  operation  of  the  perils  of  the  seas,  with- 
out any  voluntary  agency  of  the  master  and  crew,  the  amount 
recoverable  is  the  $>  11,606.  Accordingly,  under  the  insur- 
ance in  question,  made  in  Philadelphia,  the  underwriters  con- 
tended that  the  loss  on  freight  was  only  the  amount  of  contri- 
bution in  general  average  by  that  interest,  namely,  $  1,658. 
In  a  particular  average,  according  to  the  valuation,  the  loss 
was  $  11,606,  from  which  deduct  (4,950  less  1,658)  $  3,292, 
and  the  net  loss  is  $>  8,314 ;  a  result  which  gives  a  very  wide 
difference  between  the  two  modes  of  adjustment. 

The  construction  maintained  by  the  underwriters  in  Phila- 
delphia was  put  in  part  upon  the  ground  of  the  doctrine  preva- 
lent in  Pennsylvania,  that  the  insured  proprietor  of  the  jetti- 
soned subject  is  bound  to  claim  contribution  from  the  other 
contributory  interests  before  coming  upon  his  underwriters. 
Admitting  this  doctrine,  however,  it  does  not  seem  to  decide 
the  question,  for  supposing  the  assured  to  be  satisfied  to  the 
amount  of  the  value  of  the  article  as  estimated  in  the  adjust- 
ment in  general  average,  it  does  not  appear  to  be,  by  any 
means,  a  necessary  consequence,  that  he  is  satisfied  for  its 
value  in  respect  to  the  underwriters  who  insure  it  at  a  higher 
valuation.  That  any  estimate  of,  or  compensation  for,  the 
value  of  an  insured  subject  between  the  assured  and  a  third 
party,  is  not  conclusive,  or  even  relevant,  as  between  him  and 
his  underwriters,  appears  in  cases  of  insurance  by  divers  poli- 
cies upon  the  same  subject  at  divers  valuations,2  and  in  other 
analogous  cases.  Admitting,  then,  not  only  that  demand  must 

i  Supra,  ch.  15,  sect.  7.  2  Supra,  p.  8,  No.  1191. 
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be  made  in  the  first  instance  upon  others  to  contribute,  but 
that  the  assured  must  rely  absolutely  upon  them,  without  any 
resort  to  the  underwriters,  so  far  as  their  liability  to  contribute 
goes,  we  seem  not  to  have  made  a  step  towards  answering  the 
present  inquiry. 

Another  reason  against  adjustment  or  particular  average  ac- 
cording to  the  valuation  was,  that  the  freight  of  the  jettisoned 
goods  was  not  lost,  but  was  in  fact  earned  and  paid  at  the  rate 
agreed  by  the  bill  of  lading,  on  the  arrival  of  the  vessel  at  the 
port  of  destination.  This  position  covers  also  the  case  of  the 
jettisoned  goods,  and  assumes  that  they  have  arrived  at  the 
port  of  destination,  and  there  been  sold  and  paid  for  at  the 
market  price,  and  that  the  contribution  made  by  the  jettisoned 
goods  and  the  freight  of  them  is  only  so  much  expense  in- 
curred to  put  the  goods  into  the  destined  market  and  save  the 
freight,  to  the  same  effect  as  an  expense  of  the  same  amount, 
in  successfully  prosecuting  a  claim  for  the  release  of  a  captured 
ship,  cargo,  and  freight,  and  to  be  contributed  for  proportion- 
ally by  each  of  those  interests. 

In  this  position  the  real  question  is  plainly  presented,  name- 
ly, whether  the  jettisoned  goods  and  the  freight  of  them  have 
been  lost  by  the  perils  insured  against ;  or  have  not  been  lost, 
but  expenses  have  been  incurred  for  the  purpose  of  saving 
them  from  being  lost  by  those  perils. 

If  ship,  freight,  and  cargo  belong  to  the  same  owner  unin- 
sured, no  such  question  can  be  made.  In  respect  to  him,  the 
jettisoned  goods  and  freight  of  them  have  been  literally,  and 
unquestionably,  not  merely  in  danger  of  being  lost,  but  actu- 
ally lost,  by  the  perils  of  the  seas ;  and  to  describe  the  case  in 
reference  to  him  by  any  phraseology  implying  the  contrary 
would  be  simply  a  fallacy,  if  not  an  absurdity.  And  if  the 
goods  and  the  freight  of  them  have  been  really  lost  to  the  UN- 
INSURED proprietor,  it  savors  strongly  of  fallacy  or  solecism  to 
say  that,  in  respect  of  the  same  proprietor  INSURED,  they  are 
not  lost. 

The  third  reason  was,  that  the  sacrifice,  having  been  a  gen- 
eral average  in  respect  to  the  other  contributing  parties,  cannot 
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be  treated  as  a  particular  average  as  between  the  assured  and 
his  insurers.  But  why  it  cannot  be  so  does  not  appear.  The 
valuation  is  an  agreement  by  the  assured  and  his  underwriters, 
that  as  between  them  the  goods  or  freight  shall  be  considered 
as  of  the  agreed  value,  which  is  a  stipulation  that  the  valua- 
tion shall  override  all  other  estimates  or  assumed  values  in 
respect  to  any  other  party ;  and  it  does  not  appear  that  any  dif- 
ferent estimate  or  assumption  of  value,  in  general  or  particular 
average,  in  relation  to  others,  is  of  the  slightest  weight,  except 
so  far  as  it  results  in  more  or  less  satisfaction  for  the  loss,  as 
estimated  on  the  basis  of  the  valuation. 

It  was  decided  by  three  eminent  jurists  in  a  case  submitted 
to  them  as  arbitrators,  that  jettisoned  goods,  being  contributed 
for  in  general  average  at  a  value  less  than  the  valuation  or  in- 

x_/  O 

voice  value  in  the  policy,  are  to  be  paid  for  by  the  underwrit- 
ers at  the  value  in  the  policy,  and  the  contribution  received 
in  general  average  is  to  be  credited  to  the  underwriters.1 

Suppose  the  case  to  be  reversed,  and  the  jettisoned  freight 
by  the  bills  of  lading  to  have  been  $  11,606,  and  by  the  valu- 
ation $  4,950.  In  that  case,  assuming  the  amount  of  loss  and 
that  of  the  aggregate  contributory  interests  to  have  been  the 
same,  and  the  freight  to  have  contributed  on  its  gross  amount, 
the  contribution  by  the  whole  freight  would  have  been  about 
$3,900,  instead  of  $  1,658,  and  the  underwriters,  by  the  rule 
which  I  understand  to  be  most  generally  adopted,  would  have 
been  liable  only  for  the  latter  amount,  though  by  the  New 
York  rule  to  the  former.2  The  rule  which  limits  the  liability 
of  the  insurers  to  reimburse  contributions  to  the  amount  of  the 
value  according  to  the  policy  seems,  as  already  remarked  in 
the  place  just  referred  to,  to  be  the  better,  since  it  makes  the 
liability  more  nearly  correspond  to  the  amount  of  the  premium, 
which  is  an  important  reason  in  favor  of  any  doctrine. 

1  So  awarded  by  Professor  Simon  paid    for  by  the  underwriters  in  par- 

Greenleaf,    Hon.    Franklin    Dexter,  ticular  average.      See  also  Thornton 

and    Professor    Theophilus    Parsons,  v.    U.   S.  Ins.   Co.,  3   Fan-field's  R. 

referees,    1849.      They    adopted    the  (Maine,)  150. 
rule  that  jettisoned  goods  were  to  be        2  See  supra,  p.  160,  No.  1410. 
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Whether,  in  the  case  under  consideration,  the  adjustment  of 
the  loss  with  the  underwriters  is  made  according  to  the  valua- 
tion in  the  policy,  or  according  to  that  upon  which  contribu- 
tion in  general  average  is  made,  it  will  be  subject  to  irregulari- 
ties in  its  operation  upon  the  rights  and  liabilities  of  the  parties 
to  the  policy  considered  as  a  contract  of  indemnity,  which 
inconvenience  can  only  be  remedied,  if  at  all,  by  express  pro- 
visions introduced  into  the  policy.  As  the  instrument  stands, 
the  reasons  above  stated  seem  to  me  to  lead  to  the  conclusion, 
that 

The  loss  of  freight  by  jettison  is  to  be  adjusted  between  the 
assured  on  freight  and  his  underwriters  upon  the  basis  of  the 
value  at  which  the  freight  is  insured. 

SECTION    IV.       ON    GOODS,    PROFITS,    AND    COMMISSIONS. 

1456.  The  value  in  the  policy  is  the  basis  of  an  adjustment 
of  a  partial  loss.1     In  case  of  the  destruction  of  a  part  of  the 
goods,  the  underwriter  pays  their  value  according  to  the  in- 
voice or  valuation  ;  and  the  rule  is  the  same  in  case  of  the 
loss  not  exceeding  half  of  the  value   of  the   goods,  by  sea- 
damage  or  otherwise,  though  they  remain  in  bulk. 

1457.  Except  in  case  of  a  salvage  loss,  to  be  mentioned  sub- 
sequently, the  underwriter  has  nothing  to  do  with  the  state  of 
the  market  in  adjusting  a  particular  average  on  goods,  the 
amount  of  which  will  be  the  same,  whether  the  goods  come 
to  a  losing  or  gaining  market.2     The  insurer  does  not  engage 
to  make  good  all  which  the  assured  has  failed  of  gaining  in 
consequence  of  the  perils  insured  against,  but  only  what  he 
has  lost  of  the  value  insured,  that  is,  the  invoice  price  or  valu- 
ation.3 

1458.  Losses  may  be  adjusted  on  the  same  ship  or  goods  on 
the  basis  of  different  values. 

The  sum  of  $  4,000  was  insured  on  a  ship  and  cargo  from 
Hamburg  to  New  York,  valued  at  that  sum.     In  a  subsequent 

1  Waldron  v.  Coome,  3  Taunt  162;        2  Hardy  v.  Innes,  8  Moore,  571 
Goldsmith  v.  Gillies,  4  Taunt.  803.  3  See  supra,  ch.  14. 
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policy  the  sum  of  $  4,000  more  was  insured  on  the  same  ship 
and  cargo,  valued  at  $  6,000.  A  partial  loss  having  taken 
place,  a  question  occurred  as  to  the  amount  for  which  the 
underwriters  on  the  second  policy  were  liable.  Mr.  Justice 
Washington  held  that  they  were  liahle  for  a  partial  loss  on 
$  2,000,  the  excess  of  the  value  of  the  property  as  valued  in 
this  policy  over  its  value  as  valued  in  the  first  policy.1 

1459.  A  particular  average  is  usually  adjusted  at  the  port  of 
delivery.     If  the  loss  is  occasioned  by  the  entire  destruction 
of  a  part  of  the  goods  insured,  the  insurer  is  liable  to  pay  for 
them,  as  far  as  they  are  covered  by  the  policy,  at  the  price  at 
which  they  are  insured ;  and  such  a  loss  is  easily  adjusted, 
there  being  no  difference  of  opinion  or  practice  respecting  it.2 

1460.  If  the  particular  average  is  occasioned  by  damage  to 
the  goods,  whereby  their  value  is  diminished,  though  they  re- 
main in  quantity,  there  seems  to  be  but  one,  and  that  a  very 
plain,  way  of  estimating  the  degree  of  damage,     //"in  conse- 
quence of  the  damage  the  goods  sell  for  only  half  of  what  the 
same  goods  would  have  sold  for  if  sound,  the  direct  loss  by 
the  damage  is  fifty  per  cent.,  and  the  insurer  must  pay,  not 
half  of  the  price  of  sound  goods  at   that  market,  but  half  of 
the  value  at  which  he  insured  the  goods  ;  and  so  proportion- 
ably  in  other  cases  of  particular  average.      This  is  too  obvi- 
ous to  admit  of  any  doubt.3 

1461.  But  a  question  still  occurs,  which  has  been  the  sub- 
ject of  much  discussion,  namely, 

Whether  the  underwriter  must  indemnify  the  assured  for 
his  loss  by  paying  full  freight  on  damaged  goods? 

Magens  thinks  that  the  loss  by  payment  of  full  freight  is  to 
be  included  in  the  adjustment.  He  supposes  the  goods  to  be 
damaged  fifty  per  cent,  in  value,  without  any  diminution  of 
their  bulk,  and  accordingly  that  the  full  freight  is  due  at  the 

1  Murray    et   al.    v.    Ins.    Co.    of  Hurry  v.  Roy.  Ex.  Ass.  Co.,  3  B.  & 
Penn.,  2  Wash.  186.  P.   308;    Usher  v.    Noble,    12  East, 

2  Supra,  No.  1458.  639;     Dick    v,    Allen,    Park,     167; 

3  Lewis  v.  Rucker,  2  Burr.  1167;  Lawrence  v.  N.  Y.  Ins.  Co.,  3  Johns. 
Johnson  v.    Sheddon.   2  East,   581;  Cas.  217. 
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port  of  destination.1  Suppose  that  the  goods,  if  they  had  ar- 
rived sound,  would  have  sold  for  $  1,000,  but  arriving  in  a 
damaged  state,  though  undiminished  in  quantity,  they  are  sold 
for  $  500,  the  freight  being  $  100.  By  the  damage  to  the 
goods,  the  assured  has  lost  $  50  in  the  freight,  since  he  pays 
$  100  to  place  the  value  of  $  500  in  the  market ;  whereas, 
had  the  goods  arrived  without  damage,  he  would,  at  the 
same  expense,  have  placed  the  value  of  $  1,000  in  the  same 
market.  Magens  thinks  that  this  loss  ought  to  fall  upon  the 
insurers. 

A  similar  question  arises,  where,  the  ship  being  disabled  by 
the  perils  insured  against  in  the  policy  on  the  goods,  the  mas- 
ter contracts  for  their  transshipment  and  transportation  to  the 
port  of  original  destination  by  another  vessel,  at  a  freight  from 
the  place  of  transshipment  exceeding  that  agreed  upon  in  the 
original  bill  of  lading  or  charter-party.  The  question  then 
occurs,  whether  the  underwriters  on  the  goods  are  answerable 
for  this  excess  of  freight  as  a  particular  average.  On  this 
question,  Mr.  Chancellor  Walworth,  giving  his  opinion  in  the 
Court  of  Errors  in  New  York,  says :  "  The  underwriter  on 
the  cargo  is  chargeable  with  the  extra  expense."2  Mr.  Be- 
necke3  cites  the  French  Commercial  Code,  the  Ordinances  of 
Amsterdam  and  Sweden,  and  the  practice  at  Hamburg,  for  the 
same  doctrine,  and  the  Chancellor,  in  the  above  case, refers  to 
Mr.  Benecke's  work. 

The  question  in  either  of  these  cases,  as  between  the  under- 
writers on  goods  and  the  assured,  does  not  appear  to  have  been 
distinctly  presented  to  any  court  in  England  or  the  United 
States. 

In  the  adjustment  of  a  salvage  loss  and  of  a  techni- 
cal total  loss,  the  underwriters  on  the  goods  are  made,  in 
effect,  liable  for  loss  on  freight ;  that  is,  the  underwriter  is 
chargeable  with  the  whole  amount  insured  by  him,  and  cred- 
ited with  the  salvage  subject  to  the  payment  of  freight.  Mr. 

1  Vol.  I.  s.  38,  p.  39,  and  p.  214,  case  xvi. 

2  Am.  Ins.  Co.  v.  Center,  4  Wend.  45. 

3  Lond.  ed.  1824,  p.  448;  Benecke  &  Stevens  by  Phil.  3C3. 
VOL.    II.  19 
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Stevens  justly  remarks,1  that  this  is  the  only  case  where  the  in- 
surer of  goods  "ought  to  pay  the  freight,  because  it  is  for  his 
interest  to  do  so."  But  this  doctrine  can  only  hold  to  the  ex- 
tent of  the  salvage  ;  if  the  freight  exceeds  this,  the  underwriter 
is  not  liable  for  the  excess;  he  is  liable  for  the  freight  only 
incidentally  and  indirectly,  as  a  deduction  from  the  salvage. 

1462.  Another  case  in  which  the  assured  on  goods  will  lose 
the  extra  freight,  whether  the  goods  are  damaged  or  sound,  is 
where,  under  a  bill  of  lading  with  the  usual  exception  of  perils 
of  the  seas,  the  ship,  by  reason  of  damage  by  those  perils,  be- 
comes innavigable,  and  the  cargo  is  transshipped  at  a  higher 
freight  than  that  agreed  on  by  the  original  bills  of  lading. 

In  such  a  case  it  is  not  the  duty  of  the  master,  and  he  is 
under  no  obligation,  as  representing  his  owners,  to  transship  at 
the  charge  of  his  owners,  but  it  is  his  duty,  as  representing  the 
shipper  in  the  emergency,  to  transship,  if  it  is  plainly  for  the 
interest  of  the  shipper,  in  which  case  the  latter  is  liable  for  the 
extra  freight.2  But  in  respect  to  the  underwriters  on  the 
goods,  this  loss  seems  to  be  one  of  the  indirect  consequences 
of  the  perils  of  the  seas  for  which  they  are  not  liable. 

1463.  The  rule  in  respect  of  port  charges,  wharfage  duties, 
&c.  will  be  the  same  as  in  respect  of  freight.     In  case  of  a 
salvage  loss,  that  is,  in  one  where  the  insured  damaged  goods 
are  sold  at  an  intermediate  port  for  the  benejit  of  the  assured 
and  his  underwriter,  the  adjustment  is  precisely  the  same  in 
respect  of  those  goods  as  it  is  in  a  total  loss.     The  voyage  is 
broken  up  in  respect  of  those  goods,  and  the  underwriter  is 
liable  to  pay  to  the  assured  the  amount  at  which  they  are  in- 
sured, whether  under  an  open  or  valued  policy,  and  the  sal- 
vage ;  that  is,  the  net  proceeds  of  the  goods,  subject  to  all  neces- 
sary charges,  are  to  be  credited  to  the  underwriter. 

1464.  A  particular  average  on  goods  delivered  at  the  port 
of  destination  is  adjusted  on  the  gross  proceeds  or    market 
value  there,  and  is  the  same  proportion  of  the  value  of  the 
goods  in  the  policy,  whether  open  or  valued,  as  the  deficiency 

i  P.  84,  n.  ;   Benecke  &   Stevens        2  Shipton  v.  Thornton,  9  Ad.   & 
by  Phil.  286.  El.  314. 
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of  the  gross  market  value  of  the  damaged  goods  compared  to 
those  of  the  sound,  is  of  the  gross  market  value  of  the  latter. 
That  is  to  say,  if  the  invoice  price  of  the  damaged  goods  in 
an  open  policy,  or  their  value  in  a  valued  policy,  is  $  1,000, 
and  they  are  sold  for  $  600  at  the  port  of  destination,  and  the 
same  goods  sound  would  have  been  worth  there  $  1,200,  the 
loss  is  one  half,  or  $  500. 

It  will  readily  appear  that  the  calculation  upon  the  net  pro- 
ceeds is  not  correct.  Suppose  the  invoice  value  of  goods  in- 
sured, in  an  open  policy,  to  be  $  500,  of  which  the  freight  and 
other  charges  are  $200.  If  the  goods  had  arrived  sound,  the 
gross  sales  would  have  been  $  1,000,  but  being  damaged  they 
sell  for  only  half  of  that  sum,  and  yet  the  freight  and  other 
charges  in  question  are  supposed  to  be  the  same.  According 
to  Magens's  rule  for  an  adjustment  on  the  net  proceeds,1  as  it 
is  understood  by  Mr.  Justice  Lawrence,  from  a  statement  of  a 
loss  made  to  the  court,2  the  insurer  would  be  liable  to  pay  five 
eighths  of  $  500 :  since,  by  this  mode  of  computation,  the 
amount  of  sales  of  the  sound  goods  would  be  $  800,  of  the 
damaged  goods  $300,  and  the  difference  of  these  compared 
with  the  gross  sales  of  the  sound  goods  gives  the  rate  of 
damage. 

Mr.  Justice  Lawrence  shows  the  incorrectness  of  this  rule 
very  clearly,  since,  the  deductions  remaining  equal,  the  propor- 
tional difference  of  the  proceeds  of  sound  and  damaged  goods 
will  be  greater,  if  the  goods  come  to  a  losing  market ;  or,  in 
other  words,  the  particular  average  for  the  same  damage  will 
be  thereby  increased.3  This  shows,  conclusively,  that  the 
mode  of  computation  is  erroneous. 

The  real  question  here  is,  whether  the  underwriter  shall 
bear  the  loss  by  the  enhancement  of  freight  and  duties  and 
other  charges,  if  there  be  such  enhancement  on  damaged 
goods  compared  with  their  value  at  the  port  of  destination. 
We  have  seen  that  there  is  such  an  enhancement  of  freight, 
since  the  damaged  goods  arriving  in  specie  pay  the  same 

1  Vol.  I.  s.  38,   p.  39,   and  case        2  2  East,  584. 
xvi.  p.  218.  3  Ibid. 
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freight  as  sound,  and  consequently,  if  the  amount  of  their  gross 
proceeds  is  but  half  of  that  of  sound,  there  is  an  enhancement 
of  fifty  per  cent,  on  the  freight  compared  to  their  value ;  in 
other  words,  it  costs  twice  the  amount  of  freight  to  put  the 
same  value  into  the  market.  A  similar  enhancement  may  be 
caused  in  duties,  wharfage,  drayage,  and  storage.  It  is  well 
settled  by  usage,  as  recognized  in  jurisprudence,  that  the  un- 
derwriter is  not  to  be  affected  by  such  enhancements.  The 
enhancement  by  reason  of  the  same  duties  being  payable  on 
damaged  goods  as  sound,  if  that  were  the  regulation,  would 
be  excluded  on  principle,  as  being  an  indirect  and  remote  con- 
sequence of  the  peril  whereby  the  damage  was  caused.  The 
other  enhancements  of  freight,  drayage,  storage,  are  more  di- 
rect consequences  of  the  perils  of  the  seas  whereby  the  damage 
was  occasioned,  more  especially  that  by  payment  of  full  freight. 
They  are  all,  however,  equally  excluded  in  practice  and  in 
jurisprudence,  by  making  the  adjustment  in  the  mode  above 
stated.1 

1465.  The  expense  of  an  auction  sale  made  merely  for  the 
purpose  of  adjusting  the  average  constitutes  a  part  of  the  loss, 
and  is  to  be  deducted  from  the  proceeds  in  making  the  adjust- 
ment ;  otherwise,  if  the  sale  is  made  for  the  purpose  of  dispos- 
ing of  the  goods,  and  not  merely  for  that  of  making  the  ad- 
justment. 

The  court  in  New  York  said,  that  the  expenses  of  a  "sale 
at  auction,  to  ascertain  the  injury  the  cargo  had  received,  and 
limited  to  such  parts  as  were  damaged,  would  be  a  reasonable 
charge."  It  should  be  allowed,  however,  only  in  case  of  its 
being  necessary  in  order  to  adjust  the  loss.2  Mr.  Stevens 
puts  this  charge  upon  the  same  grounds  as  that  of  freight, 
duties,  and  other  charges.3  If  a  pro  forma  sale  at  auction  is 

1  See  Johnson  v.  Sheddon,  2  East,  2  Muir  v.  Unit.  Ins.  Co.,  1  Caines, 

581  ;  Hurry  v.  Roy.  Exch.  Ass.  Co  ,  54. 

3  B.  &  P.  308;  Lawrence  v.  N.  Y.  3  Part.  Av.  s.  3,  a.  1,  p.  101,  n.  ; 

Ins.  Co.,  3  Johns   Cas.  217,  in  which  Benecke  &  Stevens  by  Phil.  333. 
last  case  the  question  is  more  particu- 
larly considered. 
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made  for  the  purpose  merely  of  adjusting  the  loss,  the  expense 
is  very  similar  to  that  of  a  survey  and  appraisement  for  the 
same  purpose,  and  seems  to  be  a  part  of  the  loss.  But  if  the 
goods  are  actually  sold,  or  intended  to  be  so,  and  are  wholly 
or  in  part  bought  in  by  the  assured,  merely  because  he  does 
not  think  the  price  offered  sufficient,  there  does  not  appear  to 
be  any  reason  for  considering  the  expense  of  the  sale  as  a  part 
of  the  loss.  The  assured  would  have  been  at  this  expense  had 
the  goods  all  arrived  sound. 

1466.  Where  different  articles  are  damaged,  the  loss  ought 
to  be  adjusted  on  each  separately ;  since,  otherwise,  the  ad- 
justment will  be  erroneous,  unless  the  rate  of  increase  or  dimi- 
nution of  the  market  value  at  the  place  of  adjustment  is  the 
same  on  all,  or,  which  would  almost  never  happen,  unless  the 
different  rates  of  increase  and  diminution  of  the  value  of  dif- 
ferent articles  exactly  countervail  each  other  in  the  computa- 
tion.1 

In  a  case  decided  in  Connecticut,  relating  to  a  policy  upon 
a  shipment  Of  horses  and  oxen,  the  judges  expressed  an  opin- 
ion, that,  if  they  were  valued  together  at  one  sum,  a  particular 
average  must  be  adjusted  on  the  whole,  but  otherwise  if 
valued  separately.2  But  Mr.  Benecke  says  it  is  immaterial  in 
this  respect  whether  the  underwriter  agrees  to  pay  average  on 
the  different  species  of  articles  separately  or  together ;  and  a 
valuation  of  the  articles  in  a  mass  only  affects  this  question  as 
an  agreement  to  pay  average  on  the  articles  together.  It  has 
no  reference  to  the  mode  of  computing  the  loss.  If,  for  in- 

1  Stev.  tit.  Part.  Av.  s.  3,  a.  7,  p.  pies   will   show  the  incorrectness   of 

143  ;    Benecke,   Lond.    ed.   1824,   p.  computing  losses  on  different  articles 

441;    Benecke  &.  ,jStevens  by  Phil,  together:  — 
1834,  p.  355.     The  following  exam- 

Invoice  Sales  of       Sales,  bring    Rate  per  cent.        Amount  of 

•value.  sound.          damaged.  of  loss.  loss. 

Coffee,         $250  $500  $200  60  $  150  \  o7r 

Cotton,  300  100  25  75  225  \ 

Cotton' [        55°  6°°  225  63'50  $343.75 

Thus  the  loss  on  both  articles,  being         3  Ocean  Ins.  Co.  v.  Carrington   et 

computed  separately,  is    $375  ;    but     al.,  3  Conn.  R.  357. 

computed  on  both  together,  is  343.75. 

19* 
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stance,  the  underwriters  are  not  liable  for  an  average  unless  it 
amounts  to  five  per  cent,  on  the  whole  shipment,  including 
both  oxen  and  horses,  the  damage  on  each  is  estimated,  and,  if 
their  sum  amounts  to  five  per  cent,  on  the  shipment,  the  in- 
surers are  liable.  It  does  not  appear  that  the  valuation  has 
any  bearing  on  this  question,  or  that  there  is  any  difference  in 
this  respect  between  a  valued  and  an  open  policy. 

1467.  A  particular  average  is  usually  adjusted  at  the  port 
of  destination,  and  when  it  is  adjusted  there,  the  mode  of  ad- 
justment is  always  as  above  stated.     But  if  it  is  adjusted  at 
some  other  port,  t/ie  mode  of  adjustment  depends  on  the  reasons 
for  making  it  at  any  other  than  the  port  of  destination.     The 
assured  may  put  an  end  to  the  risk  whenever  he  pleases,  by 
paying  full  freight.     If  he  receives  the  goods  at  an  intermediate 
port,  on  account  of  a  favorable  market  there,  an  average  loss 
is  adjusted  upon  the  same  principles  as  at  the  port  of  destina- 
tion.    And  it  does  not  appear  that  he  has  not  a  right  to  such 
an  adjustment,  if  he  chooses  it,  for  whatever  reason  the  goods 
are  received  by  him  and  withdrawn  from   the   risks   insured 
against,  short  of  the  port  of  destination.1 

1468.  Insurance  against  perils  of  the  seas  does  not  cover 
losses  by  the  quality  of  the  subject,  nor  ordinary  loss  and  de- 
terioration, as  we  have  already  seen  in  respect  of  articles  sub- 
ject to  leakage  and  breakage.2     Accordingly, 

In  estimating  a  particular  average  on  any  article  subject  to 
loss  by  ordinary  leakage,  breakage,  or  other  deterioration,  the 
customary  rate  per  centum  of  deduction  is  first  made  from  the 
invoice  value,  for  such  cause,  and  the  particular  average  is  es- 
timated on  the  remainder? 

1469.  Expense  incurred  on  the  cargo,  or  any  part  of  it,  in 
direct  consequence   of  a  peril  insured  against,  is  particular 
average  on  the  same. 


"to 


1  Mr.    Stevens    says,    a   particular  2  Supra,  Vol.  I.  pp.  619,  620,  No. 

average   cannot    be    adjusted    in    the  1090,  1091. 

usual  mode,  short  of  the  port  of  desti-  3  The  value  of  such  articles,  wheth- 

nation  (tit.  Partic.  Aver.  s.  1,  p.  80;  er  contributed  for  or  contributing  in 

Benecke   &    Stevens  by  Phil.  285) ;  general  average,  is  estimated  in  like 

,but  it  does  not  appear  why  it  may  not.  manner. 
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A  vessel  being  wrecked,  the  crew  escaped,  having  saved 
some  coin  and  gold  dust,  and  landed  on  the  Mosquito  shore, 
in  Honduras.  Not  being  able  to  navigate  along  the  coast  in 
the  boat,  they  landed  and  abandoned  their  boat,  and,  being  on 
a  desert  part  of  the  coast,  they  buried  the  coin,  and,  taking 
the  gold  dust  about  their  persons,  proceeded  along  the  coast, 
the  master  intending  to  come  back,  as  soon  as  he  could  obtain 
assistance,  and  take  away  the  coin  which  had  been  buried 
on  the  beach.  They  were  subject  to  frequent  extortion  from 
the  Indians  for  assistance  in  proceeding.  They  had  not  long 
proceeded,  before  two  of  the  men  gave  out,  and  said  they 
would  go  no  further,  and  they  were  left  behind  by  the  others. 
At  Com  Island,  the  first  convenient  place  for  the  purpose,  the 
master  procured  a  boat  and  went  back  to  recover  the  coin 
which  had  been  concealed ;  but  he  found  that  it  had  been 
taken  away,  and  supposed  it  to  have  been  stolen  by  the  two 
men  who  were  left  behind.  The  master  incurred  further  ex- 
pense also,  in  attempting  to  recover  the  coin  from  the  two 
seamen ;  in  which  he  did  not  succeed.  He  returned  to  the 
United  States  with  a  part  of  the  property  saved  from  the 
wreck.  The  assured  claimed  the  following  charges  in  the 
master's  account  against  the  underwriters  on  the  cargo. 

For  cash  paid  sundry  natives  for  transporting,  &c.,  until 
arrival  at  Corn  Island,  $  710.00  ;  amount  of  charter  of  schoon- 
er Sea-Gull,  to  proceed  in  quest  of  specie,  &c.  buried  in  sand, 
$>  300  ;  J.  R.  for  proceeding  to  Pearl  Key  Lagoon  in  quest 
of  same,  $150;  board  in  Corn  Island,  $49.50;  passage  of 
master  and  crew  from  Corn  Island  to  St.  Juan  de  Nicaragua, 
$>  60  ;  services  of  the  crew  in  transporting  the  gold  from  the 
Mosquito  shore  to  St.  Juan  de  Nicaragua,  $>  355.24 ;  the  cap- 
tain's expenses  in  St.  Juan,  $16;  captain's  passage  from  St. 
Juan  to  New  York,  $  120. 

The  case  was  referred  to  an  adjuster,  with  a  direction  of  the 
court,  "  That  all  losses,  charges,  and  expenses,  necessarily, 
prudently,  or  reasonably  incurred  in  respect  to  the  property 
saved,  from  the  time  of  the  shipwreck  to  the  time  when  the 
property  could  be  directly  transported  to  its  ultimate  destina- 


224  PARTICULAR   AVERAGE.  [CHAP.   XVI. 

tion,  are  proper  charges  upon  the  property  so  transported,  and 
ought  to  be  borne  by  the  insurers.  That  the  sums  paid  for 
transporting  the  master  and  crew,  for  their  support,  board, 
lodging,  and  passage,  during  the  same  period,  are  also  proper 
charges  upon  the  property,  and  ought  to  be  borne  by  the  un- 
derwriters. That  the  master  and  seamen,  also,  after  becoming 
disconnected  from  the  vessel  by  shipwreck,  are  entitled  to 
compensation  as  laborers,  or  salvors,  for  their  services  in  trans- 
porting and  saving  the  cargo ;  to  be  allowed  according  to  the 
nature  of  the  services.  That  the  sums  for  going  after  the 
dollars  were  properly  apportioned  on  the  dollars  alone."1 

1470.  Where  expense  is  incurred  on  divers  articles  in  com- 
mon, the  adjustment  is  made  by  an  average  on  the  respective 
articles  according  to  their  value. 

1471.  Under  a  continuing  policy  attaching  to  different  par- 
cels of  goods  successively  and  indiscriminately,  an  adjustment 
of  a  loss  is  made  upon  all  the  goods  at  risk  under  the  policy 
at  the  lime  of  the  loss. 

The  sum  of  £  12,000  being  insured  for  twelve  months  on 
goods  on  board  of  thirty  boats,  backwards  and  forwards,  be- 
tween London,  Birmingham,  &c.,  and  damage  having  hap- 
pened to  the  goods  on  board  of  one  of  the  boats  in  conse- 
quence of  its  sinking,  the  question  was  made  whether  this 
loss  was  to  be  adjusted  by  estimating  what  percentage  the 
damage  was  upon  all  the  goods  carried  in  all  the  boats  during 
the  year,  or  upon  the  goods  at  risk  in  all  the  boats  at  the  time 
of  the  loss.  It  was  held  that  the  loss  must  be  adjusted  in  the 
latter  mode.  That  is,  if  there  were  £  24,000  worth  of  goods 
then  at  risk,  the  underwriters  were  liable  for  fifty  per  cent,  of 
the  loss.2 

1472.  Where  no  particular  mode   of  proving   damage  to 
goods  is  stipulated  for,  the  assured  is  not  subject  by  usage  to 
any  condition  as  to  a  survey  of  the  damaged  goods. 

In  a  suit  in  New  York,  on  a  claim  for  particular  average  by 

1  Bridge  v.   Niagara  Ins.  Co.,    1        2  Crowley  v.  Cohen,  3  B.  &  Ad. 
Hall's  Rep.  Sup.  Ct.  of  City  of  N.  Y.     478. 
423. 
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sea-damage,  the  underwriters  proposed  to  prove  that,  according 
to  the  usage  of  New  York,  the  production  of  the  report  of  a 
survey  of  the  cargo  by  the  port-wardens,  before  it  is  dis- 
charged from  the  vessel,  is  an  essential  part  of  the  preliminary 
proof.  Mr.  Justice  Oakley,  in  giving  the  opinion  of  the  court, 
said :  "  An  attempt  is  made  to  introduce  into  the  contract  a 
condition  that  the  insurers  shall  not  be  answerable,  unless 
such  damage  is  ascertained  in  a  particular  mode,  and  that  too 
by  third  persons  over  whom  the  assured  has  no  control.  Such 
a  condition  would,  in  my  judgment,  vary  the  legal  obligations 
of  the  insurers  as  ascertained  by  the  plain  language  of  the 
policy."  It  was  accordingly  held,  that  such  a  document  could 
not,  by  the  usage,  be  made  an  essential  part  of  the  preliminary 
proof,  and  the  production  of  it  was  not  a  condition  on  which 
the  claim  to  such  a  loss  depended.1 

1473.  According  to  the  English  doctrine,  that,  in  order  to 
constitute  an  insurable  interest  in  profits,  it  must  appear  that, 
in  the  state  of  the  market  at  the  time,  there  would  have  been 
a  profit,2  it  seems  to  follow  that,  under  an  open  -policy  upon 
profits,  the  assured  must,  in  order  to  recover  for  a  particular 
average,  prove  what  amount  of  profit  would  have  accrued  on 
the  goods  had  they  arrived  sound. 

By  the  same  doctrine,  if  the  profits  are  valued,  and  a  part  of 
the  goods  are  lost  or  damaged,  the  assured  must  prove  what 
proportion  of  the  profits,  that  would  have  accrued  on  the  goods 
having  arrived  sound,  he  has  lost  by  reason  of  their  being 
damaged,  or  a  part  of  them  lost,  by  the  perils  insured  against, 
according  to  the  state  of  the  market,  and  he  will  be  entitled  to 
recover  a  corresponding  proportion  of  the  amount  at  which  the 
profits  are  valued. 

Such,  as  I  infer,  would  be  the  mode  of  adjustment,  though 
no  adjustments  of  particular  average  under  that  doctrine  have 
come  to  my  knowledge. 

1474.  In  the  United  States  it  is  frequently  agreed  by  the 
parties,  that  the  adjustment  of  the  loss  on  profits  or  commis- 

1  Rankin  v.  Am.  Ins.  Co.,  1  Hall's         2  See  supra,  Vol.  I.   p.   180,  No. 
Rep.  Sup.  Ct.  of  City  of  N.  Y.  619.       317. 
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sions  shall  correspond  to  that  on  the  goods  on  which  the 
profits  or  commissions  are  to  accrue.  But  without  any  such 
express  agreement,  the  adjustment  of  a  particular  average  on 
profits  or  commissions  on  goods  damaged,  or  a  part  of  which 
are  lost,  by  the  perils  against  which  the  profits  or  commissions 
are  insured,  is  at  the  same  rate  per  centum  as  that  on  the 
goods.1 

Insurance  being  made  upon  "  supposed  profits  on  a  cargo,  in 
the  ship  Bengal,  on  a  voyage  from  Canton  to  Philadelphia, 
free  from  average  and  without  benefit  of  salvage,"  valued  at 
$  20,000,  a  part  of  the  goods  were  damaged  on  the  voyage, 
and,  on  this  account,  some  of  them  thrown  away  at  the  Isle  of 
France,  and  others  sold  there  and  the  proceeds  invested  in 
other  goods,  and  on  arrival  at  Philadelphia  it  was  found  that 
other  parts  of  the  cargo  shipped  at  Canton  had  also  been  dam- 
aged before  touching  at  the  Isle  of  France,  in  consequence  of 
all  which  damage,  though  the  sound  goods  sold  at  a  profit  in 
Philadelphia,  there  was  on  the  whole  cargo,  taken  together,  a 
loss.  Mr.  Chief  Justice  Tilghman,  giving  the  opinion  of  the 
court,  said :  "  An  insurance  on  profits  partakes  of  the  nature 
of  an  insurance  on  the  goods  on  which  the  profits  are  to  arise. 
The  profits  are  valued  at  $  20,000.  Yet  it  cannot  be  con- 
sidered as  an  undertaking  that  the  assured  shall,  at  all  events, 
make  profits  to  that  amount.  If  the  cargo  had  arrived  in  good 
condition  at  Philadelphia,  the  underwriters  would  have  been 
discharged,  though  it  had  sold  at  a  loss."2  This  was  accord- 
ingly considered  a  partial  loss  on  the  profits,  and  so  not  recov- 
erable under  the  policy. 

1475.  Where  the  loss  on  goods  is  by  expenditure,  and  not 
by  damage  to  them,  it  is  not  a  loss  on  profits,  unless  it  is 
specifically  so  agreed  in  the  policy,  since  to  hold  it  to  be  such 
a  loss  would  be  to  hold  that  a  policy  on  profits  is  so  far  a 

1  See  Loomis   v.  Shaw,  2  Johns.  222  ;    Alsop  v.   Com.    Ins.   Co.,    1 

Cas.  36  ;    Fosdick  v.    Norwich   Ins.  Sumn.  R.  451  ;  Natchez  Ins.  Co.  v. 

Co.,  3  Day,  108  ;    Mumford  v.   Hal-  Buckner,  4  Howard's  (Miss.)  R.  63. 

lett,    1    Johns.   439  ;     Patapsco    Ins.  2  Wain  v.  Thompson,  9  Serg.  & 

Co.    v.  Coulter,  3  Pet.  Sup.  Ct.  R.  Rawle,  115. 
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guaranty  of  profits  on  expenditures,  for  the  reimbursement  of 
which  insurers  of  the  goods  are  liable. 


SECTION    V.       THE    AMOUNT    PAYABLE.       SALVAGE    LOSS. 

1476.  The  underwriter  is  liable  for  loss  only  on  the  amount 
or  proportion  insured   by  him  on   a    ship  or  other   subject, 
whether  the  remainder,  if  any,  is  insured  by  other  underwrit- 
ers, or  is  at  the  risk  of  the  owner. 

1477.  The  contract  of  the  underwriter,  in  case  of  the  de- 
struction of  the  whole  or  a  certain  proportion  of  the  subject  by 
the  perils  insured  against,  is  not  to  make  good  the  actual  loss 
on  the  whole  subject,  if  the  whole  is  insured,  or  on  the  part  of 
it  insured,  but  to  indemnify  the  assured  according  to  the  value 
at  which  it  is  wholly  or  partly  insured  by  the  policy,  whether 
this  is  above  or  under  the  actual  value. 

The  value  of  the  divers  subjects  of  insurance,  and  divers 
interests  in  them,  as  between  the  parties  to  open  and  valued 
policies,  has  been  already  treated  of.1  If  the  subject  is  wholly 
destroyed,  the  insurer  is  liable  for  its  whole  value  in  the  poli- 
cy, and  also,  not  unfrequently,  for  expenses  incidental  to  the 
loss,2  in  addition,  it  may  be,  to  previous  partial  losses.3 

If  a  certain  part,  being  a  definite  proportion  of  the  value  of 
the  subject,  has  been  destroyed  by  the  perils  insured  against, 
as  one  article  out  of  ten  similar  ones,  the  underwriter  is  liable 
for  a  tenth  part  of  the  value  at  which  all  the  articles  were  in- 
sured in  the  policy,  besides  incidental  charges. 

In  like  manner,  a  definite  proportion  of  the  freight  may  be 
lost,  by  the  destruction  of  a  part  of  the  cargo,  in  which  case 
a  corresponding  part  of  the  value  of  the  whole  freight  in  the 
policy  is  the  amount  of  loss,  so  far  as  the  freight  is  insured,  at 
whatever  value  it  is  insured. 

The  same  rule  will  hold  in  respect  to  profits  and  commis- 
sions, where  the  adjustment  follows  that  of  loss  on  the  goods, 
as  it  usually  does  on  commissions,  and  very  frequently,  at 

1  Supra,  ch.  14.  3  Supra,  No.  1267. 

2  See  supra,  No.  1268. 
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least,  if  not  generally,  by  agreement,  in  the  United  States,  on 
profits. 

There  is  no  such  computation  on  a  loss  of  a  fractional  part  of 
a  ship,  in  respect  to  a  destruction  of  a  part  of  which  the  par- 
ticular average  can  be  estimated  only  by  the  expense  of  the 
repairs,  and  will  accordingly  follow  the  rule  about  to  be  stated 
relative  to  such  a  loss. 

1478.  Where  divers  articles  are   indiscriminately  at  risk 
under  a  policy  at  the  time  of  the  loss,  the  underwriter  pays  the 
same  proportion  of  the  loss  that  the  amount  insured  by  him 
bears  to  that  of  all  the  articles  at  risk.1 

1479.  In  case  of  particular  average  for  expenses  incurred 
on  the  ship  or  other  subject,  the  underwriter  is  liable  for  the 
whole  amount  incurred  by  reason  of  the  perils  insured  against, 
so  far  as  he  insures  the  subject,  whether  at  a  high  or  low 
value,  not  exceeding  the  amount  insured  for  any  one  loss,  be- 
sides expenses,  though  in  general  average,  as  we  have  seen,  he 
does  not,  by  the  practice  in  some  ports,  pay  contributions  as- 
sessed on  the   insured  subject  at  a  higher  value  than  that  at 
which  it  is  insured  in  the  policy ;  whereas  in  others  he  reim- 
burses the  full  amount  of  the  assessment  on  the  subject,  so 
far  as  he  insures  it,  though  the  subject  is  assessed  at  a  higher 
value  than  that  at  which  it  is  insured  in  the  policy.2 

Thus,  if  the  ship  is  valued  at  the  amount  insured,  the  in- 
surer pays  in  particular  average  the  whole  expense  of  repairs, 
though  it  is  a  low  valuation,  and  he  pays  no  more  where  the 
valuation  is  high. 

The  same  rule  holds  in  respect  of  other  expenses  coming 
within  particular  average  on  any  subject. 

1480.  Under  an  adjustment  of  the  loss  on  damaged  goods 
sold  at  an  intermediate  port,  being  a  part  only  of  the  goods  in- 
sured by  the  policy,  the  underwriters  are  liable,  as  we  have 
seen,3  for  the  whole  loss,  enhanced  by  freight,  duties,  wharfage, 
and  storage. 

This  is  a  SALVAGE  LOSS,  so  denominated  because  the  insurer, 

i  Crowley  v.    Cohen,  3  B.  &  Ad.       2  See  supra,  No.  1410,  Vol.   I.  p.  161. 
478.  3  Supra,  No.  1461. 
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as  in  a  total  loss,  pays  for  the  whole  value  of  the  subject,  and 
is  entitled  to  the  salvage,  or  net  proceeds  of  the  sale  of  it,  after 
the  deduction  of  all  expenses.1 

In  a  salvage  loss  there  is  no  transfer  of  the  salvage  to  the 

•^  o 

underwriters,  as  by  abandonment  in  total  loss.  The  salvage 
belongs  to  the  assured,  and  he  credits  the  underwriter  with 
the  amount  of  it  in  the  adjustment. 

The  underwriter  is  liable  for  such  an  adjustment  of  a  par- 
ticular average  only  in  cases  where  the  sale  at  an  intermediate 
port  is  obviously  expedient,  and  made  on  account  of  damage 
by  the  perils  insured  against,  where,  if  the  subject  were  for- 
warded to  the  port  of  destination,  it  would  be  greatly  dimin- 
ished in  value,  or  be  of  no  value,  on  arriving  there. 

Insurance  being  on  a  cargo  of  the  invoice  value  of  $  12,041, 
including  premium,  from  New  York  to  Cuba  and  back,  the 
vessel,  in  the  course  of  the  voyage,  was  driven  by  stress  of 
weather  into  Port  Republican,  in  the  island  of  St.  Domingo, 
where  the  cargo  was  forcibly  seized,  and  goods  given  in  ex- 
change worth,  at  that  place,  $  10,162,  which  were  sold  in 
New  York  on  the  return  of  the  vessel,  after  deducting  freight 
($  748)  and  duties,  for  $  8,667.  The  question  was,  whether 
the  particular  average  was  to  be  adjusted  by  deducting 
$  10,162,  the  value  of  the  return  cargo  at  Port  Republican, 
from  the  invoice  value,  or  the  net  sales  of  it  at  New  York 
after  deducting  freight,  viz.  $  8,667  ;  or  the  sales  at  the  latter 
place  without  deducting  freight,  viz.  $  9,415.  The  court  de- 
cided in  favor  of  the  first  mode,  making  the  loss  $  1,879.2 

This  was  neither  according  to  the  ordinary  mode  of  adjust- 
ment, nor  one  as  of  a  salvage  loss.  By  the  ordinary  mode  the 
adjustment  should  have  been  by  taking  the  outward  cargo  at 
its  value  at  Port  Republican,  and  ascertaining  the  deficiency 
of  the  goods  forced  upon  the  master  in  exchange,  and  the  loss 
would  have  been  the  same  proportional  part  of  $  12,041  that 
such  deficiency  was  of  the  market  value  at  Port  Republican. 
By  an  adjustment  as  of  a  salvage  loss,  the  loss  would  have 

1  See  Stevens,  p.  79,  and  Benecke  2  Suydam  v.  Mar.  Ins.  Co.,  1 
&  Stevens  by  Phil.  284.  Johns.  181  ;  S.  C.,  2  id.  138. 
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been  the  excess  of  the  invoice  value  over  the  net  proceeds  of 
the  return  cargo,  after  deducting  all  charges,  including  duties. 
This  would,  however,  have  made  the  adjustment  precisely  the 
same  as  of  a  total  loss,  against  which  the  court  had  previously 
decided,  and  therefore  no  other  method  than  one  of  the  three 
above  mentioned  could  be  proposed  by  either  party. 

A  reason  against  adjustments  as  salvage  loss  is,  that  this, 
like  all  cases  of  technical  total  loss,  necessarily  involves  the 
underwriters  in  the  state  of  the  markets.  The  reason  in  favor 
of  such  adjustments  is,  that  the  voyage  is  broken  up  in  respect 
to  the  particular  goods;  by  the  perils  insured  against,  they  are 
prevented  from  arriving  at  the  port  of  destination.  If  this  had 
happened  in  regard  to  the  whole  cargo,  the  assured  might 
have  abandoned  and  recovered  for  a  total  loss,  though  all  the 
goods  had  been  landed  at  another  port  and  sold  there,  in  a 
sound  state.  If  we  say  that  there  is  nothing  inconsistent  with 
the  general  principles  of  insurance  in  throwing  upon  the  un- 
derwriters the  risk  of  any  other  market  than  that  at  the  port 
of  destination,  the  objection  to  the  adjustment  on  the  principle 
of  salvage  loss  ceases.  The  doctrine  of  abandonment  for  a 
technical  total  loss  goes  upon  the  principle,  that,  though  the 
assured  must  take  the  risk  of  the  state  of  the  market  at  the 
port  of  destination,  yet  he  may  insist  on  having  the  benefit, 
whatever  it  may  be,  of  this  market.  The  adjustment  as  for  a 
salvage  loss  does  not  go  at  all  beyond  this. 

SECTION    VI.       FIRE    POLICY. 

1481.  Under  a  fire  policy,  as  usually  made,  the  assured  re- 
covers the  whole  amount  of  a  partial  loss,  if  it  does  not  exceed 
the  amount  insured,  though  the  amount  insured  may  be  less 
than  the  value  of  the  property  insured  ; l  and  he  recovers  to 
the  same  extent,  whether  he  is  absolute  owner  or  mortgager, 
and  though  his  equity  of  redemption  may  have  been  sold  on 
execution,  if  he  still  had  the  right  to  redeem  it  at  the  time  of 

1  Paddie  v.  Quebec  F.  Ins.  Co.,  Stuart,  174. 
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the  loss.  "  The  value  of  the  assured's  interest  in  the  property 
insured,"  said  Mr.  Justice  Wilde,  in  giving  the  opinion  of  the 
court,  "  is  not  material.  If  he  had  an  insurable  interest  at  the 
time  the  policy  was  effected,  and  an  interest  also  at  the  time 
of  the  loss,  he  is  entitled  to  recover  the  whole  amount  of  dam- 
age to  the  property,  not  exceeding  the  sum  insured."  l 

1482.  In  some  fire  policies  it  is  agreed  that  a  partial  loss 
shall  be  adjusted  pro  ratd,  according  to  the   amount  insured 
compared  with  the  value  of  the  subject,  as  in  a  marine  policy. 

1483.  The  adjustment  of  a  loss  on  goods  damaged  by  fire 
is  made  on  the  gross  sales,  as  under  a  marine  policy. 

Mr.  Beaumont  considers  this  mode  objectionable,  because  it 
will  cost  more  in  proportion  to  the  value  to  transport  the  dam- 
aged goods  to  market,2  which  is  true,  supposing  the  goods  not 
to  be  in  a  market  where  they  can  be  sold  for  consumption. 
But  this  does  not  seem  to  be  the  ground  of  objection  to  the 
rule,  for  the  supposition  is  of  a  sale  of  sound  and  damaged  at 
the  place  where  the  loss  happens,  and  not  in  a  distant  market. 
If  they  can  be  consumed  or  used  only  in  a  distant  market, 
then  the  purchaser  at  the  place  where  the  loss  occurs  takes 
into  the  account  the  proportionally  greater  expense  to  transport 
the  damaged  goods.  If  they  will  sell  for  half  as  much  as 
sound  in  the  distant  market,  but  it  will  cost  half  of  the  pro- 
ceeds to  transport  them,  he  will  give  for  them,  at  the  place 
where  the  loss  occurs,  only  a  quarter  of  the  price  of  sound  ; 
and  the  loss  by  the  rule  is  seventy-five  per  centum,  which  is 
the  true  loss. 

1484.  Under  fire  policies  there  is  no  deduction  of  a  third 
new  for  old,  nor  are  there  usually  exceptions  of  partial  losses, 
or  losses  under  particular  rates,  as  in  marine  policies  under 
what  is  termed  the  "memorandum,"  nor  is  there  any  salvage 
at  the  risk  of  the  underwriter,  as  in  the  adjustment  of  a  total 
loss  under  a  marine  policy.     A  computation  of  the  damage  is 
made  by  estimate,   or  by   the  actual  expense  of  repairs,  on 
buildings  and  such  subjects  as  can  be  repaired,  and  on  other 

1  Strong    v.    Manufacturers'    Ins.         2  Law  of  Life  and   Fire  Ins.,  ed. 
Co.,  10  Pick.  40.  1833,  p.  61,  n. 
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subjects  by  a  comparison  of  the  value  of  the  damaged  articles 
with  that  of  the  same  before  the  fire,  either  by  a  sale  of  the 
damaged  articles  or  by  estimate. 

It  is  held  in  Louisiana,  that,  to  render  a  sale  at  auction  ad- 
missible in  evidence  of  the  amount  of  loss,  the  underwriters 
must  have  notice  of  the  sale.1 

Where  the  assured  puts  up  a  new  improved  building  in 
place  of  the  old,  the  amount  of  loss  will  not  be  determined  by 
the  cost  of  the  new  one,  but  the  loss  will  be  the  estimated  ex- 
pense of  restoring  the  old  one,  without  improvement  or  en- 
largement.2 

The  assured  cannot  recover  rent,3  or  damage  on  account  of 
the  suspension  of  his  business,4  while  the  building  is  under  re- 
pairs or  rebuilding. 

Where,  under  a  statute  of  New  York,  an  assured  receives  a 
compensation  from  the  municipality  for  damage  by  his  build- 
ing being  demolished  to  stop  a  fire,  the  estimate  of  the  dam- 
age under  such  statute  is  not  binding  as  between  him  and  his 
underwriters.5 

1  Hoffman  v.  Western  F.  &  Mar.  17  Wend.  285),  and  so  is  not  neces- 
Ins.  Co.,  1  Annual  R.  (La.)  217.  sarily  an  estimate  of  the  value  insured 

2  Brinley  v.  National  Ins.  Co.,  11  and  destroyed.      Besides,   it  is  inter 
Mete.  195.  alios. 

3  Pontalba   v.    Phcen.  Ins.  Co.    of        There  is  no   partial  loss  on  a  life 
London,  2  Rob.  R.  (La.)  131.  policy,  per  Willes,  J.,  in  Lockyer  v. 

4  Niblo   v.  N.  A.  F.  Ins.  Co.,  1  Offley,  1  T.  R.  252;   Ellis,  Ins.  129. 
Sandf.  Rep.  Sup.  Ct.  of  City  of  N.  In  a  policy  on   the  life  of  a  debtor 
Y.  551.  in  favor  of  a  creditor,  the  amount  re- 

5  Pentz  v.  Receivers  of  the  ^Etna  coverable  is,  by  some  policies,  limited 
F.  Ins.  Co.,  9  Paige,  569.     The  esti-  to  that  of  the  debt,  and  accordingly, 
mate  of  the  damage  by  the  demolition  though  the  loss  is  of  the  whole  insur- 
may  refer  to   a   building  already  on  able  interest,  and  thus  total,  it  may  be 
fire,  which  might  possibly  have  been  less  than  the  amount  insured  by  the 
saved  (Mayor  of  New  York  v.  Lord,  policy. 


CHAPTER    XYII. 


TOTAL  LOSS  AND  ABANDONMENT. 


SECT.  1.  In  what  cases  abandonment  is 
necessary  to  recovery  for  a  to- 
tal loss. 

2.  Notice  and  claim  of  loss  under 

fire  policies. 

3.  Notice  and  claim  of  loss  under 

life  policies. 

4.  What  interest,  and  what  control 

of  the  property,  and  what  au- 
thority, are  requisite. 

5.  Of  the  ship. 

6.  Of  the  cargo. 

7.  Of  the  freight. 

8.  Of  profits  and  commissions. 

9.  Of  different  subjects    insured   in 

the  same  policy. 

10  .  The  existing  facts  constitute  the 
loss. 

11.  Upon  what  intelligence  abandon- 
ment may  be  made. 


SECT.  12.  Within  what  time  abandonment 
must  be  made. 

13.  Form  of  abandonment. 

14.  Acceptance  of  abandonment. 

15.  Revocation     of     abandonment. 

Waiver  of  right  to  abandon. 

16.  Whether  an  abandonment  may 

be    defeated    by     subsequent 
events. 

17.  Effect  as  to  rights  of  property, 

salvage,  and  claims  and  liabili- 
ties. 

18.  Effect  as  to  conduct  of  agents. 

19.  Effect  of  the   abandonment   of 

the  ship  as  to  freight. 

20.  Adjustment.     Amount  recover- 

able. 

21.  Total  loss  in  fire  and  life  insur- 

ance. 


SECTION    I.         IN    WHAT    CASES     ABANDONMENT    IS    NECESSARY    TO 
RECOVERY    FOR    A    TOTAL    LOSS. 

1485.  A  TOTAL  loss  of  a  subject  of  an  insurance  is  where, 
by  the  perils  insured  against,  it  is  destroyed,  or  so  injured  as 
to  be  of  trifling  or  no  value  to  the  assured  for  the  purposes 
and  uses  for  which  it  was  intended,  or  is  taken  out  of  the  pos- 
session and  control  of  the  assured,  whereby  he  is  deprived  of 
it ;  or  where  the  voyage  or  adventure  for  which  the  insurance 
is  made  is  otherwise  broken  up  by  the  perils  insured  against. 

1486.  In  a  total  loss  the  assured  is  entitled  to  recover  from 
the  underwriter  the  whole  amount  insured  by  the  policy  on 
the  subject  so  lost. 

1487.  A  constructive  or  technical  total  loss  is  one  in  which 

20* 
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some  part  or  remnant  of  the  subject  insured  is  surviving,  or 
some  claim  accruing  from  it  against  third  persons. 

To  constitute  a  loss  of  this  description,  there  must  be  some 
property  or  right  still  subsisting  that  may  be  the  subject  of  a 
transfer  or  assignment.  Where  the  subject  or  remnants  of  it 
have  been  necessarily  sold,  and  the  proceeds  have  come  to  the 
hands,  or  are  subject  to  the  control,  of  the  assured,  constituting 
a  certain  amount  to  be  accounted  for  by  him,  and  chargeable  to 
him  in  the  settlement  of  his  claim  against  the  underwriter,  it 
is,  notwithstanding  this,  an  absolute,  and  not  a  constructive 
and  technical  total  loss.1 

14S8.  The  part  or  remnant  of  the  subject  insured,  which 
survives  the  peril  in  a  total  loss,  is  denominated  salvage. 

1489.  The  allowance  to  salvors  for  saving  property  is  also 
called  salvage. 

1490.  An  abandonment  is  an  act  on  the  part  of  the  assured, 
by  which  he  relinquishes  and  transfers  to  the  underwriters  his 
insurable  interest,  or  the  proceeds  of  it,  or  the  claims  arising 
from  it,  so  far  as  it  is  insured  by  the  policy. 

1491.  An  abandonment  is  requisite  in  order  to  recover  the 
whole  amount  insured  by  a  policy,  only  in  case  of  a  technical 
or  constructive  total  loss. 

An  abandonment  being  a  transfer,  it  can  be  requisite  only 
where  there  is  some  assignable,  transferable  subject,  on  which 
it  can  operate.  Where  this  is  subject  to  contingencies,  and 
may  be  of  greater  or  less  value,  especially  where,  as  is  some- 
times the  case,  it  may,  in  a  certain  event,  exceed  the  amount 
at  which  it  is  rated  in  the  policy,  the  assured  is  usually  re- 
quired to  make  an  abandonment  before  he  can  recover  for  a 
total  loss.2  When  nothing  remains  to  be  assigned  or  trans- 
ferred, an  abandonment  is  useless  and  unnecessary.3 

1  This  is  the  distinction  in  the  more  ceeds  already  received  by  the  assured, 

frequent   use  of  the  terms,  more  par-  and  to  be  accounted  for  by  him. 

ticularly  the  phrase  "technical  total  2  1  T.  R.  608  ;  Martin  v.  Crockatt, 

loss,"  and  will  be  most  convenient  in  14  East,  465. 

the  present  chapter,  though  "aeon-  3  Park,  288,  n.  ;  8  Johns.  286; 
structive  total  loss ''  is  sometimes  2  id.  185.  Lord  Ellenborough  re- 
used to  comprehend  the  case  of  pro-  marks,  that  "  the  general  convenience 
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1492.  The  object  of  abandonment  is  a  fair  indemnity  to  the 
assured,  which  he  could  not  otherwise  obtain  in  many  cases  of 
constructive  total  loss,  since  it  would  otherwise  be  necessary 
to  put  it  to  the  jury  to  make  a  conjectural  estimate  of  the 
value  of  the  salvage. 

Mr.  Justice  Buller  intimates  a  doubt  whether  abandonment 
should  have  been  permitted  at  all,  and  says,  that  "  about  the 
year  1745  that  question  was  determined,  after  much  delibera- 
tion." l  But  in  cases  of  capture  and  detention,  insurance 
would  afford  a  very  inadequate  indemnity  to  the  assured,  with- 
out the  right  to  abandon ;  and  in  many  cases  of  sea-damage 
the  indemnity  would  be  long  delayed  and  very  difficult  to 
adjust. 

Lord  Mansfield  says  :  "  In  late  times  the  privilege  of  aban- 
donment has  been  restrained  for  fear  of  letting  in  frauds."2 

Mr.  Justice  Story  says,  on  the  contrary:  "It  has  been  said, 
that  abandonments  are  not  to  be  favored  ;  that  they  have  been 
liable  to  great  abuses  ;  and  that  courts  of  law  are  not  disposed 
to  enlarge  the  practice.  I  am  very  much  inclined  to  believe, 
that  of  late  years  this  consideration  has  had  quite  as  much 
weight  as  it  deserved."3 

The  Supreme  Court  of  Massachusetts  says,  Putnam,  J.  giv- 
ing the  opinion  :  "  We  prefer  the  construction  which  restrains, 
rather  than  that  which  enlarges,  the  right  to  make  a  total 
loss."4 

The  reason  given  for  this  leaning  is,  that  restraining  this 
right  adapts  the  indemnity  more  nearly  to  the  actual  loss. 
But  this  result  is  by  no  means  obvious.  One  object  of  insur- 
ance is,  to  enable  the  merchant  to  throw  the  adventure  off  his 
hands  as  soon  as  his  enterprise  is  frustrated,  and  embark  his 
capital  in  a  new  one.  It  is  doubtless  a  grave  question  how 
far  this  principle  can  advantageously  be  carried  •  but  there  can 

of  making  an  abandonment  has  led  to  2  Goss  v.  Withers,  2  Burr.  683. 

an  opinion  that  it  is  more  necessary  3  Peele  v.  Merch.  Ins.  Co.,  3  Ma- 

than  it  really  is."     Hellish   v.    An-  son,  27. 

drews,  15  East,  13.  4  Deblois  v.  Ocean  Ins.    Co.,    16 

1  Mitchell  v.  Edie,  1  T.  R.  608.  Pick.  303. 
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be  no  doubt  that  the  doctrine  of  technical  total  loss  must  be 
carried  to  a  very  considerable  extent,  in  order  that  insurance 
may,  in  its  general  operation,  make  a  reasonable  approximation 
to  indemnity,  and  at  the  same  time  promote  enterprise  and 
activity  in  business ;  and  it  will  become  obvious,  on  slight 
practical  experience,  that,  whatever  rule  is  adopted  in  this  re- 
spect, it  will  sometimes  work  disadvantageously  to  one  party, 
and  sometimes  to  the  other. 

1493.  The  assured  has  his  election,  in  all  cases,  whether  or 
not  to  make  an  abandonment;  "all  the  books  agree  that  he  is 
never  obliged  to  abandon."  l 

"  The  object  of  abandonment  is  to  turn  that  into  a  total 
loss  which  would  otherwise  not  be  so "  ; 2  and  the  assured 
may  choose  whether  he  will  change  the  character  of  his  claim 
against  the  insurers  by  making  an  abandonment.  In  some 
cases  he  can  recover  for  a  total  loss  without  abandonment,  in 
others  he  will  have  no  claim  against  the  insurers  unless  he 
makes  an  abandonment ;  in  others  he  may  recover  for  a  par- 
tial loss  without  abandonment,  or  abandon  and  recover  for  a 
total  loss. 

1494  It  will  subsequently  appear,3  that  abandonment  may 
be  delayed.  Where  an  abandonment  may  be  delayed  by  the 
assured  without  losing  his  right  to  abandon,  the  exercise  of 
the  right  should  be  so  regulated  that  the  underwriter  shall  not 
be  prejudiced  by  the  delay. 

That  is  to  say,  the  assured  is  entitled  only  to  an  adjustment 
as  of  a  particular  average,  until  by  abandonment,  agreed  ad- 
justment, payment,  or  judgment,  the  character  of  the  loss  is 
definitively  fixed  as  total,  and  the  right  to  salvage  vests  irrev- 
ocably in  the  underwriter. 

In  a  suit  for  loss  of  freight  without  abandonment,  in  a  case 
of  the  seizure  of  a  ship,  Mr.  Chancellor  Lansing  was  of  opin- 
ion, that,  as  the  seizure,  and  with  it  the  character  of  total  loss, 
continued  until  the  action  was  brought,  the  assured  had  a 

i  8  Johns.  244  ;  Allvvood  i'.  Henc-        2  Gracie  v.  N.  Y.  Ins.  Co.,  8  Johns, 
kell,  Park,  230;   1  Johns.  Cas.   313  ;     237. 
2  id.  250  ;  2  Burr.  1211.  3  infra)  sect.  12. 
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right  to  recover  for  such  a  loss.1  But  the  better  rule  in  such 
case  is,  that,  if  the  assured  neglects  to  abandon,  he  shall  re- 
cover only  according  to  the  state  of  things  at  the  time  of  the 
trial ;  since,  as  we  shall  see,  under  a  declaration  for  a  total  loss 
he  may  recover  for  a  partial  loss,  and  the  underwriter  ought  to 
have  the  advantage  of  whatever  may  occur  to  make  the  loss 
partial,  so  long  as  the  assured  delays  to  elect  a  total  loss.  If 
he  has  judgment  for  a  total  loss,  this  is  equivalent  to  an  aban- 
donment, and  gives  to  the  underwriter  a  right  to  salvage.2 

1495.  The  records  of  jurisprudence  present  many  cases 
showing  under  what  circumstances  the  assured  may  recover 
for  a  total  loss  of  the  different  subjects  of  insurance,  without 
previous  abandonment. 

A  ship  having  run  upon  the  rocks,  surveyors  gave  their 
opinion  that  the  expense  of  getting  her  off  and  repairing  her 
would  far  exceed  her  value  when  repaired.  The  master  ac- 
cordingly sold  her  as  she  lay,  and  she  was  got  off  and  repaired 
by  the  purchaser.  A  suit  was  brought  without  abandon- 
ment. The  jury  found  this  to  be  a  total  loss.  Abbott,  C.  J. : 
"  Whether  the  ship  were  repairable  or  not  was  left  to  the  jury, 
and  I  think  they  disposed  of  it  correctly.  If  the  subject-mat- 
ter of  insurance  remained  a  ship,  it  was  not  a  total  loss,  but  if 
it  were  reduced  to  a  mere  congeries  of  planks,  the  vessel  was 
a  mere  wreck ;  the  name  which  you  may  think  fit  to  apply  to 
it  cannot  alter  the  nature  of  the  thing."  Bay  ley,  J. :  "I  take 

1  Smith  v.  Steinback,  2  Caines's  rule  on  the  assured,  on  motion  of  the 
Cas.  172.  underwriter    in   a  suit  on   a    policy, 

2  Ibid.  ;  also  Gracie  v.  N.  Y.  Ins.  either  to   abandon  pending-  the   suit, 
Co.,  8  Johns.   237  ;  Watson  v.  Ins.  and  continue  until  the  state  of  things 
Co.  of  N.  A.,  1  Bin.  477.     In  Brown  at  the  time  of  the  abandonment  can  be 
v.  Phcen.  Ins.   Co.,  4  Bin.  445,  an  known,  if  this  would  put  the  claim  in 
abandonment  is  considered  to  be  neces-  a  position  more  satisfactory  for  a  ver- 
sary  in  the  case  stated.     But  if  the  diet  between  the  parties  ;  or,  at  the 
condition  of  things,  so  far  as  can  be  discretion  of  the  court,  to  permit  the 
known  at  the  time  of  trial,  still  shows  assured,  on  his  own  motion,  to  aban- 
a  total  loss,  there  seems  to  be  no  ob-  don,  that  is,  to  assign  the  salvage  to 
jection  to  a  recovery  for  such.     There  the  underwriters,  on  terms,  or  without 
is  not  apparently  any   objection  to  a  terms,  as  the  court  might  order. 
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the  legal  principle  to  be  this.  If,  by  means  of  any  of  the  perils 
insured  against,  the  ship  ceases  to  retain  that  character,  and 
becomes  a  wreck,  that  is  a  total  loss,  and  the  master  may  sell 
her,  and  the  assured  recover  for  a  total  loss  without  giving  any 
notice  of  abandonment."  l 

Where  a  wrecked  vessel  is  in  such  a  condition  that  it  cannot 
be  brought  into  port,  and  is  of  no  value  where  it  lies,  it  is  held 
in  Maine  that  no  abandonment  is  necessary  in  order  to  recover 
for  a  total  loss.2 

1496.  If  the  ship  has  not  been  heard  from  for  so  long  a 
time,  as  to  be  a  ground  of  presumption  that  it  has  perished  by 
perils  of  the  seas,  a  total  loss  may  be  recovered  on  ship,  cargo, 
or  freight,  without  abandonment? 

1497.  Whether,  if  the  subject  remain  in  specie,  though  it 
has  been  justifiably  sold  in  direct  consequence  of  the  perils  in- 
sured against,  the  assured  can  recover  for  a  total  loss  without 
an  abandonment  1 

It  has  been  held  in  some  cases,  that  the  assured  cannot,  in 
such  case,  recover  for  a  total  loss  without  an  abandonment.4 

The  recovery  for  a  total  loss  without  abandonment,  where 
the  subject  has  been  sold,  has  been  decided  against  in  some 
instances,  on  the  ground  that  the  underwriters  have  not  had 
notice  by  an  abandonment  before  the  sale  was  made,  so  as  to 
give  them  an  opportunity  to  examine  the  circumstances.5 
Such  a  decision  has  reference  to  the  question,  whether  there 
is  evidence  of  the  sale  being  necessary,  and  the  objection  is 
confined  to  cases  where  some  delay  may  be  made  without 
risk  of  the  destruction  of  the  subject,  and  the  distance  is  not 

1  Cambridge  v.  Anderton,  2  B.  &  Yeates,  281  ;  Gordon   v.    Bowne,    2 
C.  691  ;   1  R.   &  M.  60  ;  4  D.  &  R.  Johns.    150.      See  remark   of  Kent, 
203  ;  1  C.  &  P.  213.  C.  J.,  2  Caines's  Cas.  208  ;  and  query 

2  Walker  v.  Protection  Ins.  Co.,  29  per  Livingston,  J.,  1  Johns.  191. 
Maine  R.  317.  4  Hodgson    v.    Blackiston,    Park, 

3  Green  v.    Brown,  2  Str.  1199;  Ins.  281,  n.;  S.  C.,  Marsh.  Ins.,  2d 
Newby  v.  Read,  Park,  106;  Twem-  ed.,600. 

low  v.  Oswin,  2  Camp.  85  ;  Brown  v.         5  Bell  v.  Nixon,  Holt's  N.  P.  423 
Neilson,  1  Caines,  525 ;  Cambreleng    and  426,  n. 
v.  M'Call,  2   Dall.    128;    S.   C.,   2 
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too  great  for  communication.  Our  present  inquiry  relates  to 
a  case  of  justifiable  sale. 

It  has  been  held  in  divers  cases,  that,  the  ship  having  been 
sold  justifiably  as  between  the  parties  to  the  policy,  on  account 
of  the  perils  insured  against,  the  assured  may  recover  for  a 
total  loss  without  an  abandonment.^  We  shall  subsequently 
see,2  that  if  the  subject,  whether  ship  or  goods,  has  changed 
its  form  and  become  a  certain  amount  of  money  received  by 
the  assured  or  his  agent  in  direct  consequence  of  the  peril  in- 
sured against,  and  such  change  has  been  made  under  circum- 
stances rendering  it  binding  upon  the  underwriters,  the  only 
difference  between  an  adjustment  of  the  loss  as  partial  or  total 
is,  that  in  the  former  the  salvage  is  at  the  risk  of  the  assured, 
in  the  latter  at  that  of  the  underwriters.  Accordingly,  if  the 
proceeds  of  the  sale  of  the  subject  have  actually  come  to  the 
hands  of  the  assured,  the  adjustment  and  payment,  whether 
as  of  a  partial  or  total  loss,  will  be  precisely  the  same.  But  if 
the  proceeds  are  still  outstanding,  then  the  assured  is  at  the 
risk  of  the  insolvency  and  fraud  of  agents  into  whose  hands 
the  same  may  come  until  he  has  made  a  valid  abandonment ; 
and,  as  we  shall  subsequently  see,3  the  delay  of  abandonment 
will  impose  that  risk  upon  him. 

Still,  the  loss  in  such  case  has  been  held  to  be  a  total  one 
by  Lord  Abinger,  C.  B.  and  his  associates  of  the  English  Ex- 
chequer, after  deliberate  and  thorough  discussion,  in  an  action 
for  the  loss  on  hides  insured  free  of  particular  average,  on  a 
voyage  from  Valparaiso  to  Bourdeaux,  in  which  case  the  hides, 
having  become  putrid  in  consequence  of  sea-damage,  were 
sold  at  Rio  Janeiro.4  Lord  Abinger  remarks,  that  if,  by  the 
fault  of  the  assured,  the  proceeds  of  the  sale  of  the  article  are 
not  received  by  him,  he  cannot  recover  for  a  total  loss ; 5  mean- 

1  See  Gordon  v.   Mass.   F.  &  M.     266,  reversing-  the  judgment   of  the 
Ins.  Co.,  2  Pick.  R.  249  ;   Patapsco     Common  Pleas  given  after  two  argu- 
Ins.  Co.  v.  Southgate,  5  Pet.  Sup.  Ct.    ments  ;  S.  C.,  1  Bing.  N.  C.  526. 

R.  604.  5  He   cites    Mitchell    v.    Edie,    1 

2  See  infra,  sect.  17.  T.  R.  608,  where  the  proceeds  of  the 

3  Infra,  sect.  12.  sale  were  permitted  to  remain  in  the 

4  Roux  v.  Salvador,  3  Bing.  N.  C.     agent's  hands  three  years. 


240  TOTAL    LOSS    AND    ABANDONMENT.          [CHAP.  XVII. 

ing  probably,  what  seems  to  be  the  true  doctrine,  as  above 
stated,  that  he  thereby  becomes  chargeable  with  the  proceeds, 
which  are  to  be  deducted  in  the  adjustment  of  the  loss. 

The  doctrine  on  the  subject  is  the  same  in  respect  of  ship 
or  goods  ;  if  either  subject  is  so  damaged  by  the  perils  insured 
against  as  not  to  remain  in  specie,  or  so  as  to  be  in  a  condition 
rendering  a  sale  necessary,  and  the  sale  is  made  in  such  manner 
as  to  render  it  binding  upon  the  owner  and  underwriters,  it  is  a 
total  loss,  and  may  be  recovered  without  abandonment.  The 
distinction  mentioned  above,  as  to  recovering  a  total  loss  with- 
out abandonment,  is  to  be  observed ;  viz.  that  the  assured  is 
charged  with  the  proceeds  in  the  adjustment  of  the  loss  as  in 
a  salvage  loss,  though  the  same  may  not  have  actually  come 
to  his  hands.  This  circumstance  being  borne  in  mind  will 
reconcile  the  most  of  the  decisions  on  this  subject,  which 
otherwise  would  appear  to  be  directly  contradictory,  accord- 
ing to  the  language  commonly  used  by  the  courts,  which  must, 
however,  be  construed  in  reference  to  one  or  the  other  descrip- 
tion of  case  under  consideration. 

That  a  total  loss  is  unquestionably  recoverable  without 
abandonment  in  case  of  sale  authorized  by  necessity,  where 
there  is  no  question  which  of  the  parties  is  responsible  for  the 
acts  or  neglects  of  agents,  has  been  held  in  divers  cases  : 

By  Lord  Ellenborough  and  his  associates,  in  case  of  a  ship- 
ment of  saltpetre  sold  by  order  of  court  at  the  Cape  of  Good 
Hope  :  l 

By  Dallas,  C.  J.  and  his  associates  of  the  English  Common 
Pleas,  in  case  of  a  policy  on  freight  from  Quebec  to  Great 
Britain,  where  the  ship,  being  stranded  in  the  St.  Lawrence, 
was  sold  by  the  master  :  2 

By  the  Supreme  Court  of  Maine,  in  case  of  a  vessel  sold  to 
pay  salvage  : 3 

By  Parker,  C.  J.  and  his  associates  of  the  Supreme  Court  of 
Massachusetts,  in  respect  to  a  damaged  ship  :  4 

1  Mullett  v.  Shedden,  13  East,  304.        3  Robinson  v.  George's  Ins.  Co.,  17 

2  Idle  v.   Roy.  Exch.   Ass.  Co.,  8     Maine  R.  131. 

Taunt.    755;    S.    C.,    3    13.   Moore,         4  Gordon  r.   Mass.  F.    £   M.  Ins. 
115.  Co.,  2  Pick.  R.  249. 
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By  the  Court  of  Appeals  in  Maryland,  on  a  policy  upon 
freight,  in  respect  of  a  loss  of  the  voyage:  l 

And  by  the  same  court,  on  a  policy  upon  a  vessel  sold  on 
account  of  sea-damage.2 

Where  a  contrary  doctrine  is  alleged,  it  is  usually  merely  in 
reference  to  the  responsibility  for  agents  ;  as 

By  Shaw,  C.  J.  and  his  associates,  in  Massachusetts.3 

1498.  Where  a  damaged  vessel  has  been  repaired,  and  is 
bottomried  for  the  expense  of  the  repairs,  the  owner  cannot  re- 
cover for  a  total  loss  without  abandonment.* 

1499.  So  far  as  the  freight  insured   has  been  earned   and 
become  absolutely  due,  the  contract  of  insurance  is  satisfied. 
If  freights  between  different  ports  successively,  and  becoming 
absolutely  due  at  the  several  ports  of  delivery,  are  insured  in 
one  policy,  and,  after  one  or  more  of  the  freights  is  earned,  a 
total  loss  upon  this  interest  takes  place,  an  abandonment  can 
have  relation  only  to  the  freight  pending  at  the  time  of  the 
loss.     In  respect  to  the  freights  previously  earned,  they  have 
either  been  paid  to  the  assured,  or  his  claim  for  them  is  be- 
come absolute,  and  they   have  ceased  to  be  exposed  to  the 
perils  insured  against.     In  respect  to  such  freights,  therefore, 
the  insurers  are  discharged,  since  all  that  they  agreed  in  the 
policy   to   be   answerable   for   has   been    accomplished.      An 
abandonment,    accordingly,    has    no    operation    upon    freight 
earned. 

1500.  Under  a  policy  upon  freight,  an  abandonment  can 
only  transfer   certain   rights   and   advantages  in  relation  to 
freight  which  is  pending ;  in  which  an  interest  has  accrued, 
on  account  of  a  contract  respecting  it,  and  something  done  to- 
wards earning  it. 

Accordingly,  if  the  ship  and  cargo  are  both  entirely  lost, 
though  the  loss  happen  after  a  greater  part  of  the  voyage  is 
performed,  no  abandonment  is  requisite  in  order  to  recover  for 

1  Charleston  Ins.   &  Trust  Co.  v.  3  Smith  v.  Manufacturers'  Ins.  Co., 
Corner,  2  Gill's  R.  410.  7  Mete.  R.  448,  at  p.  453. 

2  Mut.  Safety  Ins.  Co.  v.  Cohen,  3  4  Fleming  v.    Smith,  1    House  of 
Gill's  R.  45.  Lords  Cases,  513. 

VOL.  II.  21 


242  TOTAL    LOSS    AND    ABANDONMENT.          [CHAP.  XVII. 

a  total  loss  of  freight,  there  being  nothing  to  abandon,  since 
the  assured  has  not,  in  consequence  of  what  has  been  done 
under  the  contract  for  freight,  acquired  any  rights  which  can 
be  of  any  value  to  the  underwriters,  it  having  become  utterly 
impossible  to  earn  any  part  of  the  freight  insured. 

Freight  being  insured,  the  ship  put  back  and  was  sold  on 
account  of  damage ;  and  the  cargo  was  also  sold.  It  was  ob- 
jected to  a  claim  for  a  total  loss  of  the  freight,  that  no  aban- 
donment had  been  made.  Gibbs,  C.  J.  was  of  opinion,  that 
there  was  no  foundation  for  this  objection.  He  said :  "  He 
could  not  understand  what  there  was  to  be  abandoned."  And 
the  court  were  of  opinion  that  there  was  no  necessity  for  an 
abandonment.1 

1501.  Where  nothing  has  been  done  towards  earning  the 
freight,  of  which  the  assured  or  the  underwriters  to  whom  he 
abandons  it  can  avail  themselves,  by  the  goods  being  carried 
on,  either  in  the  same  or  in  another  ship,  or  by  the  shipper's 
electing  to  receive  them  at  an  intermediate  port  in  preference 
to  having  them  delivered  at  the  port  of  destination,  the  rule 
and  practice  will  be  the  same  in  the  United  States  and  Eng- 
land, for,  as  there  is  nothing  to  abandon,  no  abandonment  will 
be  necessary. 

In  case  of  insurance  on  the  freight  of  the  ship  Olive-Branch, 
after  she  had  taken  on  board  about  half  of  her  cargo  at  the 
Cape  of  Good  Hope,  the  rest  being  engaged,  she  was  driven 
on  shore  and  embedded  in  sand  eight  feet  above  high-water- 
mark ;  and  in  that  situation  sold  by  the  master,  in  pursuance 
of  the  advice  of  experienced  persons,  who  were  of  opinion  that 
she  could  not  be  got  off  except  at  a  ruinous  expense  ;  the  pur- 
chaser got  her  off  in  about  three  months,  after  several  unsuc- 
cessful attempts,  and  she  subsequently  performed  several  voy- 
ages. The  cargo  was  put  on  board  of  another  ship.  A  suit 
was  commenced  on  the  policy  on  freight,  without  abandon- 


1  Green  v.  Roy.  Exch.  Ass.  Co.,  1     755.     But  see  also  Parmeter  v.  Tod- 
Marsh.  R.  447  ;  6  Taunt.  68  ;  and  see    hunter,  1  Camp.  541. 
Idle  v.  Roy.  Exch.  Ass.  Co.,  8 Taunt. 
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ment.     It  was  decided  by  the  English  C.  P.  that  abandon- 
ment was  not  necessary.1 

1502.  There  is  a  diversity  on  this  subject  in  England  and 
the  United  States.  It  has  been  finally  decided  in  England, 
that  an  abandonment  of  the  ship  carries  freight,  and  of  course, 
if  both  ship  and  freight  are  insured,  and  there  is  a  total  loss  of 
both,  and  an  abandonment  of  the  ship,  there  is  nothing  to 
abandon  on  the  freight  policy.  Hence  the  remarks  of  the 
English  judges,  that  there  is  nothing  to  abandon  under  a  poli- 
cy on  freight.  This  notion,  so  much  at  variance  with  the 
fundamental  principles  of  insurance,  results  from  the  unwill- 
ingness of  the  English  courts  to  admit  of  an  apportionment  of 
freight.  But  in  the  United  States,  the  ship  and  freight  are 
treated  as  distinct  interests  in  regard  to  abandonment.  If, 
upon  the  American  doctrine,  therefore,  any  part  of  the  freight 
is  earned  before  the  event  happens,  that  gives  the  right  to 
abandon  freight ;  or  if,  by  sending  on  the  goods  to  the  port 
of  destination  in  the  same  or  another  ship,  a  pro  rata  freight 
by  the  original  ship  may,  in  effect,  be  realized,  the  assured 
certainly  is  bound  to  give  the  underwriter  the  advantage  of 
this  pro  rata  freight,  in  case  of  adjustment  as  a  total  loss, 
either  by  accounting  for  and  allowing  the  amount  so  saved,  or 
by  transferring  the  right  of  receiving  it  to  the  underwriter. 
There  are  some  difficulties  attending  this  subject,  undoubted- 
ly, whether  the  doctrine  of  the  English  or  the  American  de- 
cisions is  adopted  ;  but  that  of  the  American  decisions,  if  car- 
ried fully  out,  seems  to  be  the  most  practicable,  as  well  as  the 
most  equitable.  The  doctrine  carried  out  to  its  ultimate  re- 
sults will  be,  that,  in  all  cases  of  abandonment  of  the  ship,  the 
underwriters  are  entitled  only  to  the  freight  earned  subse- 
quently to  the  event  for  which  the  abandonment  is  made ;  and 
if  this  event  happens  in  the  midst  of  a  pending  voyage,  and  the 
same  ship  subsequently  proceeds  to  complete  the  voyage  and 
earn  freight,  then  the  underwriters  on  the  ship  should  be  en- 
titled to  a  proportion  of  it,  and  the  owner  or  the  underwriters  on 

1  Mount  v.  Harrison,  4  Bing.  388  ;  15  S.  &  Lowb.  11. 
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freight  to  the  rest ;  that  is,  the  freight  should  be  apportioned. 
This  rule  being  adopted,  it  follows  that  the  general  principles 
as  to  abandonment  applicable  to  an  insurance  on  the  ship  will 
apply  to  an  insurance  of  freight ;  and  they  have  been  so  ap- 
plied by  our  courts.1 

1503.  A  policy  upon  expected  profits  does  not  seem  to  offer 
any  thing  upon  which  an  abandonment  can  operate,  and  it 
does  not  appear  from  any  speculation,  or  any  judicial  opinion, 
relating  to  this  subject,  which  has  come  to  my  knowledge, 
that  an  abandonment  of  this  interest  can  be  of  any  importance 
to  the  underwriters,  otherwise  than  as  a  notice  that  a  total  loss 
is  claimed  ;  and  if  this  is  its  only  effect,  an  abandonment  is  not 
necessary. 

In  a  policy  upon  the  profit  of  goods,  the  insurer  undertakes 
that  they  shall  not  be  prevented,  by  the  perils  insured  against, 
from  arriving  at  a  certain  market.  If  a  part  of  the  goods  only 
are  prevented  from  arriving,  it  constitutes  a  partial  loss  upon 
this  interest,  according  to  the  construction  put  upon  it  in  the 
United  States.  But  the  arrival  of  a  part  only,  however  small 
it  may  be,  does  not  make  a  constructive  total  loss  of  the  inter- 
est, whereby  the  assured  is  entitled  to  transfer  the  profit  on 
such  part,  and  recover  the  whole  amount  at  which  the  interest 
is  valued  in  the  policy. 

Under  an  abandonment  of  freight,  the  underwriters  may,  in 
some  instances,  avail  themselves  indirectly  of  what  has  been 
done  towards  earning  freight.  They  may  receive  the  freight 
pro  rata  for  the  part  of  the  voyage  performed  previously  to  the 
event  on  account  of  which  the  abandonment  is  made.  But 
not  so  of  profits  ;  there  is  no  profit,  or  any  thing  like  a  profit, 
pro  rata  itineris  peracti,  which  can  be  assigned,  or  prove  to  be 
of  any  value  to  the  insurers.  It  does  not  appear,  therefore, 
that  an  abandonment  of  profits  can  be  any  thing  more  than  a 
nugatory  ceremony. 

In  one  case  the  court  in  New  York  were  of  opinion,  that  an 
abandonment  of  profits  was  necessary,  in  order  to  enable  the 

1  See  sects.  7  and  19  of  this  chapter. 
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assured  to  recover  for  a  total  loss ;  but  the  court  did  not  state 
upon  what  ground  it  was  necessary,  or  what  interest  would  be 
transferred  by  it.  The  court  suggest  a  query,  whether  an 
abandonment  of  profits  would  not  give  the  underwriters  on 
profits  a  right  to  the  goods,  by  paying  to  the  underwriters  to 
whom  they  were  abandoned  the  prime  cost.  But  they  ex- 
pressly reserve  their  opinion  on  this  point.1 

Allowing  it  to  be  practicable  to  apply  this  doctrine,  it  would 
evidently  be  inconsistent  with  a  first  principle  of  abandon- 
ment, which  is  always  defined  to  be  a  transfer  of  the  assured's 
property  in  the  subject,  as  far  as  it  is  covered  by  the  policy ; 
whereas  this  doctrine  would  make  an  abandonment  of  goods 
a  transfer  of  only  a  part  of  his  property.  It  has  never  been 
hinted  that  the  assured  can  make  any  claim  upon  the  insurers 
for  the  profits  on  goods  abandoned  to  them,  and  if  he  has  no 
such  right,  he  cannot  transfer  it  to  the  underwriters  on  profits, 
or  to  any  other  persons. 

1504.  In  regard  to  a  policy  upon  commissions,  the  right  of 
abandonment  depends  upon  the  same  principles  as  in  the  case 
of  freight ;  the  assured  cannot  abandon  the  right  of  earning 
commissions.  So  far  as  the  commissions  are  earned,  and  have 
become  absolutely  due,  the  underwriters  are  discharged  from 
their  liability,  this  being  equivalent  to  the  arrival  of  goods  at 
the  port  of  destination  in  the  case  of  a  policy  upon  the  cargo. 
The  only  right,  then,  which  can  pass  to  the  underwriters  by 
an  abandonment  under  a  policy  upon  commissions,  is  that  of 
receiving  the  commissions,  towards  the  earning  of  which  the 
assured  has  done  all  that  he  is  bound  to  do,  but  the  absolute 
claim  for  which  depends  upon  some  future  contingency. 

If  a  supercargo  is  to  receive,  for  selling  the  outward-bound 
cargo  and  investing  the  proceeds,  a  certain  per  cent,  on  the 
sales  of  the  return  cargo,2  and  the  ship  is  arrested  on  the 
homeward  voyage,  the  assured  may,  by  an  abandonment, 
transfer  to  the  insurers  the  right  of  receiving  his  commissions 

1  Tom   v.   Smith,    3    Caines,  245.         2  Robertson   v.    Col.    Ins.    Co.,    8 
See  also  Mumford  v.  Hallett,  1  Johns.     Johns.  383. 
4'33. 
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in  the  event  of  the  release  and  subsequent  arrival  of  the  goods. 
A  case  of  this  sort,  where  the  assured  has  done  what  he  agreed 
to  do  to  earn  the  commissions  insured,  but  their  ultimately  be- 
coming due  depends  upon  an  event  which  may  be  prevented 
by  the  perils  insured  against  in  the  policy,  seems  to  be  the  only 
one  where  any  right  or  advantage  whatever  can  be  transferred 
by  an  abandonment  of  commissions.  If  this  is  the  only  case 
in  which  any  thing  can  be  assigned  by  an  abandonment,  it  is 
the  only  one  in  which  an  abandonment  is  necessary,  as  a  con- 
dition on  which  the  assured  is  entitled  to  recover  for  a  total 
loss. 

1505.  There  are  cases  in  which  the  assured  cannot  assign 
the  salvage  to  the  underwriter,  and  therefore  cannot  make  an 
abandonment  in  the  usual  acceptation  of  that  term  ;  as  where 
a  ship  is  valued  at  $  4,000  in  one  policy,   and  $  6,000  in  a 
subsequent   one,   in  which  an  additional  $  2,000  is  insured.1 
In  such  a  case,  an  abandonment  under  the  first  policy  carries 
the  whole  salvage.     So  in  case  of  insurance  to  the  full  value 
by  both  mortgager  and  mortgagee.2 

The  only  practicable  course  to  give  effect  to  two  policies,  in 
case  of  a  constructive  total  loss,  is  to  estimate  the  value  of  the 
salvage,  of  whatever  description  the  constructive  total  loss 
may  be,  and  allow  its  deduction  in  settling  for  such  a  loss. 
And  the  right  to  do  this  arises  directly  out  of  the  nature  and 
object  of  a  contract  of  insurance,  namely,  indemnity,  which 
can  in  no  other  way  be  made  ;  and  that  indemnity  is  practi- 
cable the  courts  admit,  by  holding  such  insurances  to  be  valid, 
and,  therefore,  seem  to  be  bound  by  this  doctrine,  as  well  as 
by  the  rule  to  give  effect  to  contracts  rather  than  defeat  them, 
to  adopt  such  construction  as  may  give  policies  a  practical 
operation. 

1506.  It  has  been  held,  that  there  is  no  necessity  of  aban- 
donment in  a  reinsurance. 

The  reassured  could  not  abandon   without    accepting  the 

1  Murray  et  al.  v.  Ins.  Co.  of  Penn.,        2  Gordon  v.  Mass.  F.    &  M.  Ins. 
2  Wash.  C.  C.  R.  186  ;  Higginson  v.     Co.,  2  Pick.  249. 
Ball,  13  Mass.  R.  96. 
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abandonment  of  the  assured,  since  he  otherwise  has  nothing 
to  abandon ;  and  Mr.  Justice  Livingston  says,  giving  the  opin- 
ion of  the  court:  "It  would  be  to  the  disadvantage  of  the  re- 
assurer  to  compel  his  assured  in  all  cases  to  accept  of  an  aban- 
donment, which  would  be  necessary  if  he  himself  be  entitled 
to  one."  1 

1507.  In  the  preceding  cases  the  courts  will  modify  the 
doctrine  of  abandonment  under  a  policy  of  insurance,  with  a 
view  to  give  effect  to  contracts  relative  to  the  same  subject,  for 
which  the  interests  of  commerce  and  a  liberal  jurisprudence 
require  the  way  to  be  left  open.  A  similar  principle  of  con- 
struction is  suggested  by  the  analogous  practice  under  fire  and 
life  policies.  I  cannot,  therefore,  but  doubt  a  decision  of  the 
Court  of  Appeals  in  Maryland  on  a  policy  upon  a  ship  with  a 
stipulation  not  to  abandon.  The  ship  was  captured  by  the 
French,  and,  after  detention  for  a  year,  was  taken  into  the 
French  service  by  order  of  the  Minister  of  Marine.  In  an 
action  on  the  policy,  it  was  decided  in  Maryland  that  the  as- 
sured could  not  recover  for  a  total  loss,  because  the  stipulation 
precluded  an  abandonment  of  the  right  of  salvage,  or  claim  of 
indemnity  against  the  French  government ;  and  could  not  re- 
cover what  amount  the  jury  should  estimate  the  loss  at,  taking 
into  consideration  the  value  of  the  chance  of  the  restoration  of 
the  ship  or  of  indemnity  from  the  French  government,  on  the 
ground  that  the  estimation  of  such  chance  could  "  not  be  re- 
sorted to  as  a  criterion  by  which  to  ascertain  the  amount  of 
the  loss,"  because  it  would  put  the  insurers  too  much  in  the 
power  of  the  assured,  and  hold  out  to  the  latter  a  temptation 
to  fraud,  and  would  disturb  the  law  of  abandonment.2  This 
was  to  put  the  assured  into  a  dilemma,  which  could  not  have 
been  contemplated  by  the  parties  to  the  contract,  and  which  it 
would  be  very  desirable  to  avoid.  The  maxim  of  construc- 
tion, Ut  res  magis  valeat  quam  pereat,  might  very  excusably 
be  invoked  to  such  a  case.  Had  the  jury  given  a  verdict  for 
a  total  loss,  the  underwriters  would  ipso  facto  have  been  en- 

1  Hastie  v.  De  Peyster,^3  Caines,        2  Barney  v.  Maryl.  Ins.  Co.,  5Har- 
190.  ris  and  Johnson,  139. 
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titled  to  the  salvage,  if  any  had  ever  turned  up.  In  very  simi- 
lar cases  the  Supreme  Court  of  New  York  decided  for  a  total 
loss,  without  putting  it  to  the  jury  to  estimate  the  value  of  the 
chance  of  restoration  or  indemnity,1  which  was  not  necessary, 
since,  whatever  that  chance  was,  it  remained  for  the  benefit  of 
the  underwriter  on  payment  of  a  total  loss. 

These  decisions  authorize  the  doctrine,  that,  under  a  stipu- 
lation not  to  abandon,  the  right  of  the  assured  to  recover  for  a 
constructive  total  loss  does  not  accrue  until  the  hope  of  recov- 
ering the  subject  insured  is  desperate,  or  the  chance  of  such 
recovery  is  indefinitely  postponed. 


SECTION    II.       NOTICE  AND   CLAIM  OF  LOSS  UNDER    FIRE    POLICIES. 

1508.  The  term  "  abandonment "  is  not  used  in  reference 
to  fire  policies  ;  but  the  principle  of  abandonment  is  applicable 
to  them. 

These  policies  usually  require  immediate  notice  of  a  loss.^ 

1509.  If  the  subject  is  so  destroyed  by  fire  that  only  rem- 
nants and  fragments  are  left,  the  value  of  these  is  accounted 
for  by   the  assured,    and  the  amount  is  deducted  from   the 
amount  insured,  and  the  balance  paid  to  the  assured.     Some 
underwriters  reserve  the  right  of  taking  the  remnants  them- 
selves, and  paying  a  total  loss.3 

1510.  If  the  subject  damaged  by  fire  remains,  and  is  worth 
repairing,  then,  according  to  the  provisions  of  the  policy,  the 
damage  is  estimated  by  appraisers  as  agreed  by  the  policy.4 

1511.  An  important  application  of  the  principle  of  abandon- 
ment and  salvage  to  fire  policies  is  in  case  of  insurance  by  a 
mortgagee  independently  of  the  mortgager.     The  fundamental 
general  principle  of  insurance,  as  distinguished  from  gambling 
and  wagering,  as  we  have  seen,5  is,  that  it  is  a  contract  of  in- 
demnity, and  not  of  gain  by  one  party  at  the  expense  of  the 

1  Gracie  v.  New  York  Ins.  Co.,  8        3  See  ch.  1,  sect.  6. 
Johns.   237  ;    Smith  v.   Steinback,   2         4  Ibid. 

Caines's  Gas.  in  Err.  172.  5  Ch.  1,  sect.  1. 

2  See  ch.  1,  sect.  6. 
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other.  This  principle  requires  that  the  assured  shall  not  be 
paid  the  full  value  of  his  insurable  interest,  as  agreed  upon  by 
the  parties  to  the  policy,  and  at  the  same  time  retain  the  in- 
terest, or  any  part  of  it.  The  payment  of  a  total  loss  vests  in 
the  underwriter  an  equitable  right  to  the  interest  itself  and  its 
remnants  and  proceeds,  and  any  claims  arising  on  account  of 
the  value  of  the  interest,  or  any  part  of  it,  or  as  indemnity  for 
its  injury  or  destruction  by  the  perils  insured  against ;  and 
this  principle  is  as  applicable  to  a  jlre  policy  as  to  any  other. 

What,  then,  is  the  insurable  interest  of  a  mortgagee,  or 
pledgee,  or  party  having  a  lien  ?  Undoubtedly  the  debt  or 
claim  as  security  for  which  the  mortgage,  pledge,  or  lien  is 
given.  A  mortgagee  holding  a  mortgage  for  one  thousand 
dollars  cannot  insure  the  mortgaged  subject  on  his  own  ac- 
count for  two  thousand.  His  insurable  interest  is  only  com- 
mensurate with  his  debt.  Therefore,  to  permit  him  to  receive 
the  whole  amount  or  value  of  this  interest,  and  at  the  same 
time  retain  his  demand  and  realize  the  same  amount  again 
from  the  debtor,  is  directly  inconsistent  with  the  fundamental 
principle  upon  which  the  whole  system  of  insurance  doctrines 
and  jurisprudence  is  founded. 

Accordingly,  in  such  a  case,  the  Supreme  Court  of  the 
United  States  lay  down  the  doctrine,  that,  upon  the  payment 
of  a  loss  of  the  mortgaged  subject,  to  an  amount  equal  to  the 
debt,  "  the  underwriters  are  entitled  to  an  assignment  of  the 
debt  from  the  mortgagee."  l  It  has  been  objected  to  the  as- 
signment of  the  debt  and  security,  that  there  is  no  privity  be- 
tween the  underwriters  on  a  policy  in  favor  of  a  mortgagee 
who  pays  the  premium  and  the  mortgager ;  which  is  true,  but 
it  seems  to  be  quite  immaterial  that  there  should  be.  It  has 
also  been  objected  to  such  an  assignment,  that  the  insured 
mortgagee  may  have  previously  paid  premiums,  or  otherwise 
incurred  expense,  so  that  on  the  payment  by  the  underwrit- 
ers of  the  amount  insured,  and  of  the  debt  by  the  debtor, 
the  mortgagee  will  not  be  more  than  indemnified.  Such  a 

1  Carpenter  v.  Washington  Ins.  Co.  of  Providence,  16  Pet.  S.  C.  R.  495. 
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conjectural  contingency  seems,  however,  to  be  too  remote  to 
have  any  weight  in  the  case. 

1512.  Where  a  part  of  a  debt  only  is  secured  by  a  mort- 
gage, or  other  lien  on  property,  which  the  creditor  insures  on 
his  own  account  at  his  own  expense,  which  is  consumed  by 
fire,  the  question  may  arise,  Whether  the  insured  creditor  shall 
be  required  to  assign  to  the  insurers,  or  account  to  them  for, 
a  part  of  his  debt  equal  to  the  amount  paid  on  the  loss,  or  only 
that  part  of  his  debt  remaining  outstanding,  after  he  has  re- 
ceived from  both  his  underwriters  and  his  debtor  an  amount 
equal  to  his  whole  original  debt  ?      This  latter  is  the  proper 
rule,  for  such  a  doubt  should  be  settled  on  the  principle  of  in- 
demnity and  in  favor  of  the  assured.     By  this  rule,  also,  the 
liability   of  the  underwriter  corresponds  more  nearly  to  the 
premium. 

SECTION    III.       NOTICE  AND  CLAIM  OF  LOSS  UNDER  LIFE  POLICIES. 

1513.  An  insurance  on  the  life  of  the  assured  himself,  or  of 
any  other  life  than  that  of  a  debtor,  is  a  policy  against  total  loss 
only ;  or,  in  other  words,  it  is  an  insurance  free  from  average 
and  without  benefit  of  salvage. 

1514.  The  principle  of  salvage  is  applicable  to  the  payment 
of  a  loss  on  a  policy  in  favor  of  a  creditor  upon  the  life  of  his 
debtor.     And  if  so,  an  assignment,  which  is  equivalent  to  an 
abandonment,  is  requisite,  though  the  term  "abandonment  "  is 
not  applied  in  the  case. 

1515.  Where  William  Pitt's  creditors,  who  had  effected  a 
policy  upon  his  life,  were  paid  the  full  amount  of  their  debt 
out  of  funds  supplied  to  his  executors  by  the  government,  it 
was  held  that  they  could  recover  nothing   on  the  policy,  as 
they  had  already  received,  on  account  of  their  insurable  inter- 
est, its  full  amount.1     It  should  follow  from  this  decision,  that, 
if  the  executors  of  an  insolvent  creditor  should  pay  a  part  of 
the  debt  to  secure  which  the  insurance  was  made,  the  assured 

1  Godsall  et  al.  v.  Boldero,  9  East,  72. 
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would  be  required  to  account  for  it  as  so  much  salvage.  But 
as  the  assured  is  not  obliged  to  wait  for  the  settlement  of  the 
estate  of  his  debtor  before  he  makes  a  claim  against  the  un- 
derwriters, it  seems  to  be  a  direct  inference  from  the  above 
case,  that,  if  the  underwriters  pay  him  the  amount  insured,  he 
must  assign  to  them  his  claim  upon  the  executors  for  a  divi- 
dend on  account  of  his  debt,  or  account  to  them  for  what  he 
may  receive. 

It  has  been  suggested  that  there  is  a  distinction  between 
a  payment  made  in  behalf  of  a  debtor  before,  and  one  made 
after,  the  payment  of  a  loss  to  the  creditor  by  underwriters  in 
a  fire  policy  on  property  mortgaged  as  security  for  the  debt ; l 
and  the  same  distinction  would  be  applicable  in  the  case  of  a 
life  policy.  And  according  to  that  distinction,  if  adopted,  the 
creditor  of  Mr.  Pitt,  though  he  was  obliged  to  credit  what  the 
government  had  paid  him  in  diminution,  or,  as  in  this  case, 
in  extinguishment,  of  his  insurance  on  his  life,  yet  if  he  had 
been  paid  the  whole  amount  insured  in  the  policy  by  his  un- 
derwriters, and  had  held  collateral  security  of  the  government 
for  the  same  debt,  he  might  have  realized  his  whole  claim 
again  on  such  collateral  security,  without  accounting  to  his 
underwriters  for  it,  on  the  ground  that  there  would  have  been 
no  privity  between  these  several  parties.  This  would  certain- 
ly be  making  a  very  great  distinction  as  to  the  rights  and  lia- 
bilities of  the  parties  to  a  policy,  merely  on  account  of  the 
order  in  which  two  payments  are  made,  as  already  said  in 
case  of  a  fire  policy. 

The  better  doctrine  seems  to  be,  that  whatever  rights  and 
claims  the  creditor  holds  as  part  of  his  insurable  interest,  or  as 
accruing  from  it,  are  to  be  accounted  for  to  the  underwriters, 
who  pay  for  the  destruction  of  that  interest,  or  a  part  of  it, 
whether  such  rights  and  claims  are  realized  before  or  after  the 
payment  of  the  loss. 

1  See  objections  alleged  against  salvage  on  a  fire  policy  in  favor  of  a  mort- 
gagee, supra,  sect.  2,  No.  1511,  p.  249. 


252  TOTAL    LOSS    AND    ABANDONMENT.         [CHAP.  XVII. 


SECTION    IV.       WHAT     INTEREST,    AND    WHAT    CONTROL     OF     THE 
PROPERTY,    AND    WHAT    AUTHORITY,    ARE    REQUISITE. 

1516.  The  assured,  in  order  to  avail  himself  of  the  right  of 
abandonment,  must  have  the  power  of  transferring  the  property 
insured.1 

If  he  has  assigned  all  his  interest  by  abandonment  to  one 
set  of  underwriters,  he  cannot  abandon  to  other  underwriters 
on  the  same  subject.2 

So  if,  by  mortgaging  his  ship,  he  voluntarily  deprives  him- 
self of  the  power  of  transferring  the  title,  it  has  been  held  that 
he  cannot,  by  abandoning  her,  recover  against  his  underwriters 
for  a  constructive  total  loss.  In  such  case,  he  can  only  recover 
the  actual  damage  as  a  partial  loss.3 

1517.  Where  the  thing  insured  is  taken  out  of  the  hands 
and  control  of  the  assured,  by  some  peril  or  act  not  insured 
against  in  the  policy,  he  cannot  abandon. 

A  ship  being  insured  against  sea-damage  only,  after  sustain- 
ing sea-damage  which  constituted  a  constructive  total  loss, 
was  captured.  It  was  held  that  the  assured  could  not  aban- 
don, since  the  ship  had  been  taken  out  of  his  control  by  an 
act  not  insured  against,  and  he  could  not  transfer  it  by  aban- 
donment.4 

In  such  case  it  is  reasonable  that  the  actual  loss  should  be 
recovered,  and  it  has  been  determined  in  New  York  that  it 
may  be  so.5  The  circumstance  that  the  assured  has  chosen 
to  put  the  property  into  a  predicament  not  admitting  of  aban- 
donment, seems  to  be  equivalent  to  his  choosing  not  to  aban- 
don where  he  has  the  right  and  is  not  prevented  by  the  situa- 
tion of  the  property. 

1518.  A  consignee  who  has  made  advances  on  a  shipment, 

1  13  Mass.  Rep.  207.  4  Rice  v.   Homer,    12  Mass.  Rep. 

2  Higginson  v.  Ball,  13  Mass.  Rep.     230. 

96.  5  Williams    v.    Smith,    2   Caines, 

3  Gordon  v.  Mass.  F.  &  M.  Ins.     13. 
Co.,  2  Pick.  249. 
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of  which  the  bill  of  lading  has  been  transmitted  to  Mm,  has 
sufficient  control  of  the  shipment,  as  against  the  consignor,  to 
make  an  abandonment. 

The  consignees  at  Liverpool,  having  made  advances  on 
goods  shipped  in  the  United  States,  which  were  arrested  in  an 
American  port  by  an  embargo,  abandoned  to  their  underwrit- 
ers and  claimed  a  total  loss.  Lord  Ellenborough  said :  "  It 
might  perhaps  be  difficult  to  make  out  that  they  had  such  an 
interest  as  was  capable  of  abandonment."1  This  seems  to 
depend  upon  the  question  whether  the  possession  of  the  bill 
of  lading  gives  the  consignee  a  right  to  have  the  possession 
and  disposition  of  the  property,  as  against  the  consignor ; 
since,  so  far  as  the  bill  of  lading  gives  him  this  right,  his  abili- 
ty to  make  an  abandonment  differs,  in  no  respect,  from  that  of 
an  absolute  owner  ;  and  there  seems  to  be  no  ground  of  ques- 
tion, that  in  such  case  the  consignee  has  absolute  control  of 
the  goods  so  soon  as  they  are  put  on  board  of  the  ship  and 
the  bill  of  lading  is  despatched  to  him. 

SECTION    V.       OF    THE    SHIP. 

1519.  The  parties  to  policies  sometimes  provide  under  what 
circumstances  the  assured  shall  have  the  right  to  make  an 
abandonment,  more  particularly  in  respect  to  capture  and  de- 
tention.2 We  are  at  present  considering  the  general  doctrines 
on  this  subject  independent  of  any  snch  specific  stipulations. 

Mr.  Justice  Story  gives  the  following  scientific  and  accurate 
definition  of  a  total  loss  :  — 

"  The  right  of  abandonment  has  been  admitted  to  exist 
where  there  is  a  forcible  dispossession  or  ouster  of  the  owner 
of  the  ship,  as  in  cases  of  capture,  —  where  there  is  a  moral 
restraint  or  detention  which  deprives  the  owner  of  the  free  use 
of  the  ship,  as  in  case  of  embargoes,  blockades,  and  arrests,  — 
where  there  is  a  present  total  loss  of  the  physical  possession 

1  Conway  v.  Gray,  10  East,  536  ;        2  Puller    v.    Staniforth,    11    East, 
Same  v.  Forbes,  ibid.  539  ;  Maury  v.    232 ;  Same  v.  Glover,  12  East,  124. 
Shedcion,  ibid.  540. 
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and  use  of  the  ship,  as  in  case  of  submersion,  —  where  there 
is  a  total  loss  of  the  ship  for  the  voyage,  as  in  case  of  ship- 
wreck, so  that  the  ship  cannot  be  repaired  in  the  port  where 
the  disaster  happens,  —  and  lastly,  where  the  injury  is  so  ex- 
tensive that  by  reason  of  it  the  ship  is  useless,  and  the  making 
repairs  would  exceed  her  value.  The  right  to  abandon  exists 
whenever,  from  the  circumstances  of  the  case,  the  ship,  for  all 
the  useful  purposes  of  a  ship  for  the  voyage,  is  for  the  present 
gone  from  the  control  of  the  owner,  and  the  time  when  she  will 
be  restored  to  him  in  a  state  to  resume  the  voyage  is  uncertain 
or  unreasonably  distant,  or  the  risk  and  expense  are  dispro- 
portionate to  the  expected  benejit  and  objects  of  the  voyage." 

"  There  are  situations,"  says  Mr.  Chief  Justice  Marshall,  "  in 
which  the  delay  of  the  voyage,  the  deprivation  of  the  right  to 
conduct  it,  produce  inconveniences  to  the  assured,  for  the  cal- 
culation of  which  the  law  affords,  and  can  afford }  no  standard. 
In  such  cases  there  is,  for  the  time,  a  total  loss."  1 

1520.  It  is  requisite  to  the  validity  of  an  abandonment  of 
the  ship,  or  any  other  subject,  that  the  state  of  things  existing 
at  the   time  should  justify  it,  as  distinguished  from  that  of 
which  the  assured  has  had  intelligence. 

It  is  not  sufficient  that  some  previous  condition  of  things 
would  have  authorized  an  abandonment.  Where  the  assured, 
having  received  intelligence  of  a  capture,  or  other  state  of 
things,  which  would,  while  it  continued,  have  been  good 
ground  of  abandonment,  immediately  makes  an  abandon- 
ment on  receiving  the  intelligence,  but  in  the  mean  time,  by 
recapture  or  otherwise,  the  circumstances  have  changed  so 
that  fhe  loss  is  not  then  a  total  one  in  its  character,  the  aban- 
donment will  be  to  no  purpose.2 

1521.  It  is  a  general  rule,  as  we  have  already  seen,3  that 
the  assured  on  any  subject  may  abandon,  when  the  voyage  is 
broken  up,  in  respect  to  that  subject,  by  the   perils  insured 
against. 

1  4  Cranch,  45. 

2  See  infra,  sect.  10,  where  this  subject  is  particularly  examined. 

3  Supra,  sect.  1. 
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In  respect  to  a  policy  upon  a  ship,  this  rule  does  not  neces- 
sarily suppose  the  insurance  to  be  upon  a  voyage.  In  the  case 
of  an  insurance  made  in  1744,  on  a  privateer,  for  the  term  of 
four  months,  to  cruise  from  place  to  place,  the  crew  mutinied, 
and  afterwards  deserted  within  the  four  months,  and  carried 
away  the  boat,  fire-arms,  and  cutlasses  belonging  to  the  priva- 
teer ;  the  vessel,  however,  arrived  safe  at  Jamaica.  A  total 
loss  was  claimed,  on  the  ground  that  the  voyage  was  lost, 
though  no  specific  voyage  had  been  contemplated  ;  and  the 
court  made  no  distinction  between  this  policy  and  one  made 
on  a  vessel  from  one  port  to  another.  They  were  of  opinion, 
however,  that  the  voyage  was  not  lost,  within  the  meaning  of 
the  policy.1 

It  seems  to  have  been  formerly  considered,  that  in  case  the 
voyage,  or  even  a  cruise  of  a  few  months  for  which  the  ship 
was  insured,  was  broken  up  and  defeated  by  a  peril  insured 
against,  the  assured  might  abandon  the  ship,  although  it  was 
in  his  possession,  or  subject  to  his  control,  at  the  time  of  aban- 
donment, without  being  materially  injured  : 

As  in  case  of  a  privateer  insured  (1744)  for  three  months, 
without  benefit  of  salvage,  being  captured,  and  her  guns  and 
one  hundred  and  seventeen  men  taken  out,  when  she  was  re- 
captured.2 

This  doctrine  continued  to  prevail  until  1750,  when  it  was 
overruled  in  the  case  of  Pole  v.  Fitzgerald  ;3  but  afterwards, 
and  when  it  could  not  be  said  still  to  subsist  legally,  very  evi- 
dent traces  of  it  are  discoverable  in  the  language  used  by  Lord 
Mansfield,  in  giving  the  opinion  of  the  court  on  questions  of 
total  loss.  The  doctrine  seems  to  have  grown  out  of  wager- 
ing policies  ;  the  policy  was  of  this  description  in  Pond  v. 
King.4  These  were  not  strictly  contracts  of  indemnity,  though 
made  respecting  a  real  interest,  and  contemplating  an  actual 

1  Pole  v.  Fitzgerald,  Willes,  641 ;  Jenkins  v.   M'Kenzie,   Millar,   321; 
3  Brown's  Parl.  Gas.  131  ;  Amb.214.  Jalabert  v.   Collier,   id.  323;    S.  C., 

2  Pond  v.  King,   1   Wilson,    191  ;  Beawes,  tit.  Ins.,  p.  311. 
S.  C.,   Com.    Rep.    360.      See  also  3  Ut  supra. 
Whitehead    v.    Bance,    Park,    122 ;  4  Supra. 
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loss.  Bat  the  parties  were  considered  to  have  in  view  only 
the  success  or  failure  of  the  adventure  ;  if  the  ship  did  not  ar- 
rive at  the  port  of  destination,  or  was  prevented  from  cruising 
for  the  time  specified,  the  insurer  lost  the  wager.  These 
were,  therefore,  insurances  upon  the  voyage  or  cruise  ;  but,  as 
Beawes  justly  remarks,1  it  is  very  unreasonable  to  apply  this 
doctrine  in  putting  a  construction  upon  a  contract  strictly  of 
insurance  or  indemnity. 

1522.  Mr.  Chief  Justice  Willes  shows,  in  an  elaborate  ar- 
gument,2 that  insurance  is  not  "  on  the  voyage,"  that  is.  the 
insurer  of  the  ship  does  not  guaranty  that  she  shall  cruise  for 
the  time  mentioned  in  the  policy,  or  perform  the  voyage  de- 
scribed, since  the  question  as  to  loss  under  the  policy  is  never, 
what  damage  has  the  assured  sustained  by  the  interruption  of 
the  voyage,  or  cruise,  whereby  he  may  have  lost  great  profits 
in  a  favorable  market,  or  the  opportunity  of  taking  a  rich 
prize  ;  but  how  much  damage  is  done  to  the  ship.      The  poli- 
cy is  not  "  on  the  voyage,"  but  "  on  the  ship,  for  the  voyage  " 
or  time  specified. 

Mr.  Chief  Justice  Marshall  explains  the  principle  that  insur- 
ance is  "  on  the  ship,  for  the  voyage,"  to  mean,  "  that  the  voy- 
age shall  not  be  destroyed  by  the  fault  of  the  ship,  or  in  other 
words,  that  the  ship  shall  be  capable  of  making  the  voyage."3 
But  he  does  not  mean  that  the  insurer  must  pay  the  assured 
all  the  damage  he  may  sustain  by  reason  of  the  ship's  being 
disabled.  The  insurer  contracts  to  pay  the  damage  done  to 
the  ship  by  the  specified  perils,  and  if  this  damage  exceeds 
half  of  the  value  of  the  ship,  or  is  so  great  as  to  render  the  ship 
incapable  of  prosecuting  the  voyage,  or  if  the  ship  is  taken  out 
of  the  control  of  the  assured,  by  any  of  those  perils,  he  will 
take  her  off  the  hands  of  the  assured,  and  pay  the  whole  sum 
at  which  she  is  valued  in  the  policy. 

1523.  By  a  policy  on  the  ship,  the  effects  of  the  perils  on 
that  subject  are  the  objects  of  indemnity,  not  those  on  the 
freight  or  cargo ;  therefore  the  voyage  may  be  broken  tip  by 

1  P.  311.  34  Crauch,  377. 

2  Pole  v.  Fitzgerald,  Willes,  641. 
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the  effect  of  the  perils  on  cargo  and  freight,  so  as  to  make  a 
total  loss  of  either  or  both  of  those  interests,  without  giving  a 
right  to  abandon  the  ship,1  where  it  is  still  in  a  condition  to 
be  repaired,  and  proceed  on  the  voyage  within  reasonable 
time.  In  other  words,  the  insurance  is  not  that  the  voyage 
shall  not  be  prevented  by  the  perils,  but  that  the  ship  shall  not 
by  reason  of  the  perils  be  disabled,  as  far  as  its  own  capacity 
and  condition  are  concerned,  from  performing  the  voyage. 
This  doctrine  frequently  recurs  in  the  jurisprudence  on  insur- 
ance. 

A  ship  insured,  free  from  average,  and  without  benefit  of 
salvage,  with  a  stipulation  that  a  total  loss  should  be  paid  if 
she  did  not  arrive  at  Marseilles,  was  captured  by  the  Spaniards 
and  carried  into  Ceuta,  where  it  became  necessary  to  dispose 
of  the  cargo,  it  being  of  a  perishable  nature.  Both  ship  and 
cargo  were  finally  released,  but  the  cargo  having  been  sold, 
there  no  longer  remained  any  object  for  pursuing  the  voyage ; 
and  the  ship  accordingly  did  not  arrive  at  Marseilles.  It  was 
held,  however,  that  these  circumstances  did  not  give  the  as- 
sured any  right  to  abandon  the  ship.2 

So  under  insurance  for  a  voyage  from  New  York  to  Gib- 
raltar, on  a  ship  and  cargo,  which  were  taken  into  Algesiras  by 
the  Spaniards,  where  the  cargo  was  sold  by  the  supercargo, 
but  the  ship  was  not  detained  at  all  with  a  view  to  condemn 
her,  Mr.  Justice  Washington  ruled  that  the  ship  could  not  be 
abandoned.3 

A  similar  decision  was  given  by  the  Supreme  Court  of  the 
United  States  on  a  policy  upon  the  ship  where  the  cargo  was 
in  like  manner  detained  by  captors,  but  not  the  ship.4  The 
same  court  made  a  like  decision  in  case  of  a  ship  insured  on 
time,  that  incurred  considerable  damage,  though  less  than  half 
of  her  value,  and  was  delayed  about  two  and  a  half  months  at 
New  Orleans  for  repairs,  and  lost  the  freight  of  the  cargo  which 

1  Church  v.   Mar.  Ins.  Co.,   1  Ma-  3  Hurtin    v.    Phcen.    Ins.    Co.,     1 
son,  341.  Wash.  R.  400. 

2  Kulen  Kemp   v.  Yigne,  1  T.  R.  4  Alexander  v.    Bait.   Ins.   Co.,  4 
304.  Crunch,  370. 

22* 
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was  on  board  at  the  time,  though  she  took  in  another  at  the 
same  port  after  being  repaired.1 

So  Mr.  C.  J.  Tilghman,  of  Pennsylvania,  says:  "The  in- 
surer on  the  ship  has  nothing  to  do  with  the  cargo.  He 
undertakes  that  the  ship  shall  be  sufficient  to  perform  the  voy- 
age, and  that  he  will  make  good  any  damage  she  may  suffer 
in  the  course  of  the  voyage ;  but  he  does  not  undertake  that 
she  shall  perform  the  voyage,  because  the  cargo  may  be  lost, 
or  other  events  may  occur  which  may  render  it  unnecessary 
that  she  should  perform  the  voyage."'2 

1524.  As  the  master  or  other  agent  having  charge  of  the 
subject  insured  may,  without  prejudice  to  the  rights  of  the 
assured,  take  the  measures  that  are  apparently  expedient  or 
justifiable,  however  the  event  may  prove,  so  the  assured  may 
abandon  for  a  loss  at  the  time  apparently  and  according  to  the 
strongest  probability  total,  though,  by  the  success  of  subse- 
quent endeavors  to  extricate  the  subject,  the  loss  is,  in  the 
event,  reduced  to  one  that  is  partial  in  its  character. 

This  proposition  is  incidentally  recognized  in  the  whole 
course  of  jurisprudence,  both  American  and  English.  There 
are  circumstances,  says  Lord  Ellenborough,  in  which  the  as- 
sured may  abandon  where  an  actually  total  loss  is  in  the  high- 
est degree  probable.3 

So  Mr.  Justice  Story,  in  the  case  of  a  vessel  that  had  been 
stranded,  of  which  an  abandonment  was  made  after  she  was 
got  off,  remarked,  that,  "  if  she  had  been  abandoned  while 
she  remained  in  that  state  [viz.  stranded],  the  assured  might 
have  claimed  for  a  total  loss."  4 

Mr.  Justice  Story,  speaking  of  a  stranded  ship  that  had  been 
abandoned  and  afterwards  got  off  by  the  insurers,  said :  "  We 
are  not  to  judge  by  subsequent  events,  except  so  far  as  they 
operate  by  way  of  evidence  upon  the  preexisting  state  of  the 

1  Bradlie   v.    Maryl.   Ins.   Co.,   12        4  Church     v.    Mar.    Ins.    Co.,     1 
Pet.  Sup.  Ct.  R.  378.  Mason.  341.      See    also    Bradlie    v. 

2  Ritchie  r.  Unit.  Ins.  Co.,  5  Serg.     Maryl.  Ins.   Co.,  12  Pet.  Sup.  Ct.  R. 
Ravvle,  501.  378. 

3  Anderson  v.  Wallis,  2  M.  &  S. 
240. 
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ship.  The  right  of  abandonment  depended  altogether  upon 
the  facts  as  they  were,  and  the  conclusions  which  reasonable 
men  ought  then  to  have  drawn  from  them  in  the  exercise  of 
sound  discretion."  l 

In  respect  to  an  abandonment  of  a  ship,  which  had  been 
stranded  at  Martinique,  and  was  sold  by  the  master,  without 
any  attempt  being  made  by  him  to  get  her  off,  Mr.  C.  J.  Kent 
told  the  jury,  that  "the  case  at  the  time  appeared  desperate, 
and  the  good  fortune  of  the  purchasers,"  in  getting  the  vessel 
afloat,  "  could  not  destroy  the  right  of  the  assured  ;  and  that,  if 
the  transaction  was  honest,  and  a  sound  discretion  was  exercised 
in  selling  the  vessel,  the  insurers  were  liable  for  a  total  los-."2 

So  in  case  of  a  ship  which,  to  prevent  her  from  sinking, 
was  purposely  run  upon  the  rocks  in  the  St.  Lawrence,  where 
she  was  exposed  to  the  full  force  of  the  current,  and  the  bodies 
of  ice  drifting  down  the  river,  and  was  sold  by  the  captain  as 
she  lay,  after  surveys,  and  with  the  consent  of  one  of  the 
owners,  who  was  the  agent  of  the  others,  though  she  was 
afterwards  got  off,  and  performed  the  homeward  voyage  with 
another  cargo,  yet  it  was  held  to  be  a  total  loss  of  the  freight ; 
for  the  captain  acted  bona  fide,  and  for  the  benefit  of  all  con- 
cerned, according  to  the  circumstances  as  they  appeared  at  the 
time  upon  the  best  examination  that  could  be  made.3 

1525.  In  a  policy  on  the  ship  on  time,  or  for  a  voyage,  a 
merely  temporary  "  retardation  by  any  of  the  perils  insured 
against,  not  amounting  to  or  producing  a  total  incapacity  of 
the  ship  eventually  to  perform  the  voyage,  does  not  constitute 
a  technical  total  loss." 

l  Peele  v.  Merchants'   Ins.  Co.,  3  The  Ship  Packet,  3  Mason,  R.  258; 

Mason,  27.     See  also  The  Ship  For-  Winn  v.  Col.  Ins.  Co.,  12  Pick.  279  ; 

titude,  Haven  et  al.  Claimants,  Law  Fontaine  v.  Phcen.  Ins.  Co.,  11  Johns. 

Reporter,  Mass.,  Vol.1,  p.  134.     See  293. 

also  Patapsco  Ins.  Co.  v.  Southgate,  2  Fontaine  v.  Phcen.  Ins.  Co.,  11 
5  Pet.  S.  C.  R.  604  ;  The  Brig  Sarah  Johns.  295.  See  also  Wood  v.  Lin- 
Ann,  2  Sumn.  206  ;  The  Schooner  coin  and  Kennebec  Ins.  Co.,  6  Mass. 
Tilton,  5  Mason's  R.  465;  Idle  v.  Rep.  483. 

Roy.  Exch.  Ass.  Co.,  8  Taunt.  755  ;  3  idle  r.  Roy.  Exch.   Ass.  Co.,  3 

The  Warrior,  2  Dods.  Ad.  R.  288  ;  Moore,  115  ;   S.  C.,  8  Taunt.  755. 
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A  retardation  for  the  purpose  of  repairing  damages  from  the 
perils  insured  against,  not  exceeding  one  moiety  of  the  value 
of  the  ship,  falls  directly  within  this  doctrine.  Under  such 
circumstances,  if  the  ship  can  be  repaired,  and  is  repaired,  and 
is  thus  capable  of  performing  the  voyage,  there  is  no  ground 
of  abandonment  founded  upon  the  consideration  that  the  voy- 
age may  not  be  worth  pursuing  for  the  interest  of  the  ship- 
owner." l 

1526.  In  case  of  shipwreck  or  stranding  without  such  in- 
jury to  the  ship  as  to  prevent  it  from  being  got  afloat  and 
repaired  within  a  reasonable  time  at  a  reasonable  expense, 
the  assured  has  no  right  to  make  an  abandonment  of  the 
ship.2 

In  giving  the  opinion  of  the  court,  Mr.  Chief  Justice  Par- 
sons said  :  "  When  the  ship  is  stranded,  the  assured  cannot,  for 
this  cause  merely,  immediately  abandon.  By  some  fortunate 
accident,  by  the  exertions  of  the  crew,  or  by  extraneous  as- 
sistance, the  ship  may  be  again  floated,  and  rendered  capable 
of  pursuing  the  voyage.  In  such  case  the  insurers  are  only 
answerable  for  the  expense  occasioned  by  the  stranding  and 
repairing  the  damage.  But  undoubtedly,  when  by  the  strand- 
ing the  voyage  is  defeated,  the  owner  may  abandon.  And  the 
stranding  of  the  ship  may  prove  the  destruction  of  the  voyage, 
either  by  her  afterwards  becoming  a  wreck,  before  she  shall 
be  put  afloat,  or  by  circumstances  accompanying  the  acci- 
dent." 3 

The  question  of  partial  or  total  loss  of  a  stranded  or  innavi- 
gable ship  does  not  depend  wholly  upon  the  degree  of  dam- 
age ;  it  depends  in  part  upon  the  locality. 

If  it  is  on  a  coast  where  no  assistance  can  be  procured  to 
get  her  afloat,  or  where  there  are  not  to  be  had  within  a  rea- 
sonable distance  materials  and  workmen  for  making  repairs,  at 
least  such  as  to  render  her  safely  navigable  to  some  place  con- 

1  Bradlie   v.    Maryl.    Ins.    Co.,   12        3  Wood  v.   Lincoln  and  Kennebec 
Pet.  S.  C.  R.  378,  at  pp.  400,  401.        Ins.  Co.,  6  Mass.  R.  479. 

2  Peele  v.  Mer.  Ins.  Co.,  3  Mason, 
27. 
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venient  for  making  complete  repairs,  an  abandonment  may  be 
made.1 

Thus  in  case  of  a  ship  in  a  damaged  state,  which  was  under 
the  necessity  of  putting  into  the  island  of  Tortola,  where 
there  were  not  materials  and  workmen  for  repairing  her,  the 
loss  was  held  to  be  total,  and  an  abandonment  to  have  been 
properly  made,  without  considering  whether  it  would  have  been 
justifiable  had  she  been  at  a  port  more  favorable  for  repairs.2 

"  It  is  well  known,"  says  Mr.  C.  J.  Kent,  "  that  stranding  is 
not  ipso  facto  a  total  loss.  It  is  a  question  of  evidence,  whether 
stranding  be  a  total  loss,  either  because  it  is  followed  by  ship- 
wreck, or  other  destruction  of  the  property,  or  because  the 
vessel  cannot  be  set  afloat,  or  because  she  cannot  be  repaired 
at  the  place  of  the  peril,  for  want  of  workmen  or  materials.3 

In  consequence  of  the  captain's  mistaking  the  lights,  some 
of  which  had  been  erected  after  he  sailed  from  the  United 
States,  a  ship  went  on  shore,  with  her  head  upon  the  rocks,  on 
Gerrish's  Island,  near  Portsmouth,  in  New  Hampshire,  on  the 
2d  of  March,  in  a  place  surrounded  by  breakers,  in  a  heavy 
swell,  which  caused  her  to  strain  very  much,  and  strike,  so 
that  it  was  difficult  to  stand  upon  deck.  She  remained  there 
until  the  time  of  the  abandonment,  when  her  bottom  was 
broken  in  several  places,  so  that  the  tide  ebbed  and  flowed 
through  her.  The  cargo  was  discharged,  and  the  sails  and 
rigging  had  been  cut  away  from  her  masts,  and  all  her  furni- 
ture removed  for  safety,  and  she  was  deserted  by  the  master 
and  crew.  The  chance  of  getting  her  of!  was  small,  and  the 
expense  of  undertaking  to  do  it  great,  and  if  got  off  it  would 
require  three  months  to  make  the  necessary  repairs.  Mr.  Jus- 
tice Story  held  this  to  be  a  total  loss,  though  the  expense  of 
repairs  should  in  the  event  prove  to  be  less  than  half  of  the 
value.4 

1  See  remarks  per  Parsons,  C.  J.,  3  Patrick    v.   Com.    Ins.    Co.,    11 
in  Wood  v.    Kennebec  Ins.  Co.,    6  Johns.  9.     See  also  Sewall  v.  U.  S. 
Mass.  R.  479.  Ins.  Co.,  11  Pick.  90. 

2  Manning  v.  Newnham,  3  Doug.  4  Peele  v.  Mer.  Ins.  Co.,  3  Mason's 
130;    S.  C.,    Park,  260;    Marshall,  Rep.  27. 

586  ;  2  Camp.  624,  n. 
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A  ship  attempting  to  go  through  Hellgate  was  thrown  upon 
the  rocks,  her  rudder  and  part  of  her  keel  knocked  off,  and  one 
of  her  sides  beaten  in,  so  that  the  whole  of  her  cargo,  consist- 
ing of  salt,  was  washed  out  and  lost.  It  was  held,  that,  if  the 
vessel  in  this  situation  was  in  imminent  danger  of  being  utter- 
ly destroyed,  the  assured  might  abandon.1 

The  ship  General  Smith,  insured  on  a  voyage  from  Rotter- 
dam to  Baltimore,  sailed  from  Rotterdam  in  ballast,  December 
3,  1822,  and  anchored  about  four  miles  below  Rotterdam.  On 
the  5th,  being  at  anchor  in  Helvoet  Roads  with  a  pilot  on 
board,  she  was  struck  by  a  squall  which  drove  her  aground. 
On  the  6th,  she  was  driven  one  hundred  fathoms  on  a  mud- 
bank.  On  the  7th,  the  weather  moderated,  but  the  exertions 
of  the  master  and  crew  were  unavailing  to  get  her  off.  At 
low  water  she  was  dry,  and  at  a  distance  of  two  hundred  or 
three  hundred  fathoms  from  the  water's  edge.  She  remained 
aground  until  the  middle  of  February,  when  she  was  got  off 
and  repaired,  and  proceeded  on  the  voyage.  The  place  where 
she  lay  was  a  soft  mud-bank,  'but  how  great  the  danger  of 
wreck  was,  or  whether  proper  exertions  were  made  to  get  her 
off  at  an  earlier  period,  does  not  distinctly  appear  from  the 
case.  The  Court  of  Errors  in  Maryland,  without  giving  a 
decided  opinion,  intimated  that  this  was  not  a  total  loss,  giving 
the  right  of  abandonment.2 

1527.  Submersion  does  not  of  itself  in  all  cases  authorize 
the  abandonment  of  the  ship.  Whether  it  docs  so,  depends 
upon  the  same  rules  as  in  stranding? 

A  vessel  insured  on  time,  valued  at  $  10,000,  being  on  a 
voyage  from  Boston  to  Baltimore,  struck  the  ground  off  Chat- 
ham, on  Cape  Cod,  and,  after  beating  some  time,  was  driven 
upon  the  bar,  and  finally  sunk  in  about  seven  fathoms  of 
water.  While  she  remained  under  water  the  assured  aban- 

1  King  v.  Middletown  Ins.  Co.,  1        3  The  rule  is  similar  respecting  a 
Connect.  Rep.  184.  submersion  of  the  cargo.     See  infra, 

2  Bosley  v.  Chesapeake  Ins.  Co.,     sect.  6. 
3  Gill  &  Johnson,  450.     See  also  Al- 
len v.  Sagrue,  4  B.  &  C.  561. 
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doried.  The  expense  incurred  in  getting  her  up,  bringing  her 
to  Boston,  and  repairing  her,  did  not  amount  to  fifty  per  cent, 
of  her  value.  Mr.  C.  J.  Shaw,  giving  the  opinion  of  the  court 
in  Massachusetts,  said:  "  Some  authorities  say  that  a  submer- 
sion de  facto  amounts  to  a  total  loss,  but  we  think  it  would 
be  difficult  to  maintain  that  opinion.  For  instance,  a  vessel 
might  sink  while  repairing,  when  her  masts  were  out,  so  as 
to  be  wholly  out  of  sight,  and  yet  be  under  the  control  of  the 
owner,  so  that  when  raised  and  pumped  out  she  would  be  as 
valuable  as  before.  It  will  be  admitted  that,  when  a  vessel  is 
sunk  in  the  sea,  it  affords  a  strong  prima  facie  evidence  of  total 
loss,  because  it  would,  in  general,  preclude  all  hope  of  recover- 
ing her.  We  think,  therefore,  that  it  comes  to  this,  that  sub- 
mersion, like  stranding,  or  other  serious  disaster,  is  to  be  taken 
in  connection  with  other  circumstances  in  determining  whether 
the  loss  is  or  is  not  total.  The  ultimate  question  is,  Can  she 
be  raised  and  repaired  at  a  reasonable  expense  of  time  and 
money  ?  as,  in  the  case  of  stranding,  Can  she  be  got  off  at  a 
reasonable  expense  ?  And  the  question  in  either  case  must  de- 
pend on  all  the  circumstances  affecting  it."  1 

1528.  The  insurance  being  on  the  ship  "  for  the  voyage," 
or  for  some  specified  service,  it  has  been  held,  that,  if  the  ship 
be  so  damaged  that  she  cannot  be  repaired  and  refitted  for  the 
voyage  or  service,  the  assured  may  abandon,  though  she  might 
still,  after  being  repaired,  answer  for  a  different  service.  It 
was  so  held  in  a  case  of  insurance  from  Batavia  to  New 
York.  The  ship  put  into  St.  Kitts  in  a  damaged  state,  and 
was  there  sold,  as  not  being  "  in  a  capacity  to  be  repaired,  so 
as  to  prosecute  her  voyage  with  her  cargo,"  though,  after  being 
repaired,  she  carried  a  part  of  a  cargo  of  molasses  and  rum  to 
New  York,  and  might  have  carried  a  full  cargo  of  rum,  that 
being  more  buoyant  than  the  cargo  from  Batavia.2 

In  order  to  form  a  right  opinion  of  a  case  of  this  description, 
we  must  separate  the  ship  from  both  cargo  and  freight,  either 
of  which  may  have  been  totally  lost  without  a  total  loss  of 

1  Sewall  v.  U.  S.  Ins.  Co.,  11  2  Abbott  v.  Broome,  1  Caines, 
Pick.  90.  292. 
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the  ship.  The  question  then,  is,  whether  the  ship  can,  at  a 
reasonable  expense,  and  within  a  reasonable  time,  be  repaired 
where  she  is,  or  taken  to  a  suitable  port  within  a  conven- 
ient distance  and  repaired,  so  as  to  be  fully  restored;  and 
whether  funds  can  be  raised  for  the  purpose.  These  are 
questions  of  fact,  and  not  of  doctrine.  Suppose  she  cannot  be 
so  restored,  but  may  be  repaired  so  as  to  be  again  navigable, 
though  a  different  description  of  ship,  and  fit  only  for  an  en- 
tirely different  kind  of  service.  In  this  case,  the  character  of 
the  subject  being  totally  changed,  for  all  practical  purposes,  by 
the  perils  insured  against,  the  loss  can  hardly  be  estimated  as 
a  partial  one ;  at  least,  the  estimate  would  be  unsatisfactory. 
It  therefore  seems  to  be  a  proper  case  for  abandonment,  simi- 
lar to  that  of  the  change  in  specie  of  an  article  of  cargo,  even 
though  the  loss  should  not  exceed  half  of  the  value. 

1529.  A  ship  deserted  at  sea  by  her  crew  on  account  of  sea- 
damage,  and  brought  by  others  into  a  port  where  the  assured 
may  have  her  restored  to  him,  cannot,  after  being  so  brought 
in,  be  abandoned,1  unless  she  comes  in  so  damaged  and  en- 
cumbered with  liens  for  repairs  and  salvage  that  the  loss  is 
still  thereby  a  total  loss.2 

1530.  The  capture  of  the  ship  is  a  constructive  total  loss  of 
it,  so  long  as  it  remains  in  possession  of  the  captors. 

1531.  Where  the  detention  of  the  ship  or  other  subject  by 
capture  or  seizure  has  ceased,  and  it  is  subject  to  be  taken 
possession  of  and  disposed  of  by  the  assured  or  his  agents,  his 
right  to  abandon  is  gone,  so  far  as  the  mere  detention  is  con- 
cerned.    Whether  a  constructive  total  loss  of  the  ship   still 
continues,  will  depend  on  the  liens  with  which  it  is  still  en- 
cumbered, and  the  damage  it  has  sustained,  in  consequence  of 
the  perils  insured  against. 

It  is  true  that  in  the  earlier  cases,  before  the  distinction  already 
pointed  out  between  the  total  loss  of  the  ship  and  a  loss  of  the 
voyage  as  distinguished  from  that  of  the  ship,3  was  clearly  es- 

1  Thornely  v.  Hebson,  2  B.  &  A.  513. 

2  Holdvvorth  v.  Wise,  7  B.  &  C.  794. 

3  See  supra,  No.  1521,  1522. 
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tablished,  and  before  the  notion  of  the  insurance  being  a  sort 
of  wager  upon  the  voyage  being  performed  had  wholly  dis- 
appeared, the  courts  used  a  phraseology  and  introduced  con- 
siderations, in  deciding  questions  of  total  or  partial  loss  of  the 
ship,  which  were  properly  applicable  only  to  the  cargo. 

Where  a  ship  insured  from  Newfoundland  to  Portugal, 
Spain,  or  England,  after  suffering  damage  in  a  storm  and 
throwing  overboard  a  part  of  her  cargo,  had  been  captured  and 
recaptured,  and  brought  into  Milford  Haven,  and  thereupon 
abandoned,  Lord  Mansfield,  in  giving  the  opinion  of  the  court 
that  this  was  a  proper  case  for  abandonment,  said  :  "  Half  the 
value  must  be  paid  for  salvage.  The  disability  to  pursue  the 
voyage  still  continued.  The  master  and  mariners  still  were 
prisoners.  The  charter-party  was  dissolved.  The  freight, 
except  in  proportion  to  the  goods  saved,  was  lost."  l 

Some  of  the  circumstances  here  enumerated  by  Lord  Mans- 
field, though  material  in  respect  to  a  claim  for  total  loss  of 
cargo  or  freight,  are  not  so  in  respect  to  such  a  claim  under  a 
policy  on  the  ship.  This  case  gave  Lord  Ellenborough  occa- 
sion to  remark:  "I  must  say  that  there  is  a  looseness  and 
generality  in  the  expressions  which  make  one  pause  upon  it. 
What  has  a  loss  of  the  voyage  to  do  with  a  loss  of  the  ship  ?  "  2 
Now  it  is  evident  that  the  loss  of  the  cargo,  or  the  master  and 
mariners,  may  have  something  to  do  with  the  loss  of  the  ship, 
when  the  assured  is  thereby,  and  on  account  of  the  direct 
effects  of  the  perils  insured  against,  prevented  from  availing 
himself  of  the  ship  to  any  useful  purpose.  But  in  the  case 
before  Lord  Mansfield  they  certainly  had  no  bearing,  for  the 
ship  was  in  England,  where  she  could  be  repaired  and  another 
crew  had,  and  another  voyage  undertaken,  so  that  partial  or 
total  loss  depended  solely  upon  the  degree  of  damage  to  the 
ship,  and  the  amount  of  liens  with  which  it  was  encumbered 
in  consequence  of  the  perils  insured  against,  which  do  not  dis- 
tinctly appear  in  the  case  ;  so  that  it  is  really  not  a  practical 
authority  to  any  purpose. 

1  Goss  v.  Withers,  2  Burr.  683.         2  Falkner  v.  Ritchie,  2  M.  Si  S.  200. 
VOL.  ii.  23 
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Where  a  British  privateer,  being  recaptured,  had  been  actu- 
ally sold  in  a  provincial  port,  and  half  of  the  proceeds  awarded 
to  the  recaptors,  the  surplus  remaining  in  court,  Lord  Chan- 
cellor Hardwicke  decreed  the  abandonment  to  be  valid.1  Here, 
notwithstanding  the  recapture,  the  consequences  of  the  capture 
still  constituted  a  total  loss. 

Lord  Mansfield  very  justly  remarked,  that  each  case  of  this 
description  must  stand  upon  its  particular  circumstances ;  and 
where  on  recapture  a  ship  and  cargo  insured  from  Virginia  to 
London  were  brought  into  Plymouth  and  restored  to  the  pos- 
session of  the  assured,  after  a  delay  of  one  month,  without 
damage,  and  subject  to  the  payment  of  one  eighth  of  their 
value  for  salvage,  he  and  his  associates  held  the  loss  not  to  be 
total.2     Lord  Mansfield  afterwards  says  :  "  I  took  great  pains 
in  delivering  the  opinion  of  the  court  in  Goss  v.  Withers,  and 
Hamilton  v.  Mendes.     I  think  from  those  cases  the  whole  law 
between  insurers  and  assured,  as  to  the  consequences  of  cap- 
ture and  recapture,  may  be  collected."  3     This  is  in  one  sense 
true,  since  the  whole  law  is,  that,  after  recapture,  the  question 
of  partial  and  total  loss  is  to  be  decided  according  to  the  situa- 
tion of  the  property,  the  degree  of  damage  by  the  disaster,  and 
the  amount  of  liens  by  reason  of  the   perils  insured  against. 
When  the  property  is  once  in  circumstances  to  be  taken  pos- 
session of  by  the  assured  or  his  agents,  it  makes  no  difference, 
as  to  the  character  of  the  loss,  whether  it  had  been  taken  out 
of  his  possession  and  control  by  capture  or  sea-damage.     If 
under  the    English    jurisprudence  it   be  within  reach  of  the 
assured,   but  not  worth  taking  possession  of,4  or,  under  the 
American  jurisprudence,  if  the  damage  is  over  fifty  per  cent., 
the  loss  continues  to  be  constructively  total.     But  in  deter- 
mining this  question  in  respect  to  a  total  loss  of  the  ship,  Lord 
Mansfield  and  the  other  judges  of  his  time  put  stress  upon  the 

1   Pringle   v.    Hartle,  3  Atk.   195.  2  Hamilton    v.    Mendes,    2    Burr. 

And  see  Queen  v.    Union  Insurance  1198. 

Company,  2  Wash.  C.  C.  R.  331  ;  3  Doug.  232. 

S.  C.,   Whart.  Dig.    335,   tit.   Ins.,  4  Holdworth  v.  Wise,  7  B.  &  C. 

n.  169.  794. 
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circumstance  of  the  particular  voyage  having  been  lost,  and 
made  this  his  criterion  of  the  case  being  a  total  loss  of  the 
ship.  In  another  case  of  capture  and  recapture,  Lord  Mans- 
field said  :  "  The  point  is,  What  did  the  owner  suffer  by  the 
capture  ?  And  it  appears  that  he  suffered  so  much  that  it  was 
not  worth  while  to  pursue  the  voyage."  And  this  was  held 
to  be  a  total  loss  of  the  ship.1  And  the  same  decision  would 
have  been  given  in  case  of  the  voyage  having  been  lost  by 
any  other  peril  insured  against. 

But  this  doctrine  has,  as  we  have  seen,  been  repudiated 
in  the  more  modern  jurisprudence  in  respect  to  a  total  loss 
of  the  ship,2  though  it  is  material  in  respect  to  cargo  and 
freight  ;  and  it  is  the  well-established  doctrine,  that  a  loss 
of  the  voyage  does  not,  of  itself,  constitute  a  total  loss  of 
the  ship.3 

The  same  phraseology,  implying  that  a  loss  of  the  voyage 
by  capture  is  of  itself  a  sufficient  ground  for  an  abandonment 
of  the  ship,  appears,  in  the  opinions  of  some  of  the  judges,  in 
an  early  case  before  the  Supreme  Court  of  the  United  States. 
A  British  registered  vessel,  owned  by  British  subjects  resident 
at  Alexandria  in  Virginia,  was  captured  on  a  voyage  from 
Kingston  in  Jamaica  to  Alexandria,  and  recaptured  and  car- 
ried into  Kingston,  subject  to  a  claim  of  one  eighth  for  sal- 
vage, her  register  having  been  lost  by  the  capture,  and  another 
such  not  being  attainable  while  the  owners  continued  to  reside 
at  Alexandria.  The  vessel  was  sold  to  pay  the  salvage. 
Johnson,  J. :  "  It  is  true  that  a  case  of  capture  and  recapture 
will  not  of  itself  sanction  an  abandonment.  Yet  it  is  equally 
true  that,  in  case  of  capture,  a  recapture  will  not  deprive  the 
party  of  his  right  to  abandon.  The  consequences  of  the  cap- 
ture and  recapture,  the  effect  produced  upon  the  fate  of  the 
voyage,  must  govern  the  right  of  the  parties.  The  effect  is 

1  Milles   v.  Fletcher,   Doug.   219.  Pole  v.  Fitzgerald,  and  Fitzgerald  v. 
And  see  Spencer  v.  Franco,  cited  2  Pole,  Willes,  641  ;  5  Bro.  P.  C.  131  ; 
Burr.  1211.  Marsh.  Ins.  585. 

2  Falkner  v.  Ritchie,  2  M.   &  S.  3  Idle  v.  Roy.  Exch.  Ass.  Co.,  3 
290  ;  Brown  v.  Smith,  1  Dow,  349;  Moore,  115  ;  8  Taunt.  755. 
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always  a  matter  of  evidence,  and  must  rest  much  in  the  dis- 
cretion of  a  jury."  Washington,  J. :  "  Whether  the  assured 
had  a  right  to  abandon,  was  a  question  dependent  upon  the 
fact,  whether  the  voyage  was  broken  up  and  not  worth  pur- 
suing." Gushing,  J. :  "  Strong  circumstances  are  stated,  that 
show  the  voyage  could  not  be  safely  pursued,  or  could  not  be 
pursued  at  all,  in  consequence  of  the  loss  of  the  register,  and 
loss  of  hands  by  the  capture."  l 

The  proper  question  in  this  case  seems  to  have  been, 
whether  the  ship  could  have  been  refitted  and  restored  to  the 
owner,  in  good  condition  for  navigation,  for  less  than  one  half 
of  its  value  under  the  American  rule,  or  for  less  than  its  full 
value  under  the  English  rule ;  and  the  suggestions  concerning 
the  loss  of  the  voyage  tend  rather  to  involve  the  case  in  ob- 
scurity than  to  give  light. 

1532.  The  assured  way  abandon  the  ship  though  it  may 
have  arrived  at  the  port  to  which  it  was  insured,  if  it  arrive  so 
damaged  by  the  perils  insured  against  that  it  cannot  be  re- 
stored to  a  navigable  condition  for  the  service  to  which  it  was 
before  adapted,  or  is  not  worth  repairing?" 

It  is  said  by  Mr.  Justice  RadclirT,  of  New  York,  speaking  of 
a  policy  upon  the  ship :  "  I  know  of  no  case  in  which  the  as- 
sured can  abandon  after  the  voyage  is  completed,  and  he  is 
informed  that  it  is  so."3 

There  appears,  however,  to  be  no  reason  why  the  ship  may 
not  be  abandoned  at  the  port  of  destination,  if  she  arrives 
there  in  a  disabled  state,  not  capable  of  being  repaired,  or  not 
worth  repairing.  The  above  remark  of  the  judge  must  be 
considered  in  reference  to  the  particular  case  under  considera- 
tion, which  is  one  of  capture  and  compromise  with  the  cap- 
tors, where  the  insurers  offered  to  pay  the  expense  of  the 
compromise. 

In  a  case  that  occurred  in  Pennsylvania,  a  total  loss  was 
claimed  under  a  policy  on  a  ship  that  had  arrived  at  the  port 

1  Mar.  Ins.  Co.  of  Alex.  v.  Tucker,         2  Qoss   v.  Withers,  2  Burr.  683; 
3  Cranch,  357.     See  Parage  v.  Dale,     Cazalet  v.  St.  Barb,  1  T.  R.  187. 
3  Johns.  Cas.  156.  3  Parage  v.  Dale,  3  Johns.  Cas.  156. 
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to  which  she  was  insured,  and  no  objection  was  made  on  this 
account  merely.1 

Mr.  Marshall  says :  "  If  the  ship  arrive  at  the  port  of  desti- 
nation, and  there  remain  in  safety  twenty-four  hours,  any  in- 
jury she  may  have  sustained  during  the  voyage,  however 
great,  can  only  amount  to  a  partial  loss."2  A  ship,  however, 
that  comes  in  a  mere  unrepairable  wreck,  cannot  be  said  to 
have  arrived  and  been  in  port  in  safety. 

1533.  One  general  test  relative  to  floating,  repairing,  or 
selling  the  ship,  or  taking  any  measures  affecting  the  claim  for 
a  total  loss  and  right  to  abandon,  is,  that,  so  far  as  the  under- 
writers are  concerned,  the  assured  is  bound  to  act  as  a  prudent 
man  not  insured  would  do  under  like  circumstances.* 

A  ship  so  damaged  by  the  perils  insured  against  as  not  to  be 
worth  repairing,  is  totally  lost,  arid  may  be  abandoned.  That 
is  to  say,  if  the  expense  of  repairs,  and  the  sacrifices  that  must 
be  made  as  connected  with  the  prosecution  of  the  voyage  or 
adventure  for  which  the  insurance  is  made,  would  exceed  the 
value  of  the  ship  when  repaired,  then  the  ship  is  as  absolutely 
and  totally  lost  to  the  owner  as  if  it  were  a  mere  wreck,  or  at 
the  bottom  of  the  sea.  This  doctrine  is  very  clearly  stated  by 
Mr.  Justice  Patteson,  in  giving  the  opinion  of  the  judges  be- 
fore the  House  of  Lords.  Speaking  of  a  case  where  the  re- 
pairs of  a  ship  would  cost  more  than  it  would  be  worth  when 
repaired,  he  says:  "A  vessel  is  totally  lost  when  it  becomes 
of  no  use  or  value  as  a  ship  to  the  owner ;  and  the  course  has 
been,  in  all  cases  in  modern  times,  to  consider  the  loss  as  total 
where  a  prudent  owner,  uninsured,  would  not  have  repaired."4 

1  Ralston  v.  Un.  Ins.  Co.,  4  Bin.  Pollock,  C.  B.,  Irving  v.  Manning,  2 
386.     As   to   damage   over  fifty    per  Man.,  Gr.   &  S.  784  ;  and  see  S.  C., 
cent,  merely  being  a  ground  of  aban-  1  House  of  Lords  Cas.   817 ;  and  6 
donment  at  the    home    port,  see   in-  Man.,  Gr.    &   S.    419  ;    Lord    Abin- 
fra,     Pezant   v.    Nat.     Ins.    Co.,    15  ger,    C.    B.,   Young   v.    Turing,    in 
Wend.  486,  and  Peters  v.  Phcsn.  Ins.  Exch.    Chamber,    2    Man.     &    Gr. 
Co.,  3  Serg.  &.  Rawle,  25.  593. 

2  Marsh.  Ins.,  2d  ed.,  p.  470.  4  Irving  v.  Manning,  6  Man.,  Gr. 

3  Per   Baron    Gurney,    Domett    v.  &  S.  419. 
Young,    Car.    &    Marsh,    465  ;    and 

23* 
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Under  this  rule,  accordingly,  if  the  expense  of  repairs  will  ex- 
ceed the  value  of  the  ship  when  repaired,  it  is  a  total  loss ;  for 
a  ship,  in  such  a  state,  is  not  worth  repairing.  Whether  this 
rule  refers  to  the  value  of  the  ship  in  the  market,  or  that  in  the 
policy,  is  subsequently  considered. 

1534.  In  English  jurisprudence  the  right  to  make  an  aban- 
donment of  the  ship  is  governed  by  the  rule  just  stated  ;  name- 
ly, that  the  right  to  abandon  on  account  of  the  damage  and 
expense  merely  accrues  where,  and  only  where,  the  ship  when 
recovered  or  repaired  will  not  be  worth  the  expense  necessarily 
to  be  incurred  for  the  purpose  of  recovering  or  repairing  it.1 

This  rule  has  reference  to  a  case  in  which  the  amount, 
merely,  determines  the  character  of  the  loss.  Other  circum- 
stances may  come  into  consideration  in  determining  the  loss 
to  be  partial  or  total.2 

It  is  sometimes  said  that  it  requires  an  unquestionable  excess 
of  expense  over  the  value  of  the  ship  when  repaired,  to  author- 
ize an  abandonment  under  this  rule,3  which  is  assuming  the 
presumption  to  be  against  a  total  loss ;  or,  in  other  words,  that 
the  burden  is  on  the  demandant  to  fully  make  out  his  case. 
But  there  does  not  appear  to  be  any  peculiar  stringency  of  the 
rules  of  evidence  upon  the  assured  in  this  case.  The  general 
presumption  is,  that  there  is  no  loss,  partial  or  total,  and  the 
burden  is  on  the  claimant,  in  this  as  in  other  claims,  to  make 
out  his  claim,  but  it  is  no  stronger  against  a  total  than  against 
a  partial  loss. 

1535.  It  is  a  general  rule  in  the  United  States,  that,  if  the 

1  Robertson  v.  Carruthers,  2  Stark,  ticable,  at  whatever  expense  ;  but  the 

R.   271  ;  Cambridge  v.   Anderson,  4  established  doctrine  recognized  in  Eng- 

D.  &  R.  203;  S.  C.,  1  C.  &  P.  213  ;  lish    jurisprudence     generally    is    as 

S.  C.,  1  R.  &  M.  60  ;  S.  C.,  2  B.  &  stated  in  the  text,  where  the  question 

C.  691  ;   Somes  v.  Sugrue,  4  C.  &  P.  of  total  or  partial  loss  depends  on  the 

276;  Robertson  v.   Clarke,  8  Moore,  amount  of  expense  merely. 

622;  S.  C.,  1   Bing.    445;   Read  v.  2  Holdworth  v.  Wise,  7  B.  &   C. 

Bonham,  3  Br.  &  Bing.  147  ;  S.  C.,  794. 

6  Moore,  397.     In  Colvin  v.  Thomp-  3  Somes   v.    Sugrue,    4  C.   &   P. 

son,  1  L.  &  W.  140,  it  is  ruled  that  276. 
the  ship  must  be  repaired  if  it  be  prac- 
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ship  or  goods  insured  are  damaged  to  more  titan  1  ml f  of  the 
value,  by  any  peril  insured  against,  or  more  than  half  of  the 
freight  is  lost,  the  assured  may  abandon  and  recover  for  a 
total  loss.  The  same  rate  of  damage  has  also  been  mentioned 
by  early  writers  and  in  foreign  jurisprudence  as  one  criterion 
of  total  loss.1 

Mr.  Chief  Justice  Parsons  considered  damage  to  the  ship 
exceeding  half  her  value  to  be  a  constructive  shipwreck.  He 
says:  "When  the  ship  becomes  a  wreck  by  any  of  the  perils 
insured  against,  it  is  generally  a  total  loss.  The  ship  becomes 
a  wreck  when,  in  consequence  of  the  injury  she  has  received, 
she  is  rendered  absolutely  unable  to  pursue  the  voyage  with- 
out repairs  exceeding  the  half  of  her  value."  2 

1536.  This  rule  of  abandonment  on  account  of  loss  over 
fifty  per  cent,  of  the  value  of  the  subject,  makes  the  most  ma- 
terial difference  between  the  American  and  English  jurispru- 
dence relative  to  total  loss  and  abandonment,3  and  is  to  be  kept 
in  mind  in  examining  the  decisions  of  the  tribunals  of  the  two 
countries.       It  extends  equally   to    ship,   cargo,  and  freight. 
This   rule,  and  that  rule   in   the   United  States  whereby  the 
validity  of  the  abandonment   is   tested  by  the   circumstances 
existing  at  the  time  of  making  it,  instead  of  the  time  of  bring- 
ing the  suit,  as  in  England,  give  a  wider  range  to  constructive 
total  loss  and  abandonment  in  the  United  States,  and  conse- 
quently an  increased  liability  of  underwriters  for  loss  by  the 
agents  who  have  charge  of  the  insured  subject. 

1537.  Though  damage  or  loss  exceeding  fifty  per  cent,  of 

1  Clarkson    v.    Phcen.   Ins.  Co.,  9  New  York  Ins.  Co.,  4  Covven,  222  ; 

Johns.  1  ;   Waddel  v.  Col.  Ins.   Co.,  Dickey   v.   Am.    Ins.  Co.,  3  Wend. 

10  Johns.    61  ;     Queen  v.   Un.   Ins.  658;  Riley  v.  Ocean  Ins.  Co.,  4  Rob. 

Co. ,2  Wash.  331;  Fontaine  v.  Phcsn.  R.  (La.)  225;    Saurez  v.   Sun  Mut. 

Ins.   Co.,   11   Johns.  293;  Dupuy  v.  Ins.  Co.,  2  Sandf.  Rep.  Sup.  Ct.  of 

Unit.   Ins.  Co.,  3   Johns.   Cas.    182 ;  the  City  of  New  York,  482. 

Depeyster  v.  Col.  Ins.  Co.,  2  Caines,  2  Wood  v.  Lincoln  and  Kennebec 

85  ;    Byrne  v.    Louisiana  State  Ins.  Ins.  Co.,  6  Mass.  R.  479,  at  p.  482. 

Co.,   1   Martin,  N.  S.  410;  Hyde  v.  3  Per  Walworth,  J.,  Am.  Ins.  Co. 

La.  Ins.  Co.,  2   id.   410;    Brook    v.  v.  Center,  4  Wend.  45. 
La.  Ins.  Co.,  4  id.  640;   Dickey  v. 
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the  value  constitutes  a  total  loss,  yet  the  loss  may  be  total 
where  the  expense  would  be  less  than  that  proportion.  Where 
the  ship  rendered  unseaworthy  by  the  operation  of  the  perils 
insured  against  is  in  a  foreign  port,  in  which  the  master  can- 
not raise  funds  requisite  for  repairs,  by  bottomry  or  any  other 
means,  he  may  make  sale  of  the  ship,  and  the  loss  is  total 
though  the  expense  of  repairs  would  be  less  than  half  of  her 
value  when  repaired,  if  he  could  have  procured  the  means  for 
repairs,  and  the  underwriters  will  be  liable  for  a  total  loss, 
unless  it  is  the  fault  of  the  assured  not  to  have  provided  the 
master  with  funds  or  credit. 

It  was  so  held  by  the  Supreme  Court  of  New  York,  in  case 
of  a  vessel  insured  on  time,  that  sailed  thence  to  Charleston 
and  Norfolk,  and  thence  to  the  island  of  St.  Thomas  in  the 
West  Indies,  where  the  master  sold  her.1 

1538.  Besides  the  difference  between  the  English  and 
American  decisions  respecting  the  amount  of  damage  which 
of  itself  constitutes  a  constructive  total  loss,  there  is  also  a 
divergency  of  the  American  decisions  from  each  other  in  refer- 
ence to  the  mode  of  estimating  the  value  of  the  ship  in  apply- 
ing the  rule  of  constructive  total  loss  by  damage  over  fifty  per 
cent.  ;  namely,  whether  it  is  the  value  as  the  ship  is  rated  in 
the  policy,  or  the  value  for  sale  before  the  happening  of  the 
loss,  or  that  after  the  repairs  are  made.  The  American  de- 
cisions also  differ  in  respect  of  deducting  a  third  new  for  old, 
in  estimating  the  expense  of  repairs  to  make  up  the  fifty  per 
cent.,  so  as  to  constitute  a  case  of  constructive  total  loss. 

The  rule  in  English  jurisprudence  is  as  already  stated.2 
The  question,  whether  the  right  of  abandonment  is  to  be  regu- 
lated in  reference  to  the  value  at  which  the  vessel  is  rated  by 
the  policy,  or  that  for  sale  after  the  repairs  are  made,  has,  after 
much  discussion,  been  authoritatively  decided  in  favor  of  the 
latter  value. 

1  American  Ins.  Co.  v,  Ogden  and  sufficient  credit  at  St.  Thomas  to  pro- 

M'Combe,  15  Wend.  532.     Mr.  Jus-  cure  the  requisite  funds, 

tice  Bronson  dissented,  on  the  ground  2  Supra,  No.  1534. 
that  the  owner  was  bound  to  have  had 
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The  question  was  early  suggested,1  and  continued  to  be  in 
doubt  for  more  than  half  of  a  century,  until  it  was  at  length 
solemnly  settled  by  the  House  of  Lords,  in  the  case  of  insur- 
ance upon  the  ship  General  Kyd,  for  the  purpose  of  covering 
her  hull,  &c.,  and  her  "  stores,  seamens'  wages,  and  other 
matters  not  constituting  her  permanent  value,"  from  China  to 
Madras  and  back  to  China,  valued  at  £  17,500.  The  ship 
sustained  sea-damage  on  the  voyage,  the  repairs  of  which 
would  have  cost  £  10,500,  and  when  repaired  she  would  not 
have  been  worth  over  £  9,000,  which  was  her  marketable 
value  at  the  time  of  making  the  policy,  and  a  prudent  owner, 
being  uninsured,  would  not  have  repaired  her.  On  abandon- 
ment being  made,  a  verdict  in  favor  of  the  assured  was  sus- 
tained by  the  Courts  of  Common  Pleas,3  the  Exchequer 
Chamber,3  and  the  House  of  Lords.4 

Where  the  loss  being  thus  adjusted  is  total,  the  under- 
writer pays  the  value  at  which  the  ship  is  insured,  though  it 
may  exceed  its  actual  value  at  the  time  of  the  loss. 

This  doctrine  does  not  appear  to  have  been  applied  or  come 
under  discussion  in  reference  to  capture  or  detention,  or  any 
other  loss  than  damage  to  the  ship. 

1539.  In  the  jurisprudence  of  the  United  States  it  is  as- 
sumed in  many  cases,  that  the  rule  of  constructive  total  loss 
by  damage  over  fifty  per  cent.,  where  there  is  no  provision  to 
the  contrary  in  the  policy,  refers  to  the  value  of  the  ship  for 

1  Cazalet   v.   St.  Barbe,    1  T.  R.  solemnly  to  be  decided  by  a  judgment 
187,  before  Justices   Buller,  Willes,  of  your  lordships."     6  Man.,  Gr.  & 
and  Ashhurst.  S.  422.    In  that  case  were  cited  by  Sir 

2  Irving  v.  Manning,  1  Man.,  Gr.  &  F.    Thesiger    to   the  same   doctrine, 
S.  168.  Allen  v.   Sugrue,   8  B.    &  C.  561  ; 

3  S.  C.,  2  Man.,  Gr.  &  S.  784.  S.  C.,  3  Man.  &   R.  9  ;    Young  v. 

4  6   Man.,  Gr.    &   S.    391.      Lord  Turing,  2    M.    &  G.  593  ;   S.   C.,  2 
Campbell  said,  in  the  House  of  Lords  :  Scott,  N.  R.  751  ;  also  cited  by  same, 
"  I  am  extremely  glad  that  a  question  6  Man.,  Gr.  &  S.  at  p.  414,  Eggington 
which  has  agitated  Westminster  Hall  v.  Lawson,  before  Alderson,  B.,  and 
for  the  last  thirty  years  comes  at  last  Herne  v.  Hay,  before  Maule,  J. 
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sale  at  the  time  of  the  loss ; 1  in  others,  the  rule  is  applied  to 
the  value  in  the  policy.2 

In  giving  an  opinion  upon  this  question,  Mr.  Justice  Story 
asks :  "In  what  respect  does  the  case  of  the  ship  differ  from 
the  case  of  the  goods,  as  to  the  ascertainment  of  the  damage  ? 
Can  the  valuation  in  the  policy  be  a  more  correct  guide  in  the 
one  case  than  in  the  other  ? "  And  he  adopts  the  value  for 
sale  at  the  time  of  the  loss.3 

This  doctrine  of  Mr.  Justice  Story  has  been  distinctly 
adopted  by  the  Supreme  Court  of  the  United  States.4  Giving 
the  opinion  of  that  court,  he  says  :  "  In  respect  to  the  mode  of 
ascertaining  the  value  of  the  ship,  and,  of  course,  whether  she 
is  injured  to  the  amount  of  half  her  value,  it  has,  upon  the 
fullest  consideration,  been  held  by  this  court,  that  the  true 
basis  of  the  valuation  is  the  value  of  the  ship  at  the  time  of 
the  disaster,  and  that  if,  after  the  damage  is  or  might  be  re- 
paired, the  ship  is  riot  or  would  not  be  worth,  at  the  place  of 
repairs,  double  the  cost  of  the  repairs,  it  is  to  be  treated  as  a 
technical  total  loss."5 

A  different  doctrine  has  been  propounded  in  Massachusetts.6 
The  brig  Pedler,  which  was  valued  in  the  policy  at  $  6,000, 
on  a  voyage  from  Porto  Rico  to  the  United  States,  put  into 
Bermuda  on  account  of  sea-damage,  where  it  was  estimated 
that  the  repairs  would  have  cost  $  3,798,  which  would  have 

1  Fontaine  v.  Phcen.  Ins.  Co.,  11  Senator  Allen,  Am.  Ins.  Co.  v.  Cen- 
Johns.  293  ;  and  see  Dupuy  v.  Unit,  ter,  4  Wend.  45  ;    Am.  Ins.   Co.  v. 
Ins.  Co.,  3  Johns.  Cas.   182;  Depey-  Ogden,  20  Wend.   287;    Howell    v. 
ster  v.   Col.   Ins.  Co.,  2  Caines,  85  ;  Union  Mut.  Ins.  Co.  of  Philadelphia, 
Smith  v.  Bell,  2  Caines's  Cas.   153;  in  the  C.   C.  of  the  U.  S.,  Maryland 
Coolidge  v.  Gloucester  Mar.  Ins.  Co.,  District,  1851,  as  per  certificate  of  the 
15  Mass.  R.  341.     The  rule  is  dis-  clerk  of  said  court. 

tinctly  so  laid  down  by  Mr.  Chancellor        3  Peele  v.  Merchants'  Ins.  Co.,  3 

Walworth,  in  Am.  Ins.  Co.  v.  Cen-  Mason,  27. 

ter,  4  Wend.  45  ;  and  by  the  Supreme         4  Patapsco  Ins.  Co.  v.  Southgate, 

Court  in  New  York,  Center  v.  Am,  5  Pet.  S.  C.  R.  604. 

Ins.  Co.,  7  Cowen,  564.  5  Bradlie  v.  Maryland  Ins.  Co.,  12 

2  Dickey    v.  N.  Y.   Ins.    Co.,    4  Pet.  S.  C.  R.  378. 

Cowen,  222  ;  Dickey  v.  Am.  Ins.  6  Whin  v.  Col.  Ins.  Co.,  12  Pick. 
Co.,  3  Wend.  658;  Opinion  of  Mr.  279. 
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been  subject  to  the  deduction  of  a  third  for  new.  The  master 
sold  her  at  auction  for  $  1,708,  and  the  assured  made  an 
abandonment.  It  was  provided  by  the  policy,  "  that  the  as- 
sured should  not  have  a  right  to  abandon  the  vessel  for  the 
amount  of  damage  merely,  unless  the  amount  which  the  in- 
surers would  be  liable  to  pay  under  an  adjustment  as  of  a  par- 
tial loss  should  exceed  half  of  the  amount  insured."  l  The 
material  question,  therefore,  was,  whether  there  were  other 
grounds  for  abandonment  than  the  mere  expense  of  repairs. 
But  in  giving  the  opinion  of  the  court,  Mr.  Justice  Putnam 
took  the  position,  that,  independently  of  that  clause,  the  court 
would  have  looked  to  the  policy  itself  for  the  value  which 
should  govern  the  application  of  the  rule  of  total  loss  by  dam- 
age over  fifty  per  cent.  ;  that  is  to  say,  the  value  at  the  com- 
mencement of  the  risk  in  an  open  policy,  and  the  valuation  in 
a  valued  one.2 

The  weight  of  authority  is,  however,  in  favor  of  the  doc- 
trine, that,  so  far  as  the  amount  of  expense  comes  into  con- 
sideration in  a  question,  whether  the  loss  is  partial  or  total, 
reference  is  had  to  the  actual  value  of  the  ship  when  repaired 
and  restored  to  the  owner,  and  not  to  the  value  at  which  it  is 
insured,  unless  a  different  rule  is  stipulated  for  in  the  policy. 

If  the  rule  of  fifty  per  cent,  is  to  be  considered  to  be  an  en- 
largement or  modification  of  that  in  England,  it  should  refer  to 
the  value  of  the  vessel  for  sale  when  repaired.  This  appears 
from  the  test  adopted  by  the  English  courts  in  applying  their 
rule,  namely,  the  course  which  would  have  been  taken  by  an 
uninsured  prudent  man  in  the  same  circumstances,  for  such 
a  one  would  certainly  not  retrieve  or  repair  a  ship  at  an  ex- 
pense exceeding  its  value  when  repaired. 

Another  reason  in  favor  of  this  construction  is  the  plain  sub- 
ject of  the  inquiry,  namely,  the  expediency  of  making  the 

1  This  provision   was   adopted    in  2  Deblois  v.   Ocean   Ins.   Co.,    16 

Boston   after   the   decision   of  Judge  Pick.  303.     See  also  Hall  v.  Ocean 

Story  in  the  Circuit  Court  of  the  U.  Ins.  Co.,  21  Pick.  472  ;  and  Orrokf. 

S.,  in  the  case  of  Peele  v.  Merchants'  Common w.  Ins.  Co.,  ibid.  450. 
Ins.  Co.,  supra,  No.  1526,  et  infra. 
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repairs,  which  must  naturally  be  determined  by  the  result, 
which  is,  in  this  case,  the  vessel  in  a  state  of  repair. 

This  doctrine  has  been  established  by  custom,  which  would 
not  probably  establish  so  variable  a  rule  as  to  make  a  construc- 
tive total  loss  depend  upon  the  rate  of  valuation  in  the  policy, 
and  to  make  the  same  case  one  of  partial  loss  under  a  high 
valuation  and  a  total  loss  under  a  low  one. 

If  the  value  of  the  vessel  in  the  policy  is  the  criterion,  the 
same  loss  may  be  total  and  partial  under  different  policies  on 
the  same  vessel  at  different  valuations. 

The  same  rule  has  been  established  respecting  a  construc- 
tive total  loss  on  goods,  and  a  high  or  low  valuation  of  the 
goods  will  not  affect  the  character  of  the  loss  by  damage  as 
partial  or  total.  If  the  goods  are  damaged  over  half  of  their 
value,  if  sound,  the  assured  may  abandon  and  recover  for  a 
total  loss,  although  they  are  insured  at  twice  their  market 
value. 

Whether  the  rule  adopted  is  of  damage  equal  to  the  whole 
value,  or  half  or  any  other  proportion  of  it,  to  constitute  a  con- 
structive total  loss,  it  will  be  irregular,  and,  in  some  cases, 
unequal  and  inequitable  in  its  operation.  The  reasons  above 
given  seem  to  lead  to  the  conclusion,  that 

A  damage  over  fifty  per  cent,  of  the  value  of  the  vessel  when 
repaired  is  a  constructive  total  loss  of  the  vessel  in  case  of  the 
policy  containing  no  express  provision  to  the  contrary,  and  not 
of  one  half  of  its  value  in  the  policy. 

1540.  If  the  assured,  or  the  master,  or  other  agent  of  the 
assured,  has  proceeded  to  make  complete  repairs  before  the 
abandonment  for  the  damage  so  begun  to  be  repaired  is  made, 
the  abandonment  will  be  invalid,  whether  the  loss  be  over  or 
under  fifty  per  cent.1  Whether  the  repairs  are  paid  for  by 
borrowing  money  on  bottomry,  or  by  other  lien  on  the  ship, 
or  without  any  such  lien,  can  make  no  difference,  provided 

1  Humphrey   v.   Un.   Ins.    Co.,    3  Ocean  Ins.  Co.,  5  id.  63.     See  Cool- 
Mass.  429;  Depeyster  v.  Col.  Ins.  Co.,  idge  v.  Glouc.  Ins.  Co.,  15  Mass.  R. 
2  Caines,  85;  Dickey  v.  New  York  341,  contra. 
Ins.  Co.,  4  Covven,  222;    Depau  v. 
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the  assured  has  notice,  and  an  opportunity  to  discharge  the 
bottomry  bond  or  other  lien  before  the  ship  is  sold  under  it. 

1541.  Partial  repairs  at  a  port  of  necessity  to  enable  the 
vessel  to  go  to  another  port  in  ballast  do  not  defeat  the  right 
to   abandon,  if  complete    repairs  would   exceed   half  of  the 
value.1 

1542.  This  rule  of  the  character  of  total  loss  being  cancelled 
by  repairing  is  subject  to  an  exception,  that  the  circumstance 
of  a  derelict  ship  being  rescued  from  a  peril  and  repaired  by 
volunteers,  for  the  benefit  of  the  owners,  but  without  their 
recognition  or  knowledge,  will  not  change  a  total  into  a  par- 
tial loss,  until  the  ship  is  restored  to  the  possession  or  control 
of  the  owners,  in  a  condition  then  constituting  only  a  partial 
loss. 

A  ship  belonging  to  Liverpool  had  been  deserted  by  the 
master  and  crew  as  being  innavigable,  and  was  taken  posses- 
sion of  by  the  crew  of  another,  and  on  the  14th  of  October 
arrived  at  New  York,  and  the  owners  abandoned  her  on  the 
6th  of  November,  on  news  of  the  disaster  and  desertion,  before 
they  had  news  of  her  being  taken  into  New  York.  The  Brit- 
ish Consul  at  New  York,  as  such  merely,  and  without  author- 
ity from  the  owners,  appointed  another  master,  and  the  ship 
was  repaired  and  bottomried  for  the  expenses  for  £1,200,  and 
proceeded  to  Liverpool,  and  there  sustained  further  damage  in 
the  Mersey,  to  the  amount  of  £858,  both  of  which  amounts 
exceeded  her  value.  The  abandonment  was  held  to  be  valid, 
on  the  ground  that  the  ship,  under  the  bottomry  and  so  dam- 
aged, did  not  subsist  under  such  circumstances  that  the  as- 
sured might  reasonably  be  expected  to  take  possession  of  it.2 
In  England  the  rule  is,  that,  in  order  to  constitute  a  construc- 

1  Saurez  v.  Sun  Mut.  Ins.  Co.,  2  the  owner,  in  such  circumstances  that 
Sandf.  R.  Sup.  Ct.  of  N.  Y.  482.  he  may  take  possession  of  her. "     But 

2  Holdworth  v.  Wise,  7  B.  &  C.  this   was    not  a   well-considered   ex- 
794.     In  this  case  it  was  remarked  by  pression,  for  the  ship  may  be  pursuing 
Bayley,  J.,   that,  in    order  to  reduce  her  voyage.     The  judge  had  in  view 
the  loss  from  total   to  partial,    "  the  the    particular   circumstances    in   the 
ship  must  be  in  esse  in  the  country  of  case  before  the  court. 

VOL,,  ii.  24 
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tive  total  loss,  and  establish  the  right  to  recover  therefor,  the 
loss  must  continue  to  be  a  total  loss  till  action  brought.  The 
decision  accordingly  amounts  to  the  doctrine,  that,  where  a 
loss  total  in  its  character  has  occurred,  and,  in  consequence  of 
the  disaster  and  of  other  perils  insured  against,  liens  have  ac- 
cumulated upon  the  ship,  before  she  is  restored  and  comes 
within  the  control  of  the  owner,  to  such  an  amount  that  her 
entire  value  is  absorbed,  the  loss  continues  to  be  constructively 
total  in  its  character,  and  an  abandonment  in  due  time  is  valid. 
And  the  case,  in  effect,  adopts  the  principle,  that  the  right  to 
abandon  is  not  taken  away  by  reason  bf  a  third  person's  un- 
dertaking to  make  repairs  who  is  in  no  respect  the  agent  of 
the  owner.1 

1543.  Whether,  in  computing  a  total  loss  by  damage  over 
fifty  per  cent.,  a  third  for  new  should  be  first  deducted  ? 

There  are  not  wanting  authorities  of  great  weight  in  favor 
of  the  opposite  answers  to  this  question. 

It  was  the  opinion  of  the  Supreme  Court  in  New  York, 
that  "  the  rule  has  no  reference  to  the  distinction  of  new  for 
old.  It  is  the  actual  expenditure  or  damage  that  is  taken  into 
view,  and,  on  the  abandonment,  the  insurer  has  the  benefit  of 
the  repairs."  2 

A  majority  of  the  Court  of  Errors  were  of  a  different  opin- 
ion. Chancellor  Lansing,  giving  the  opinion  of  that  court, 
said:  "As  the  deduction  is  professedly  made  on  the  principle, 
that  the  value  of  the  subject  has  been  enhanced  to  that  amount, 
that  deduction  ought  to  be  made  before  the  test  of  total  loss 
or  not,  is  applied."3  And  this  doctrine  seems  to  have  been 
subsequently  adhered  to  in  that  State.4 

The  same  doctrine  prevails  in  Massachusetts,5  in  cases,  how- 
ever, where  it  was  expressly  provided  for  by  the  policy. 

1  The  case  of  Dixon  v.  Reid,  SB.        4  Pezant    v.    Nat.    Ins.    Co.,     15 
&  Aid.  597,  and  S.  C.,  1  D.  &  Ryl.     Wend.  453. 

207,  is  somewhat  analogous  to  that  5  Sewall    v.    U.    S.    Ins.  Co.,    11 

of  Holdworth  v.  Wise,  cited  above.  Pick.  R.  90;  Winn  v.  Col.  Ins.  Co., 

2  Dupuy  v.  Unit.  Ins.  Co.,  3  Johns.  12  id.  279  ;    Dehlois   v.    Ocean    Ins. 
Cas.  182.  Co.,  16  id.  303. 

3  Smith  v.  Bell,  2  Caines's  Cas.  153. 
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Mr.  Justice  Story,  in  giving  his  opinion  upon  this  question, 
in  an  early  case,  said:  "If  the  deduction  of  one  third  could 
he  made,  I  should  have  no  doubt  that  the  like  deduction  must 
be  taken  from  the  whole  value  of  the  ship  after  the  repairs."  l 
The  rule  has  since  been  adopted  by  the  Supreme  Court  of  the 
United  States,  that  a  deduction  of  a  third  for  new  is  not  to  be 
made  in  estimating  the  amount  of  the  loss.2 

"  Such  a  deduction,"  says  Mr.  Chancellor  Kent,3  "is  not  to 
be  allowed,  and  does  not  apply  to  cases  of  total  loss."  4 

This  is  the  doctrine  held  in  Pennsylvania  also.5 

The  positions,  that  deterioration  to  more  than  half  of  the 
value  is  a  total  loss,  and  that  the  value  is  to  be  considered,  as 
between  the  parties,  to  be  enhanced  to  the  amount  of  one  third 
of  the  expense  of  the  repairs,  are  grounds  alleged  in  favor  of 
deducting  the  third  part.  If  this  deduction  is  made,  then,  to 
entitle  the  assured  to  abandon,  the  whole  expense  of  repairs, 
without  the  deduction  of  a  third  for  new,  must  exceed  three 
fifths  of  the  whole  value  of  the  ship  when  repaired ;  and  two 
thirds  of  the  expense  of  repairs  must  exceed  one  half  of  the 
value. 

The  reasons  alleged  against  the  deduction  of  one  third  be- 
fore applying  the  rule,  are,6  that  "  the  rule  has  no  reference  to 
the  distinction  of  new  for  old  "  ;  that  "  on  abandonment  the 
insurers  will  have  the  benefit  of  the  repairs " ;  that  "  no 
case  in  England  has  ever  recognized  any  such  deductions ; 
yet  some  of  the  cases  seemed  to  call  for  some  expression  in 
its  favor,  if  it  existed " ;  that  "  it  must  operate  with  great 
inequality,  and  introduce  into  the  rule  an  element,  sometimes 
of  injustice,  and  generally  inconsistent  with  its  professed  de- 
sign " ;  that  "  the  object  of  the  rule  is  to  ascertain  whether 

1  Peele  v.  Merch.  Ins.  Co.,  3  Ma-        4  See  also  opinion  of  Senator  Allen, 
son's  R.  27.  Am.  Ins.  Co.  v.  Center,  4  Wend.  45. 

2  Bradlie   v.  Maryl.   Ins.    Co.,    12         5  Am.  Ins.  Co.  v.  Francia,  9  Penn. 
Pet.  S.  C.  R.  378.     See  also  Rob-  R.  390. 

inson  v.  Commonwealth  Ins.    Co.,  3        6  See  Dupuy  v.  Unit.  Ins.  Co.,  3 
Sumn.  R.  221.  Johns.   Cas.    182;    Peele   v.   Merch. 

3  Comm.,  Vol.  III.  p.  330.  Ins.  Co.,  3  Mason's  R.  27. 
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the  ship  be  worth  repair,  and  it  decides  that,  if  the  injury  ex- 
ceeds half  the  value,  she  is  not  worth  repair";  and  that  the 
value  is  not  in  fact  enhanced  by  the  repairs. 

It  is  said,  in  answer,  that  the  insurer  has  nothing  to  do  with 
the  third,  any  more  than  he  has  with  any  other  expense  in- 
curred by  the  assured,  until  the  right  of  abandonment  accrues; 
and  when  the  rule  refers  to  an  expense  exceeding  half  of  the 
value,  it  has  reference  to  an  expense  to  which  the  insurer  is  a 
party.  The  object  is  to  distinguish  a  partial  from  a  total  loss  ; 
and  when  this  is  done  by  the  amount  of  expense,  what  can  be 
meant  but  the  expense  for  which  the  insurer  is  liable  in  par- 
tial loss? 

There  will  be  some  discrepancy  in  doctrine,  and  irregularity 
in  the  practical  application  of  the  rule,  whichever  mode  of  ad- 
justment is  adopted.  If  the  rule  for  deducting  a  third  is  ap- 
plied under  the  English  doctrine,  that  to  constitute  a  total  loss 
the  repairs  must  exceed  the  value  of  the  vessel  when  repaired, 
it  will  lead  to  the  objectionable  consequence,  that  the  assured 
has  no  right  to  abandon  in  case  he  can  repair  and  renovate  the 
ship,  so  that  it  shall  be  worth  fifty  per  cent,  more  than  it  was 
before  the  damage. 

The  question  is  respecting  the  construction  of  an  existing 
usage,  which  makes  damage  over  fifty  per  cent,  a  constructive 
total  loss.  This  is  the  whole  length  and  breadth  of  the  usage. 
This  measure  is  more  obviously  applied  to  the  vessel  when 
repaired,  and  is  by  general  consent  so  applied.  The  rule  for 
deducting  a  third  for  new  does  not  apply  to  the  value  of  the 
vessel  so  repaired,  if  we  deduct  a  third,  and  assume  the  re- 
pairs to  exceed  the  value  of  the  old  parts  for  which  they  are 
substituted  by  one  third.  Thus,  let  the  repairs,  after  deduct- 
ing a  third,  be  $  500,  the  vessel,  when  repaired,  being  accord- 
ingly worth  $  1,000.  To  carry  out  our  rule  as  to  the  extra 
value  of  the  repairs,  they  amount,  in  estimating  the  repaired 
vessel,  to  $  750,  the  sum  which  they  have  cost.  Consequent- 
ly, the  loss  is  not  constructively  total,  except  in  case  of  the 
gross  repairs  being  equal  to  three  times  the  value  of  the  vessel 
when  unrepaired,  and  three  quarters  of  its  value  when  re- 
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paired,  and  the  net  repairs,  after  deducting  the  third,  must  be 
double  the  value  of  the  unrepaired  vessel.  Such  a  construc- 
tion of  a  usage  to  adjust  as  for  a  total  loss  by  damage  over  fifty 
per  cent,  seems  to  be  inadmissible,  since  it  is  not  signified  by 
the  phraseology  in  which  the  usage  is  described. 

In  order,  therefore,  to  put  a  practical  construction  on  the 
usage  for  deducting  the  third  for  new,  we  must  suppose  the 
fifty  per  cent,  rule  to  apply  to  the  value  of  the  vessel  previ- 
ously to  the  damage.  The  result  is,  that,  where  merely  the 
amount  of  damage  is  in  question,  the  loss  on  the  vessel  is  not 
constructively  total  so  long  as  the  assured  can.  at  an  expense 
equal  to  three  fifths  of  the  value  of  the  vessel  prior  to  the 
damage,  so  repair  and  restore  it,  as  that  it  shall  be  worth  one 
quarter  more  than  it  was  previously. 

This  is  an  improbable  and  unsatisfactory  construction  of  a 
usage  described  to  be  a  right  to  abandon  in  case  of  damage  to 
half  of  the  value. 

Another  consideration  against  the  deduction  of  a  third  in 
case  of  constructive  total  loss  is,  that,  since  no  repairs  are 
proposed  to  be  made,  the  rule  for  deducting  a  third  is  not 
applicable. 

On  the  whole,  the  more  simple  and  probable  construction 
seems  to  be,  that  the  rule  for  a  deduction  of  a  third  is  not  ap- 
plicable to  the  case  of  a  constructive  total  loss  of  the  vessel. 

The  strongest  reason  for  this  construction  is,  that,  where  the 
repairs  approximate  to  the  full  value  of  the  vessel,  the  opera- 
tion of  the  rule  for  deducting  the  third  becomes  quite  anoma- 
lous. 

The  contrary  construction  is,  however,  directly  inferable 
from  the  practice  of  deducting  a  third  from  the  repairs  in  par- 
tial loss  by  damage  to  the  ship  ; L  and  if  its  application  in  total 
loss,  as  a  matter  of  usage,  —  the  whole  question  being  one  of 
usage,  —  is  considered  not  to  be  too  improbable,  and  if  it  did 
not  tend  to  objectionable  and  anomalous  results,  it  might  be 
recommended  as  the  more  logically  and  systematically  correct  ; 

1  Such  inference  is  made  in  the  second  edition  of  this  work,  1811,  Vol.  II. 
p.  278. 
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and  an  additional  reason  in  its  favor,  if  it  were  a  matter  of 
legislation,  might  perhaps  be,  that  it  restrains  the  right  of 
abandonment  for  constructive  total  loss,  which  motive  has 
been  sometimes  alleged  in  jurisprudence,  though  its  admissi- 
bility  in  putting  a  construction  upon  a  law,  whether  enacted 
or  springing  from  usage,  is  questionable.1 

1544.  The  policies  of  some  companies  provide  expressly  for 
the  deduction  of  a  third  for  new  in  an  adjustment  as  for  a 
constructive  total   loss   by  damage  to  the  ship,  and  also  that 
such  a  loss  must  exceed  one  half  of  the  value  at  which  the  ves- 
sel is  insured? 

1545.  Whether,  in  estimating  the  damage  to  the  ship,  and 
expense  of  repairs,  in  reference  to  the  loss  being  total  or  par- 
tial, the  loss  of  a  mast,  or  other  damage  to  the  ship  by  jettison, 
subject  to  be  contributed  for  in  general  average,  is  to  be  in- 
cluded ? 

There  seems  to  be  no  reason  for  distinguishing  this  from 
any  other  case  of  damage  over  fifty  per  cent.,  so  long  as  the 
contribution  has  not  been  made  by  the  cargo  and  freight,  the 
claim  for  which  will  go  to  the  underwriters  by  abandonment,3 
in  the  same  manner  as  that  against  captors,  or  against  the 
owners  of  another  vessel  which  has  negligently  run  foul  of  the 
vessel  insured,  or  other  claim  against  third  parties  arising  out 
of  the  loss.  If  the  contribution  has  been  made,  the  amount  of 
loss  seems  to  be  thereby  reduced  by  that  of  the  contribution, 
and  the  right  of  abandonment  affected  accordingly.  If  the 
loss  still  continues  to  be  constructively  total  after  the  payment 
of  the  contribution  to  the  assured,  there  seems  to  be  no  reason 
against  abandonment,  where  the  right  is  not  lost  by  delay,  as 
in  case  of  a  total  loss  of  the  ship  by  voluntary  stranding. 

Accordingly,  so  far  as  the  assured  on  the  ship  or  other  sub- 
ject, a  sacrifice  of  a  part  of  which  is  to  be  contributed  for,  is 
owner  of  the  cargo  or  another  interest  from  which  a  contribu- 
tion is  due,  the  amount  of  contribution  so  due  from  himself  is 

1  See  supra,  p.  235,  No.  1492.  3  Col.  Ins.  Co.  v.  Ashby,  13  Pet. 

2  See  clause  quoted  supra,  p.  275,     Sup.    Ct.    R.    343.      See  also  Mag- 
No.  1539 ;  and  see  infra,  No.  1545.        grath  v.  Church,  1  Caines's  R.  196. 
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deducted   in  estimating  the  amount  of  loss  as  exceeding  or 
falling  below  fifty  per  cent.1 

It  has  been  held  in  Massachusetts,  under  the  clause  against 
the  right  to  abandon  the  vessel  on  account  of  the  amount  of 
damage  merely,  unless,  under  an  adjustment  as  of  a  partial 
loss,  the  underwriters  would  be  liable  for  more  than  half  of 
the  amount  insured,  that  the  damage  to  the  ship  by  vol- 
untary stranding  is  not  to  be  included  in  making  up  the 
amount  of  loss  of  fifty  per  cent,  to  constitute  a  constructive 
total  loss.2 

The  construction  was,  that  the  phrase  "  partial  loss  "  is  not 
used  merely  in  contradistinction  to  "  total  loss,"  as  seems  to 
be  the  more  obvious  meaning,  but  in  exclusion  of  all  damage 
that  might  be  the  subject  of  contribution  in  general  average. 
The  provision  seems  to  have  reference  merely  to  the  "  amount  " 
of  damage  after  deducting  a  third  for  new,  and  to  the  value  of 
the  vessel  in  the  policy  ;  and  the  amount  of  the  damage  is  the 
same,  whether  in  general  or  particular  average. 

It  is  also  held  in  the  same  State,  that  the  same  clause  ex- 
cludes the  right  of  abandonment  for  damage  to  the  ship  over 
fifty  per  cent.,  where  no  cargo  or  freight  is  at  risk,  if  the  same 
damage  would  have  been  the  subject  of  contribution  had  there 
been  a  cargo  and  freight  at  risk. 

It  was  so  held  under  a  time  policy  upon  a  vessel,  on  a  voy- 
age from  Boston  to  Havana,  the  masts  of  which  were  cut 
away,  and  which  was  otherwise  injured  by  the  jettison,  and 
compelled  to  put  into  Key  West.3  In  this  case,  the  loss  by  the 
damage  to  the  ship,  adjusted  in  whatever  way  it  could  be, 
whether  as  general  or  particular  average,  would  be  the  same 
amount. 

1546.  Though  the  damage  to  a  vessel  by  perils  insured 
against  is  to  parts  that  had  been  subject  to  deterioration  by 
wear  and  tear  or  natural  decay,  still,  if  the  expense  of  repairs 

1  Pezantu.  Nat.  Ins.  Co.,  15  Wend.  3  Jordan  v.  Tremont  Ins.  Co.,  Sup. 
453.  Jud.  Ct.  Mass.,  Suffolk,  March,  1852  ; 

2  Reynolds  v.  Ocean  Ins.  Co.,  22  Greely  v.  Same  Defts. 
Pick.  R.  191. 
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adjusted  as  a  partial  loss  would  exceed  half  of  the  value  of  the 
vessel,  the  assured  may  abandon.1 

The  assured  is  presumed  to  have  complied  with  the  war- 
ranty of  seaworthiness,  since  otherwise  there  can  be  no  ques- 
tion as  to  partial  or  total  loss  between  the  parties. 

The  underwriter  is  undoubtedly  not  answerable  for  wear 
and  tear  and  decay,  from  ordinary  causes,  but  he  is  answerable 
for  the  risks  insured  against,  though  they  may  have  been 
enhanced  by  the  ordinary  effects  of  the  elements  upon  the 
subject. 

1547.  The  enhancement  of  the  amount  of  the  loss  by  the 
negligence  or  mistakes  of  the  master  and  mariners  in  nav- 
igating and  managing  the  vessel,  will  not  prevent  its  being 
a  constructive  total  loss,  in  the  absence  of  fraud,2  nor  will  their 
fraud  have  that  effect  where  the  policy  is  against  barratry. 

Mr.  Justice  Story  says,  the  repairs  of  rigging,  &c.,  injured 
by  wear  and  tear,  and  of  decayed  timbers,  are  to  be  included 
in  the  estimate  of  the  amount  of  the  loss  in  applying  the  rule 
of  technical  total  loss  by  damage  exceeding  half  of  the  value.3 

This  question  came  up  in  a  case  in  New  York.  At  the 
time  of  sailing  on  a  voyage  from  New  York  to  Curacoa,  the 
vessel's  "  bottom  was  a  little  worm-eaten,  but  she  was  a 
stanch,  tight,  and  strong  vessel."  She  was  compelled  to  put 
into  Kingston,  in  a  damaged  state,  where,  in  the  opinion  of 
the  master  and  other  masters  of  vessels,  it  would  have  cost 
more  than  her  value  to  repair  her  ;  and  she  was  accordingly 
sold,  and  the  assured  upon  her  abandoned  to  the  underwriters. 
A  question  was  made,  whether  the  repairs  rendered  necessary 
on  account  of  the  vessel's  being  worm-eaten  should  be  in- 
cluded in  the  estimate  of  the  expense  of  repairs,  by  which  the 
loss  should  be  determined  to  be  partial  or  total.  The  jury 
were  instructed,  "  that  if,  in  calculating  the  repairs,  they  be- 
lieved any  were  necessary  on  account  of  injuries  received 
from  worms  prior  to  the  vessel's  sailing,  the  expense  of  such 

1  See  supra,  Vol.  I.  No.  1137,  pp.  676,  677,  and  cases  there  cited. 

2  See  supra,  Vol.  I.  No.  1049,  p.  591,  et  seq. 

3  Peele  r.  Merch.  Ins.  Co.,  3  Mason's  R.  27. 
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repairs  should  not  be  included  in  the  estimate."  And  Mr. 
Justice  Livingston  gave  the  opinion  of  the  court,  that  this  di- 
rection to  the  jury  was  wrong.  He  cited  Millar  l  for  the  doc- 
trine, that  the  underwriter  "is  responsible  for  preexistent  de- 
fect, unless  it  goes  so  far  as  to  make  the  ship  not  seaworthy."  2 
Mr.  Justice  Livingston  proceeds  :  "  It  may  seem  hard  to  hold 
an  insurer  liable  for  the  defective  nature  of  the  thing  insured  ; 
but  so  long  as  the  subject  is  seaworthy,  is  it  not  a  part  of  his 
contract,  that  in  case  of  accident  he  will  defray  all  the  expense 
of  placing  her  in  statu  quo  ?  If  she  be  injured,  the  repairs 
being  rendered  necessary  by  a  peril  insured  against,  they  ought 
to  be  made,  without  any  other  examination  as  to  her  antece- 
dent state,  except  to  determine  the  fact  of  her  being  seawor- 
thy. I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  are  not 
such  as  to  render  the  vessel  innavigable,  no  deduction  is  to  be 
made  on  that  account  from  the  cost  of  repair."  3 

The  doctrine  intended  in  these  cases  must  be,  that  if  worm- 
eaten  timbers  are  broken  or  injured  by  the  perils  insured 
against,  still  the  insurers  shall  pay  for  the  repairs,  although  it 
would  have  been  necessary  to  have  made  the  repairs  very 
soon,  had  no  damage  happened  in  consequence  of  these  perils. 
In  many  instances  the  qualities  of  the  subject,  and  the  use  to 
which  it  is  put,  or  the  ordinary  accidents  incident  to  it  in  the 
situation  in  which  it  is  placed,  may  concur  with  the  perils  in- 
sured against  in  producing  damage  ;  still,  if  the  damage  can 
be  satisfactorily  attributed  to  the  operation  of  those  perils,  the 
insurers  are  liable,  unless  they  are  discharged  by  some  fault  or 
stipulation  of  the  assured. 

The  doctrine  on  this  subject  is  very  distinctly  laid  down  in 

1  P.  136,  n.  and  its  preexistent,  though  latent,  de- 
~  Manning   v.    Newnham,    Millar,  feet."     The  passage  is  obscure,  and 
303,  was  cited  by  General  Hamilton,  it  is  not  easy  to  extract  from  it  any 
for  the  assured,  which,  however,  Mr.  definite  practical  doctrine.     It  certain- 
Justice     Livingston     says,    "  proves  ly  does  not  serve  to  elucidate  the  doc- 
nothing  either  way."     Millar,  in  the  trine  of  the  above  cases, 
passage  cited,  is  attempting  to  make        3  Depeyster   v.   Col.    Ins.   Co.,   2 
a  distinction  as  to  the  liability  of  the  Caines,  85,  confirmed   by    Depau  r. 
underwriter  for  "  the  natural  and  ex-  Ocean  Ins.  Co.,  5  Cowen,  63. 
pected  deterioration   of   the   subject, 
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a  Louisiana  case.  An  insured  steamboat  was  damaged  by  run- 
ning foul  of  another,  so  that  it  would  cost  more  than  she  was 
worth  to  repair  her  and  make  her  seaworthy,  but  the  expense 
of  the  repairs  of  the  damage  done  would  not  be  equal  to  half 
of  the  amount  at  which  she  was  insured  in  the  policy.  Had 
the  accident  not  happened,  the  boat  might  have  run,  in  the 
route  in  which  she  then  was,  eighteen  months.  Mr.  Justice 
Porter,  giving  the  opinion  of  the  court,  said  :  "  We  apprehend 
the  rule  to  be,  that,  in  case  an  injury  is  received  by  an  old, 
decayed  vessel,  which,  independent  of  the  accident,  might  have 
run  for  some  time,  if  the  repairs  cannot  be  put  on  her  in  such 
a  manner  that  the  unsound  part  can  be  used  as  formerly,  with- 
out an  expense  equal  to  one  half  of  the  value,  or,  in  other 
words,  where  the  injury  which  the  insurers  are  obliged  to 
make  good  is  the  cause  of  the  decayed  parts  requiring  repairs, 
then  the  assured  may  abandon.  But  if  repairing  the  injury 
which  has  arisen  from  one  of  the  perils  insured  against  will 
replace  her  in  the  same  situation  she  was  in  before,  no  mat- 
ter how  unsound  all  the  other  parts  may  be,  then  the  in- 
sured shall  not  have  this  right,  for  all  that  they  can  ask  is, 
that  the  boat  may  be  placed  in  statu  quo.  The  underwriters 
are  not  obliged  to  make  good  the  decayed  and  rotten  parts  of 
a  vessel,  unless  the  accident  which  happens  within  the  perils 
insured  against  is  of  such  a  nature  as  will  not  admit  of  re- 
pairs being  placed  on  her,  so  that  the  decayed  and  rotten 
parts  may  be  used  as  formerly."  The  court  was  accordingly 
of  opinion,  that  this  was  not  a  case  of  total  loss.1 

1548.  The  expense  of  repairs  is  to  be  estimated  in  reference 
to  the  place  at  which  they  are  to  be  made.  If  partial  or  tem- 
porary repairs  ought  to  be  made  at  one  place,  and  complete 
repairs  at  another ',  the  expense  at  both  places,  and  of  removal, 
is  to  be  included.12 

The  abandonment  for  damage  over  fifty  per  cent,  is  always 
made  from  an  estimate,  since  it  cannot  be  made  after  the  as- 
sured or  his  agent  has  undertaken  to  repair. 

1  Hyde  v.  Louisiana  State  Ins.  Co.,     564;  Sewall  v.  U.  S.  Ins.  Co.,   11 
2  Martin,  N.  S.  410.  Pick.  R.  90. 

2  Center  v.  Am.  Ins.  Co.,  7  Cowen, 
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In  the  Court  of  Errors  in  New  York,  Wai  worth,  Chancellor, 
one  of  the  judges,  said:  "  The  repairs  must  be  estimated  at 
the  port  of  necessity,  that  being  the  port  at  which  the  vessel 
put  in  after  the  damage.  As  that  is  the  natural  and  proper 
place  to  make  full  repairs,  the  expense  is  to  be  estimated  with 
reference  to  the  prices  at  that  place,  whether  high  or  low ; 
but  if  repairs  cannot  be  made  there,  so  as  to  restore  the  ship 
to  its  former  state,  it  will  then  be  necessary  to  inquire  where 
the  additional  repairs  would  naturally  be  made,  and  to  add  to 
the  expense  of  such  at  that  place  the  amount  of  those  which 
could  be  made  at  the  port  of  necessity."  In  the  case  under 
consideration,  the  ship  had,  on  a  voyage  from  New  Orleans  to 
Havre,  put  back  to  New  Orleans,  where  copper  could  not  be 
procured  to  recopper  her.  "As  the  master  could  not  recopper 
at  New  Orleans,  the  ship  would  have  been  rendered  seaworthy 
for  the  voyage  insured  by  wooden  sheathing,  of  a  proper  thick- 
ness to  receive  the  copper  afterwards  ;  and  there  being  no  cop- 
per fastenings  at  that  place,  iron  fastenings  must,  from  neces- 
sity, have  been  used.  After  the  cargo  was  discharged  at 
Havre,  copper  fastenings  and  copper  sheathing  would  be  added 
to  complete  the  repairs ;  and  an  estimate  of  the  aggregate 
amount  of  making  the  repairs  in  that  manner  would  be  the 
proper  criterion  for  determining  whether  the  ship  was  injured 
in  such  manner  as  to  authorize  an  abandonment."  : 

So  it  has  been  held  in  Massachusetts,  that  where  the  repairs 
would  have  cost  more  than  fifty  per  cent,  of  the  value  of  the 
ship  at  the  port  into  which  she  was  carried  after  a  disaster, 
yet,  as  she  was  in  fact  brought  to  her  home  port  and  there  re- 
paired, the  right  to  abandon  must  be  determined,  not  by  what 
the  expense  of  the  repairs  would  have  been  at  the  foreign  port, 
but  by  what  it  actually  proved  to  be  in  the  course  adopted. 
It  was  the  case  of  a  ship  damaged  by  running  aground  on  the 
Florida  coast,  which  put  into  Key  West,  where  it  would  have 
cost  more  than  fifty  per  cent,  of  her  value  to  repair  her.  She 
was  not  so  damaged  as  to  prevent  her  from  being  navigated  to 
a  port  where  the  repairs  would  cost  less  than  fifty  per  cent,  of 

1  Am.  Ins.  Co.  v.  Center,  4  Wend.  45. 


288  TOTAL    LOSS    AND    ABANDONMENT.          [CHAP.  XVII. 

her  value  ;  and  she  was  in  fact  navigated  to  Boston,  and  there 
repaired  at  an  expense  of  less  than  that  proportion.  It  was 
held,  that  the  owner  had  no  right  to  abandon.1 

It  has  been  held  in  the  same  State,  that,  where  complete  re- 
pairs could  not  be  made  at  Malaga,  at  which  place  the  vessel 
was,  at  an  expense  of  less  than  fifty  per  cent.,  but  that  partial 
repairs  could  be  made  there,  so  that  the  vessel  could  go  to 
Gibraltar,  a  neighboring  port,  where  complete  repairs  could  be 
made,  at  an  expense,  including  the  repairs  made  at  Malaga, 
amounting  to  less  than  fifty  per  cent.,  it  was  the  duty  of  the 
master  to  make  partial  repairs  at  one  port,  and  go  to  the  other 
and  complete  the  repairs  ;  and  if,  instead  of  doing  so,  he  sold 
the  ship  at  Malaga,  the  assured  would  not  be  thereby  entitled 
to  abandon.2 

1549.  Though  the  value  of  the  ship  at  the  time  and  place 
referred  to  in  the  adjustment  is  affected  by  its  register,  the 
place  where  it  was  built,  or  other  national  characteristics,  no 
regard  is  had  to  this  circumstance  in  adjusting  the  loss  as 
partial  or  total. 

It  was  so  held  by  Lord  Abinger,  C.  B.,  and  his  associates, 
respecting  a  Dutch  ship  insured  in  England,  which  was  straftd- 
ed  on  the  Goodwin  Sands,  and  was  of  less  value  for  sale  in 
England  than  if  she  had  been  an  English  ship.3 

1550.  A  contribution  for  which  the  ship  is  liable  at  an  in- 
termediate port,  to  cargo  and  freight,  or  either,  on  account  of 
a  jettison,  should  be  included  in  the  estimate  of  damage  over 
fifty  per  cent.  ;  but  if  the  contribution  does  not  become  due  until 
arrival  at  the  ultimate  port  of  the  pending  voyage  or  adven- 
ture insured  upon,  this  contribution  should  be  excluded. 

The  rule  of  abandonment  for  damage  over  half  of  the  value 
does  not,  as  has  already  appeared,  apply  to  the  port  of  ultimate 
destination  of  the  subject  of  the  policy.  Though  the  contri- 
bution for  a  jettison  constitutes  a  lien  subject  to  the  perils  of 
the  sea,  upon  all  the  contributory  interests,  until  arrival  at  the 

1  Hall  et  al.  v.  Franklin  Ins.  Co.,  9  Pick.  R.  466. 

2  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  R.  456. 

3  Young  v.  Turing,  2  Man.  &  Gr.  593;  S.  C.,  2  Scott,  N.  R.  752. 
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port  of  discharge  of  some  part  or  the  whole  of  the  cargo,  so  as 
wholly  or  partially  to  terminate  the  voyage  or  adventure,  yet 
as  it  does  not  become  absolute,  at  least  until  such  arrival,  the 
lien  is  no  stronger  ground  of  claim  for  a  right  to  abandon  the 
goods  at  that  port,  than  a  loss  of  half  or  three  quarters  of  the 
goods  themselves  would  be.  The  voyage  is  not  in  such  case 
broken  up;  it  is  only  partially  broken  up,  that  is  to  say,  it  is 
broken  up  in  the  proportion  of  the  amount  of  the  contribution, 
or  of  the  goods  lost,  to  that  of  the  whole  quantity  insured  in 
the  policy,  and  is  to  be  settled  as  a  partial  loss.  So  far  as  the 
contribution  is  concerned,  it  does  not  appear  how  great  a  loss, 
or  whether  any,  will  accrue  therefrom,  until  the  goods  have 
arrived  at  the  port  at  which  the  rule  in  question  does  not 
apply. 

Where  a  shipment  and  its  proceeds  successively  are  insured 
to  successive  ports  of  discharge  and  loading  as  one  continued 
adventure,  and  a  contribution  for  jettison  accrues  and  becomes 
absolutely  due  at  some  of  the  intermediate  ports,  then  the 
amount  of  the  contribution  ought  certainly  to  be  included  in 
the  fifty  per  cent.,  for  it  makes  no  difference  to  the  party  in- 
sured whether  he  has  lost  one  half  of  his  goods,  or  one  half  of 
their  value  in  a  contribution.  His  voyage  or  adventure  is  as 
effectually  broken  up  in  the  latter  case  as  in  the  former ;  and 
there  is,  therefore,  as  good  ground  for  abandonment. 

1551.  Where  expenses  are  incurred  for  salvage  of  a  wrecked 
ship  and  cargo,  the  proportion  belonging  to  the  ship  is  to  be 
included  with  the  repairs  in  making  the  estimate  of  fifty  per 
cent.1 

The  principle  is,  that  the  expense  of  getting  off  a  stranded 
ship,  and  removing  a  damaged  ship  to  a  port  more  convenient 
for  making  repairs,  are  equivalent,  in  respect  to  abandonment, 
to  expense  for  repairs.  Under  the  stipulation  against  abandon- 
ment for  "damage  merely,"  unless  amounting  in  "an  adjust- 
ment as  of  a  partial  loss  "  to  more  than  half  of  the  amount 
insured,  the  expense  of  raising  a  submerged  ship  was  put  upon 

1  Sewall  v.  U.  S.  Ins.  Co.,  11  Pick.  R.  90  ;  Bradie  v.  Maryl.  Ins.  Co., 
12  Pet.  S.  C.  R.  378. 

VOL.  ii.  25 
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the  same  footing  as  repairs  of  damage  ;  that  is,  the  submersion 
or  stranding  was  considered  to  be  part  of  the  "  damage,"  as  it 
unquestionably  was  ; :  but  this  construction  is  limited  by  the 
court  to  the  case  of  such  expense  being  incurred  for  the  ship 
only,  after  the  cargo  had  been  discharged ;  but  where  it  had 
been  incurred  for  ship  and  cargo  both,  to  be  apportioned  upon 
each  pro  rata,  it  was  decided  by  the  same  court  that  it  must 
be  excluded  from  the  estimate  of  the  fifty  per  cent.2  The  dis- 
tinction made  in  the  two  cases  is,  that  in  the  first,  this  ex- 
pense, though  in  the  nature  of  general  average,  yet  being 
incurred  for  one  interest  only,  was  to  be  put  upon  the  footing 
of  "partial  loss  "  in  respect  to  the  right  of  abandonment ;  but 
not  so  in  the  latter.  The  distinction  is  rather  nominal  than 
real,  and  seems  not  to  have  been  absolutely  necessary.  The 
term  "  partial,"  in  the  clause  referred  to,  is  used  in  contrast  to 
"total."  "Particular  average,"  on  the  contrary,  is  contrasted 
to  "  general  average."  The  phrase  "  damage  merely  "  was 
probably  chosen  purposely  to  admit  of  an  abandonment  on  ac- 
count of  damage  over  fifty  per  cent.,  whether  it  was  general 
or  particular  average.  That  is,  if  the  ship  is  damaged  seventy- 
five  per  cent,  by  jettison  of  masts,  sails,  rigging,  and  scuttling 
the  hull,  though  twenty  per  cent,  of  this  amount  were  reim- 
bursed by  contribution  from  the  cargo,  still  the  assured  would 
have  a  right  to  abandon  according  to  the  general  law  on  this 
subject,  and  such  right  does  not  appear  to  be  inconsistent  with 
the  stipulation  in  question.3 

1552.  Whether,  in  computing  the  fifty  per  cent,  of  the  value 
of  the  subject  in  reference  to  the  question  of  partial  or  total 
loss,  the  premium  should  be  included? 

In  case  of  the  vessel  insured  on  time  valued  at  a  certain 


1  Sewall  v.    U.    S.   Ins.    Co.,    11  appears  to  have  been  (and  as  an  his- 
Pick.  R.  90.  torical  fact  was)  intended  to  restrict 

2  Orrok  v.  Commonwealth  Ins.  Co.,  this  right  of  abandonment  to    a   loss 
21  Pick.  R.  456  ;  Hall  v.  Ocean  Ins.  amounting  to  fifty    per   cent,  of  the 
Co.,  id.  472.  value  of  the  ship  in  the  policy,  as  dis- 

3  The  object  of  the  stipulation  in-  tinguished  from  its  value  at  the  time 
troduced  into  Boston  policies  in  1825  and  place  of  repairs. 
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amount,  including  premium,  it  was  held  in  Massachusetts,  by 
Shaw,  C.  J.  and  his  associates,  that,  in  order  to  give  a  right  to 
abandon,  the  expense  of  the  repairs  must  exceed  half  of  the 
valuation,  under  the  provision  in  the  policy,  that,  to  authorize 
abandonment,  the  amount  of  the  loss  adjusted  as  a  partial  one 
must  exceed  half  of  the  amount  insured.1  This  is  deciding 
that  if  a  vessel  worth  $  1,000,  without  including  the  pre- 
mium, is  insured  at  a  premium  of  five  per  cent.,  and  valued, 
including  that  premium,  at  $  1,052I10°S,  the  repairs,  to  constitute 
a  constructive  total  loss,  must  amount  to  half  of  the  latter  sum. 
This  is  to  say,  the  premium  is  always  to  be  included  in  the 
computation,  for  the  phrase  "amount  insured"  means,  of 
course,  THAT  INSURED  UPON  THE  SUBJECT.  The  premium  is 
a  part  of  the  insurable  interest  in  any  policy,  and  is  covered  in 
an  open  policy  if  a  sufficient  sum  is  insured.  It  does  not  ap- 
pear that  expressly  including  the  premium  in  the  valuation 
will  make  any  difference,  except  that  it  will  make  the  insur- 
able value  less  than  if  it  is  excluded  under  a  valuation  at  the 
same  amount.  Our  present  question  is  still  the  same  in  either 
case,  namely,  Is  the  loss  over  half  of  the  value  of  the  subject, 
in  whatever  way  and  at  whatever  rate  that  value  is  estimated  ? 
It  accordingly  follows,  that, 

If  the  premium  is  included  in  determining  the  value  of  the 
subject,  it  should  be  included  in  estimating  the  amount  of  the 
repairs,  to  ascertain  whether  it  exceeds  half  of  that  of  the 
thing  repaired,  since  the  amount  of  one  half  of  a  thing  should 
be  determined  by  the  same  rule  as  that  of  the  two  halves. 

It  consequently  can  make  no  difference  in  the  result, 
whether  the  premium  is  included  or  excluded  in  making  the 
adjustment. 

1553.  In  applying  the  rule  of  total  loss  by  repairs  amount- 
ing to  more  tlian  half  of  the  value,  the  wages  and  provisions 
of  the  crew,  during  the  estimated  time  of  detention  at  a  foreign 
port  for  repairs,  are  not  to  be  included  as  part  of  the  loss,  in 
addition  to  the  expense  of  repairs.  So  far  as  they  were  em- 

1  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  R.  156. 
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ployed  in  the  repairs,  their  wages  will  constitute  a  part  of  the 
expense.1 

1554.  Where  the  ship  is  bottomried  for  the  expense  of  re- 
pairs, including  interest,  under  fifty  per  cent,  of  its  value,  the 
assured  cannot  abandon,  if,  before  it  is  sold  under  the  bond,  he 
has  an  opportunity  to  discharge  the  lien. 

A  ship,  on  a  voyage  from  Havana  to  Rotterdam,  put  into 
Halifax,  where  she  was  repaired,  and  the  expense  was  paid  by 
a  sale  of  goods,  and  she  was  bottomried  at  Rotterdam,  to  an 
amount  exceeding  half  of  her  value,  to  secure  payment  for 
the  goods  thus  sold,  having  been  previously  abandoned  in 
New  York.  She  was  subsequently  sold  in  New  York  under 
proceedings  upon  the  bottomry  bond.  The  abandonment  was 
held  not  to  be  valid,  on  the  ground,  that,  at  the  time  of  its 
being  made,  the  ship  had  been  "  beneficially  restored  "  to  the 
assured,  and  was  prosecuting  her  voyage,  free  of  any  lien.2  If 
the  above  proposition  is  correct,  the  decision  would  have  been 
the  same  had  she  been  bottomried  for  money  at  Halifax  for 
the  expense  of  the  repairs,  since  it  was  the  fault  of  the  assured 
to  permit  her  to  be  sold.  But  if  the  bottomry  is  authorized  by 
the  circumstances  merely  for  the  purpose  of  raising  funds  to 
pay  for  repairs  rendered  necessary  by  the  perils  insured  against, 
and  the  ship  is  subsequently  sold  unavoidably  under  the  bond, 
without  notice  having  reached  the  assured  so  that  he  might 
discharge  the  bond,  this  is  a  lotal  loss  independently  of  the 
rule  of  abandonment  for  damage  over  half  of  the  value. 

1555.  Whether  the  rule  as  to  abandonment  in  case  merely 
of  damage  over  fifty  per  cent.,  without  any  other  reason,  ap- 
plies under  a  policy  upon  the  vessel,  after  its  arrival  at  the 
ultimate  home  port  of  destination  ? 

It  is  held  in  New  York,  that  the  rule  does  not  apply  in  such 


a  case.3 


Mr.  Marshall4  lays  down  the  doctrine,  that,  to  constitute  a 

1  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  3  Pezant    v.    Nat.    Ins.    Co.,    15 
R.  472.  Wend.  453. 

2  Depau  v.  Ocean  Ins.  Co.,  5  Cow-  4  Marsh.  Ins.,  2d  ed.,  pp.  583  -  585. 
en,  63. 
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total  loss  and  give  a  right  to  abandon  the  ship,  there  must  be 
a  loss  of  the  voyage,  and  accordingly,  that,  if  the  ship  arrives 
at  its  final  port  of  destination,  in  specie  and  as  a  ship,  no 
abandonment  can  be  made.1  Though  he  does  not  make  any 
statement  relative  to  total  loss  by  damage  merely,  exceeding 
half  of  the  value,  that  rule  not  being  adopted  in  England,  he 
makes  a  distinction  between  a  case  of  damage  whereby  the 
vessel  is  prevented  from  prosecuting  the  voyage  on  account  of 
becoming  innavigable  and  unrepairable,  and  the  case  of  the  ac- 
complishment of  the  voyage  to  the  home  port,  and  the  vessel's 
surviving  as  such  and  being  repairable.  Such  a  distinction  is 
directly  recognized  in  jurisprudence,  in  all  the  cases  where  a 
loss  of  the  voyage  is  held  to  be  a  constructive  total  loss  of  the 
subject.  Accordingly,  notwithstanding  a  Pennsylvania  de- 
cision to  the  contrary,2  the  better  doctrine  seems  to  be,  that 

Damage  exceeding  fifty  per  cent,  merely,  independently  of 
other  considerations,  does  not  constitute  a  constructive  total  loss, 
authorizing  the  making  of  an  abandonment  of  the  vessel  after 
arrival  at  its  home  port  of  destination. 

1556.  Whether  the  offer  and  readiness  of  the  underwriter 
to  repair  and  restore  a  stranded  or  damaged  ship  at  his  own 
expense,  and  the  result  of  his  experiment  therefor,  may  be  used 
as  evidence  of  the  character  of  the  loss  as  partial  or  total  ? 

This  inquiry  is  equally  applicable  whether  damage  exceed- 
ing fifty  per  cent,  is  considered  of  itself  to  constitute  a  total 
loss,  as  in  the  United  States;  or,  as  in  England,  this  specific 
proportion  is  not  adopted,  the  doctrine  in  England  being  that 
the  extent  of  the  damage  is  to  be  taken  into  consideration  to- 
gether with  all  the  other  circumstances,  in  determining  the 
loss  to  be  total  or  not  so,  without  fixing  on  any  precise  propor- 
tion of  damage. 

Lord  Mansfield  mentioned,  among  the  reasons  for  consider- 

1  He  cites  to  this  proposition,  Ca-  notes  and  the  index  in  Marshall  state 

zalet  v.  St.  Barbe,  1  T.  R.  187;  Fur-  the  doctrine  in  broader  terms  than  are 

neau  v.  Bradley,  Park,  166  ;  Fitzger-*  borne  out  by  the  text, 

aid  v.  Pole,  5  Bro.  Parl.  Gas.  131  ;  2  Peters   v.    Phcsn.    Ins.     Co.,    3 

S.  C.,  Willes,    Gil.     The  marginal  Serg.  &  R.  25. 

25* 
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ing  a  loss  to  be  partial,  that  "  the  insurer  undertook  to  pay  all 
charges  and  expenses  the  assured  should  be  put  to  by  the  cap- 
ture." i 

In  an  early  case  in  Massachusetts,  Mr.  Chief  Justice  Par- 
sons, in  giving  the  opinion  of  the  court  on  the  question  of  par- 
tial or  total  loss,  in  case  of  stranding,  said  :  "  If  the  under- 
writer will  engage  to  pay  all  the  expenses  [of  an  attempt  to 
recover  and  repair  the  ship],  whatever  may  be  the  event,  the 
own^r  cannot  abandon,  until  he  has  used  reasonable  endeavors 
to  recover  his  ship,  and  has  eventually  failed."  2 

But  in  the  same  case  the  same  distinguished  judge  remarks, 
that  if,  in  the  sequel,  the  loss  appears  to  be  total,  an  abandon- 
ment seasonably  made,  whether  previously  or  subsequently  to 
such  offer,  is  valid  :  so  that  the  proposition  is  merely  that  the 
underwriters  shall  have  an  opportunity  to  make  an  experiment 
at  their  own  expense  to  get  the  vessel  afloat,  and  the  question 
of  the  right  or  validity  of  an  abandonment  shall  be  in  suspense 
in  the  mean  time. 

It  does  not  appear,  however,  of  what  avail  such  an  experi- 
ment could  be  in  respect  of  abandonment,  if  the  right  to  make 
it,  and  its  validity  when  made,  is  not  to  be  affected  by  the 
result.  The  necessary  construction,  therefore,  seems  to  be, 
that,  when  the  vessel  is  in  the  vicinity  of  the  parties,  the 
underwriters  may,  if  they  so  elect,  make  an  experiment  at 
their  own  expense  by  way  of  settling  the  fact  whether  the  loss 
is  partial  or  total. 

Mr.  C.  J.  Savage  intimates  that,  though  an  offer  by  the  un- 
derwriters to  repair  will  not  defeat  a  vested  right  to  abandon, 
yet  an  offer  to  bear  all  the  expense  is  a  proper  ingredient  in 
considering  whether  the  owner  has  a  right  to  abandon.3 

This  is  putting  the  offer  and  the  experiment  upon  the  same 
ground  as  they  were  put  by  Mr.  C.  J.  Parsons,  namely,  as  part 
of  the  evidence  to  prove  the  actual  state  of  the  facts. 

Mr.  Justice  Story  also  assents  to  the  same  doctrine.4 

1  2  Burr.  1209.  3  Dickeys.  Am.  Ins.  Co.,  3  Wend. 

2  Wood  v.  Lincoln  and  Kennebec     658. 

Ins.  Co.,  6  Mass.  Rep.  476,  at  p.  4  Peele  v.  Merchants'  Ins.  Co.,  3 
484.  Mason's  R.  27. 
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These  authorities  give  a  strong  support  to  the  doctrine,  that 
evidence  of  an  offer  to  float  or  repair  the  vessel,  and  of  the  re- 
sult of  an  experiment  for  the  purpose,  may  be  given  upon  the 
question  of  partial  or  total  loss,  so  far  as  it  depends  upon  the 
amount  of  expense  merely. 

The  offer  or  experiment  will,  however,  at  the  most,  merely 
go  to  the  amount  of  expense,  and  the  time  requisite  for  it.  If 
the  experiment  proves  that  the  expense,  in  making  the  experi- 
ment in  the  usual  way,  would  be  over  fifty  per  cent,  of  the 
value  of  the  vessel,  or  that  the  vessel  could  not  be  repaired 
and  refitted  in  reasonable  time,  it  will,  according  to  the  doc- 
trine in  question,  establish  the  claim  for  a  total  loss. 

It  would  be  practicable  to  an  insurer  of  a  part  of  a  subject, 
to  make  such  an  offer  and  such  an  experiment. 

Though  the  expense  is  below  half  of  the  value  of  the  ves- 
sel, and  repairs  can  be  made  in  reasonable  time,  still  other  cir- 
cumstances may  affect  the  character  of  the  loss  as  partial  or 
total  ;  as,  for  instance,  where  the  vessel  is  not  on  a  voyage,  the 
distance  from  its  home  port,  and  the  season  of  the  year,  where 
these  circumstances  are  material  in  reference  to  its  advanta- 
geous employment. 

1557.  Some  opinions  refer  to  another  question,  namely, 
Whether  an  offer  and  readiness  on  the  part  of  the  under- 
writers to  repair  a  damaged  ship,  and  their  actually  repairing 
and  restoring  it  in  time  for  prosecuting  the  voyage,  or  in  rea- 
sonable time,  if  no  voyage  is  pending,  at  their  own  expense, 
whatever  the  expense  may  be,  whether  over  or  under  fifty  per 
cent.,  will  annul  an  abandonment,  and  cancel  and  satisfy  and 
discharge  the  claim  for  the  loss  ? 

Mr.  Justice  Washington  was  of  opinion  that,  "  if  the  vessel 
was  injured  more  than  one  half  its  value,  the  assured  had  a 
right  to  claim  for  a  total  loss,  unless  the  underwriter  offered  to 
pay  the  amount  of  repairs  at  all  events.  But  he  must  engage 
to  pay  what  may  be  necessary  to  fit  the  vessel  to  prosecute 
the  voyage,  although  it  may  exceed  what  he  would  otherwise 
be  liable  for."  l 

1  Hart  v.  Del.  Ins.  Co.,  2  Wash.  C.  C.  R.  346. 
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This  doctrine  was  adopted  by  Mr.  Chancellor  Wai  worth,  in 
the  Court  of  Errors  of  New  York,  twenty  years  afterwards, 
with  the  more  specific  qualification,  that  the  repairs  must  be 
made  seasonably  for  the  prosecution  of  the  voyage.1 

The  same  doctrine  is  also  adopted  in  Pennsylvania.2 

It  does  not  appear  whether  it  is  contemplated,  according  to 
this  doctrine,  that  underwriters  on  a  part  of  a  subject  may 
make  the  experiment,  or,  if  they  do  so,  and  succeed,  whether 
they  can  compel  reimbursement  from  the  underwriters  on  the 
remainder,  or  from  the  assured  for  the  uninsured  proportion 
of  the  subject.3 

The  doctrine  that  any  offer  by  the  underwriters  to  make 
repairs,  or  any  acts  of  theirs  in  making  repairs,  can  defeat  an 
abandonment  or  annul  a  right  to  make  one,  is  strenuously  op- 
posed by  Mr.  Justice  Story.  He  says:  "I  know  of  no  judg- 
ment where  it  has  been  held  that,  in  a  case  of  capture,  or 
embargo,  or  blockade,  the  right  to  abandon  can  be  intercepted 
by  an  offer  to  indemnify  and  pay  all  the  expenses  ;  if  it  could 
be,  then  an  abandonment  in  all  such  cases  would  be  per- 
fectly nugatory,  for  the  policy  always  imports,  on  the  part  of 
the  underwriter,  an  agreement  to  this  effect.  And  yet,  if  the 
principle  be  correct,  I  do  not  perceive  why  it  is  not  as  appli- 
cable to  a  case  of  capture  as  of  sea-damage  ;  to  a  case  of  block- 
ade, as  of  shipwreck.  It  appears  to  me  to  be  introducing  a 
new  element  of  discord  into  the  law  of  insurance,  to  allow  the 
right  of  abandonment  to  be  a  shifting  right,  dependent  on  the 
will  of  both  of  the  parties,  and  to  be  defeated  by  the  act  of  one, 
after  it  has  rightfully  attached  by  the  act  of  the  other.  And  I 
am  yet  to  learn  how  it  is  that  an  offer,  made  at  the  time  of  the 
abandonment,  to  pay  all  expenses,  can  have  more  efficacy 
than  the  same  offer  incorporated  as  it  is  in  the  original  terms 
of  the  policy.  The  assured  may  in  all  cases  elect  to  repair 
the  damage  at  the  expense  of  the  underwriter."  4 

1  Dickey  v.  Am.  Ins.  Co.,  3  Wend.  3  See   infra,   Commonwealth    Ins. 
658.  Co.  v.  Chase,  20  Pick.  R.  142. 

2  Ritchie  v.  U.  S.  Ins.  Co.,  5  Serg.  4  peele  r.  Merchants'  Ins.  Co.,  3 
&  R.  501.  Mason's  R.  27. 
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Mr.  Justice  Smith,  of  Connecticut,  commenting  upon  this 
doctrine,  says:  "It  contradicts  the  whole  current  of  authori- 
ties to  permit  any  subsequent  transactions  to  remove  the  legal 
effect  of  abandonment  rightly  made  at  the  time,  except  the 
agreement  of  the  parties.  Nor  can  I  admit  that  the  refusal  of 
the  insurer  to  advance  money,  or  undertake  to  defray  the  ex- 
pense, will  in  any  case  turn  a  partial  loss  into  a  total  loss."  l 

The  reasons  of  Mr.  Justice  Story  are  very  cogent,  and  in 
conformity  to  the  predominating  jurisprudence,  both  direct  and 
analogous,  which  seems  to  favor  the  doctrine,  that 

Any  offer  and  readiness  of  the  underwriter  to  be  at  all  the 
expense  of  recovering  or  repairing  the  ship,  will  not  divest  the 
assured  of  his  right  to  recover  for  a  total  loss.2 

1558.  The  neglect  or  refusal  of  the  underwriters,  on  notice, 
to  discharge  a  bottomry  bond  or  other  lien,  will  not  render 
them  liable  for  a  total,  instead  of  a  partial  loss. 

In  a  case  decided  by  Ashhurst,  Duller,  and  Grose,  Justices,3 
evidence  of  such  refusal  by  the  underwriters  was  admitted, 
and  the  decision  seems  to  have  turned  upon  it.  But  in  that 
case  the  underwriters  had  dissuaded  the  assured  from  aban- 
doning, and  there  may  have  been  some  ground  from  which 
a  jury  might  have  been  authorized  to  infer  that  some  obliga- 
tion on  the  part  of  the  underwriters  had  arisen  from  what  had 
passed  between  the  parties.  Otherwise,  the  case  would  be  a 
departure  from  the  common  principles  of  jurisprudence,  where- 
by a  party,  who  neglects  or  refuses  to  meet  his  legal  liabilities 
on  demand,  thereby  renders  himself  answerable  only  for  the 
direct  damage,  not  for  contingent,  remote,  and  incidental  dam- 
age, especially  for  that  which  might  have  been  prevented  by 
the  other  party,  as  in  this  case  ;  for  if  extraordinary  loss  ensues 

1  King  v.  Middlet.  Ins.  Co.,  1  Conn.  ment.     C.  17,  s.  6,  a.  2.     Valin  is  of 
Rep.  184.  a  different  opinion. 

2  Emerigon   is   of  opinion,  in   the  3  Da  Costa  v.  Newnham,  2  T.  R. 
analogous  case  of  a  derelict  innaviga-  407.     See   remarks   of  Story,  J.  on 

e  ship  being  repaired  by  the  under-  this  case,  in  Bradlie  v.  Maryl.  Ins. 
writers,  that  its  restoration  to  the  as-  Co.,  12  Pet.  S.  C.  R.  378,  at  p.  406. 
sured  does  not  defeat  the  abandon- 
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by  reason  of  the  lien  not  being  discharged,  as,  for  instance,  by 
the  sale  of  the  ship  at  a  reduced  price  to  satisfy  the  lien  and 
the  expenses  incident  to  the  enforcement  of  it,  this  could  have 
been  prevented  by  the  assured  by  discharging  the  lien,  for  the 
case  supposed  him  to  have  had  notice  of  it.  The  case  might 
occur,  in  which,  in  order  to  prevent  the  sale  of  the  ship,  the 
lien  must  be  discharged  before  the  loss  becomes  payable  by 
the  terms  of  the  policy,  by  which  it  is  ordinarily  stipulated 
that  a  loss  is  to  be  paid  sixty  days  after  notice  and  proof.  The 
insurers  could  not,  therefore,  be  liable  to  discharge  the  lien. 

In  a  case  that  came  before  the  Supreme  Court  of  the  United 
States,  a  ship,  having  been  bottomried  by  the  master,  for  the  ex- 
pense of  repairs  and  of  salvage,  for  which  the  underwriters  were 
answerable,  and  also  for  some  further  funds  needed  by  the  mas- 
ter, but  for  which  the  underwriters  were  not  liable,  returned  to 
Baltimore,  her  home  port,  where  she  was  insured,  and  was  there 
libelled  and  sold  to  satisfy  the  bottomry  bond,  no  claim  being 
interposed  either  by  the  assured  or  underwriters.  On  the  day 
of  the  sale,  the  underwriters  offered  to  pay  a  partial  loss,  which 
was  declined  by  the  assured,  who  insisted  on  a  total  loss.  It 
was  held  by  the  Supreme  Court  of  the  United  States,  that  the 
underwriters  were  not  liable  for  a  total  loss,  by  reason  of  their 
not  volunteering  to  take  up  the  bottomry  bond,  and  thus  pre- 
vent the  sale  of  the  vessel  under  the  admiralty  process.  Mr. 
Justice  Story,  giving  the  opinion  of  the  court,  said  :  "  The  un- 
derwriters were  not  liable  for  the  whole  amount  of  the  bottom- 
ry bond,  but  for  a  part  only,  and  the  owners  were  bound  to  dis- 
charge the  residue.  How,  then,  can  they  call  upon  the  under- 
writers to  pay  them  for  a  total  loss,  on  account  of  the  sale, 
which  was  as  much  attributable  to  their  own  neglect  as  to  that 
of  the  underwriters?  In  case  of  a  partial  loss,  where  money 
is  taken  up  on  bottomry,  the  underwriters  have  no-thing  to  do 
with  the  bottomry  bond,  but  are  simply  bound  to  pay  the  par- 
tial loss,  including  their  share  of  the  extra  expenses  of  obtain- 
ing the  money  in  that  mode  as  a  part  of  the  loss.  If  it  were 
otherwise,  any  partial  loss,  however  small,  might,  if  money  were 
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taken  up  on  bottomry  to  meet  it,  be  converted  into  a  total 
loss.i 

1559.  Whether,  if  the  underwriters  take  possession  of  a  dam- 
aged ship  and  repair  it,  without  the  consent  and  against  the 
ivishes  of  the  assured,  the  claims  and  the  liabilities  of  the  par- 
tics  as  to  total  loss,  so  far  as  the  same  depend  on  the  amount 
of  damage  merely,  shall  be  decided  by  the  result  in  making 
the  impairs  ? 

And  rvhether,  in  case  of  the  repairs  not  exceeding  fifty  per 
cent,  of  the  value  of  the  ship,  the  underwriters  can,  on  the  ship 
being  returned  to  the  assured,  demand  of  him  the  reimburse- 
ment of  the  excess  of  the  expense  of  the  repairs  over  what 
they  would  have  been  liable  for  in  an  adjustment  of  a  partial 
loss  ? 

It  has  already  appeared  to  be  a  well-supported  doctrine,  that 
an  offer  by  underwriters  to  float  a  stranded  vessel  or  make  re- 
pairs, and  the  result  of  an  undertaking  for  the  purpose,  may 
have  weight  in  reference  to  the  practicability  and  expense  of 
getting  off  the  vessel,  and  the  expense  of  repairing  it. 

Our  present  inquiry  is,  whether  underwriters  have  a  right, 
in  case  of  an  abandonment,  without  the  consent  or  against  the 
remonstrance  of  the  assured,  and  without  accepting  the  aban- 
donment, to  take  possession  of  the  ship  and  repair  it,  and 
when  repaired  to  return  it  to  the  assured,  provided  they  make 
suitable  repairs  promptly  and  within  reasonable  time.2 

There  does  not  appear  to  be  any  case,  except  in  the  juris- 
prudence of  Massachusetts,  which  authorizes  the  underwriters 
to  take  possession  of  a  ship  insured  by  them,  unless  it  is  in 
pursuance  of  a  stipulation  in  the  policy,  an  acceptance  of  an 
abandonment,  or  with  the  consent  of  the  owner. 

The  doctrine  adopted  in  that  State  is,  that  the  underwriters 
have  a  right,  in  case  of  an  abandonment  of  a  damaged  ship, 
to  take  possession  of  it  without  the  consent  of  the  owner, 

1  Bradlie   v.    Maryl.   Ins.   Co.,    12  Da  Costa  v.  Newnham,  2  T.  R.  407, 

Pet.  378,  at  pp.  405,  406.     The  case  commented  upon  at  length, 

of  Thornley  u.  Hebson,  2  B.  &  Aid.  2  See  Reynolds  v.  Ocean  Ins.  Co., 

513,  is  cited  by  the  court,  and  that  of  22  Pick.  R.  191,  as  to  reasonable  time. 
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and  repair  it,  for  the  purpose  of  proving  that  it  is  not  a  total 
loss.1 

It  has  farther  been  held  in  the  same  State,  that  the  under- 
writers have  a  right,  in  such  case,  to  recover  against  the  as- 
sured all  the  expense  properly  and  necessarily  incurred  by 
them  in  recovering  and  repairing  the  vessel,  for  which  they 
would  not  have  been  liable  in  an  action  by  the  assured  for  the 
loss.  It  was  so  held  under  a  Boston  policy  for  one  year, 
against  total  loss  only,  containing  the  clause  that  "  the  acts  of 
the  assured  or  underwriters  in  recovering  and  saving  the  prop- 
erty should  not  be  an  acceptance  or  waiver  of  abandonment." 
During  the  year  the  vessel  was  stranded  in  Lynnhaven  Bay, 
on  the  Virginia  coast,  and  an  abandonment  was  thereupon 
made  to  the  underwriters,  who  refused  to  accept  it ;  and, 
without  the  consent  of  the  assured,  employed  a  person  to 
get  her  off.  She  was  floated  and  repaired  at  an  expense  less 
than  fifty  per  cent,  of  her  value.  The  underwriters  thereupon 
brought  an  action  against  the  assured  for  the  expense,  on  the 
ground  that  it  was  necessarily  incurred  for  the  purpose  of  de- 
termining whether  the  loss  amounted  to  fifty  per  cent,  of  the 
value,  and  that  it  was  money  expended  for  the  benefit  of  the 
assured.  The  judgment  was  in  favor  of  the  underwriters  on 
the  latter  ground.2 

Mr.  Justice  Putnam,  giving  the  opinion  of  the  court,  referred 
to  two  precedents  in  support  of  the  decision.  One  of  them 
was  the  case  of  subtenants  who  repaired  the  leased  premises 
to  avoid  being  ousted  by  the  entry  of  the  landlord,  in  which 
it  was  adjudged  by  Abbott,  C.  J.,  and  Bailey,  Holroyd,  and 
Best,  Justices,  that  the  subtenants  were  entitled  to  recover 
against  the  superior  tenant  the  amount  reasonably  expended 
in  the  repairs,  on  the  ground  that  the  latter  was  bound  in  re- 
spect to  the  subtenants  to  have  made  the  repairs.3 

In  the  other  precedent,  a  carriage  left  upon  leased  premises 

1  Wood  v.    Lincoln  and  Kennebec  2  Commonwealth  Ins.  Co.  v.  Chase, 

Insurance  Company,  6  Mass.  R.  479  ;  20  Pick.  R.  142. 

Peele  v.  Suffolk  Insurance  Company,  3  Colley  v.  Streeton,  2  13.  &  Cr. 

7  Pick.  R.  254.  273 ;  S.  C.,  3  Dowl.  &  R.  522. 
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to  be  repaired  was  detained  by  the  landlord  for  rent,  which 
the  proprietor  paid,  not  being  able  otherwise  to  regain  his  car- 
riage •  and  it  was  adjudged  by  Lord  Kenyon,  C.  J.,  and  Grose, 
Lawrence,  and  Le  Blanc,  Justices,  that  he  was  entitled  to  re- 
cover the  amount  so  paid,  against  the  lessees,  on  the  ground 
that  the  latter  were  bound  to  have  protected  the  carriage 
against  such  a  lien.1 

The  deficiency  of  these  authorities  arises  from  the  circum- 
stance that  the  assured,  in  the  case  before  the  court,  was  un- 
der no  obligation,  in  respect  to  the  underwriters  or  any  body 
else,  to  float  and  repair  his  vessel,  whereas,  in  the  cases  cited, 
the  defendants  were  under  an  obligation  to  the  plaintiffs  to 
do  what  the  plaintiffs  were  under  the  necessity  of  doing  to 
save  their  property. 

Notwithstanding  the  decisions,  therefore,  I  cannot  but  deem 
it  to  be  the  better  doctrine,  that 

The  underwriters  are  not  authorized  to  take  possession  of 
the  insured  ship,  except  on  acceptance  or  as  an  acceptance 
of  an  abandonment,  unless  they  leave  authority  therefor  from 
the  owner,  or  his  consent  thereto. 

And  the  assured  is  not  liable  to  reimburse  to  the  underwrit- 
ers any  expense  they  may  incur  without  his  consent  in  repair- 
ing his  vessel. 

1560.  Where  marine  interest  has  been  paid  on  account  of  a 
loss  for  which  underwriters  are  liable,  they  are  liable  for  the 
reimbursement  of  such  interest  as  part  of  the  loss,2  and  the 
same  is  accordingly  included  in  estimating  the  amount  of  the 
loss  in  reference  to  the  question  of  its  being  partial  or  total. 

1561.  The  master  may  hypothecate  the  ship  or  cargo,  for 
the  purpose  of  raising  funds  which  are  absolutely  necessary 
in    order  to  enable  him  to  prosecute  the  voyage,  and  which 
cannot  be  otherwise  procured. 

Chief  Justice  Hobart  said  he  "  was  of  opinion  clearly,  that 

1  Exall  v.  Partridge,  8  T.  R.  308.  mote  bearing   upon    the  question  in 

The  case  of  Newman   v.  Walters,  3  discussion. 

B.  &  P.  612,    is  also   cited,    which  2  See  supra,  No.  1290, 1326,  1357, 

seems,  however,   to   have  but  a   re-  1360,  1427. 
VOL.   n.                         26 
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if  a  ship  be  at  sea,  and  take  leak,  or  otherwise  want  victuals, 
whereby  either  herself  be  in  danger  or  the  voyage  defeated, 
in  such  case  the  master  may  impawn."  l  And  this  doctrine  is 
everywhere  acknowledged,2  and  is  a  matter  of  familiar  prac- 
tice. 

1562.  If  resort  is  to  be  had  to  hypothecation,  the  master 
should,  in  preference,  hypothecate  that  subject  on  account  of 
which  the  funds  are  needed.3     He  may,  however,  as  appears 
in   its   place,  in  certain  emergencies  where  it  is  necessary  in 
order  to  procure  the  means  of  making  repairs,  sell  or  hypothe- 
cate goods  for  the  purpose.     If  bottomry  would  be  attended 
by  enormous  sacrifice,  he  may  resort  to  the  sale  or  hypothe- 
cation of  the  cargo  for  the  means  of  making  repairs,  if  the  in- 
terest of  the  owner  of  the  cargo  is  thereby  promoted.      This 
is  a  modification  of  the  rule  that  the  subject  for  which  the 
funds  are  immediately  needed  must  be  resorted  to. 

1563.  If  the  master  is  under  necessity  to  use  his  own  funds 
or  the  property  of  a  shipper  to  repair  the  ship  in  a  foreign 
port,  he  or  the  shipper  has  a  lien  for  the  same  on  the  ship.4 

1564.  As  the  master  derives  his  authority  to  procure  funds 
on  the  credit  of  the  owner  of  ship  or  cargo,  or  by  pledging 
either,  solely  from  the   necessity  of  the   case,  the  party  who 
makes  advances  to  the  master  is  bound  to  inform  himself  of 
the  necessity  for  so  doing,  and  will  have  no  lien  on  the  subject 
pledged,  or  valid  claim  upon  the  ship-owner  or  shipper,  unless 
the  necessity  justifies  the  master  in  resorting  to  extraordinary 
proceedings.5 

1565.  It  is  the  duty  of  the  master,  before  hypothecating  the 
ship  or  breaking  up  the  voyage  and  selling  the  ship  or  other 
subject,  for  want  of  the  means  to  proceed,  to  communicate  with 

1  Bridgeman's  Case,  Hob.  11.  4  Am.  Ins.  Co.  v.  Coster,  3  Paige's 

2  Laws  of  Oler.  a.  22  ;  The  Bona-    Ch.  R.  (N.  Y.)  323. 

parte,  1  English  L.  &  E.  &  Adm.  R.,  5  Boyle  v.  Atty,   1  Gow,  50.     See 

published  by  Little,  Brown,  &  Co.,  also   Cary  v.   White,    1    Bro.  P.  C. 

641.  284;   Milwnrd  v.  Hallett,  2  Caines, 

3  Wilson     v.     Millar,     2     Stark.  77;    James  v.   Bixby,   11  Mass.    R. 
R.  1.  34. 
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his  owners,  if  the  distance  and  other  circumstances  admit  of 
his  so  doing. 

1566.  The  master  cannot  resort  to  the  hypothecation  of  the 
ship  or  the  cargo  to  raise  funds,  if  the  same  can  be  obtained 
on  the  credit  of  the  owner  of  that  subject  on  account  of  which 
the  funds  are  needed.  And  he  is  authorized  thus  to  raise 
funds  only  so  far  as  the  same  are  reasonably  necessary,  for 
the  purposes  requiring  a  resort  to  hypothecation. 

Mr.  Justice  Story  has  learnedly  investigated  this  subject. 
The  ship  Fortitude  was  bottomried  at  Calcutta,  by  the  master, 
for  the  expense  of  repairs.  The  owners  disputed  the  claim,  on 
the  ground  that  the  repairs  were  not  necessary,  and  were  made 
through  the  gross  misconduct  and  want  of  judgment  of  the 
master.  No  imputation  of  fraud  or  participation  in  the  mis- 
conduct of  the  master  was  made  against  the  lender,  who  was 
charged,  however,  with  want  of  due  diligence  in  his  inquiries 
as  to  the  true  state  of  the  ship.  Story,  J.  :  "  It  is  agreed  on 
all  sides,  that  the  master  is  to  be  treated  as  the  general  agent 
of  the  owner  or  employer  of  the  ship,  as  to  procuring  repairs 
and  supplies  for  the  ship  in  a  foreign  port,  in  the  absence  of 
the  owner  or  employer.  And  it  is  equally  agreed,  that  this 
power  is  not  unlimited ;  but  is  restricted  to  such  repairs  and 
supplies  as  are,  in  a  just  sense,  necessary  for  the  ship,  under 
the  actual  circumstances  of  the  voyage.  There  is  a  manifest 
difference  between  that  necessity  which  will  justify  repairs, 
and  that  superadded  necessity,  if  I  may  use  such  an  expres- 
sion, which  will  justify  the  giving  of  a  bottomry  bond.  To 
justify  the  giving  of  a  bottomry  bond,  it  is  not  only  essential 
that  there  should  be  a  necessity  for  the  repairs,  but  that  there 
should  also  be  a  necessity  of  resorting  to  a  bottomry  bond,  in 
order  to  procure  the  proper  funds  to  defray  the  expenditures. 
It  is  only  when  this  is  the  only,  or  the  least  disadvantageous 
mode  of  borrowing,  that  the  master  is  at  liberty  to  resort  to  it. 
The  giving  of  a  bottomry  bond  is  properly  said  to  be  justifi- 
able only  in  a  case  of  great  extremity,  of  urgent  necessity,  or 
of  extreme  pressure." 

"  If  the  repairs  made  were,  in  the  sense  of  the  law,  necessary 


304  TOTAL    LOSS    AND    ABANDONMENT.         [CHAP.  XVII. 

repairs,  for  which  the  owner  would  have  been  personally  liable 
if  no  bottomry  bond  had  been  taken,  then,  if  the  necessary 
funds  in  order  to  make  those  repairs  could  not  otherwise  be 
obtained,  and  the  bottomry  bond  was  bona  fide  entered  into 
by  the  lender,  it  would  be  extremely  difficult  to  show  that  it 
ought  not  to  be  upheld.  In  relation  to  what  are  necessary  re- 
pairs, in  the  sense  of  the  law,  for  which  the  master  may  law- 
fully bind  the  owner  of  the  ship,  a  thorough  examination  of 
the  common  text  writers,  ancient  as  well  as  modern,  will,  as  I 
think,  satisfactorily  show  that  '  necessary  repairs '  mean  such 
as  are  reasonably  fit  and  proper  for  the  ship,  under  the  circum- 
stances, and  not  merely  such  as  are  absolutely  indispensable 
for  the  safety  of  the  ship,  or  the  accomplishment  of  the  voy- 
age." l 

1567.  The  justification  of  the  hypothecation  of  the  ship  or 
cargo  by  the  master  on  account  of  the  necessity  of  the  measure 
for  want  of  funds  or  credit,  or  other  means  to  make  repairs,  is 
not  applicable  to  the  ship-owner  himself,  when  he  is  present 
or  near  enough  to  be  applied  to  by  the  master.     The  usual 
contract  of  affreightment,  and  the  whole  course  of  jurispru- 
dence, suppose  the  ship-owner  to  keep  the  ship  in  repair,  and 
consequently  to  have  sufficient  means  for  that  purpose,  though 
he  is  not  presumed  to  send  sufficient  funds  in  the  ship,  or  to 
have  sufficient  credit  all  over  the  world.     Accordingly, 

It  does  not  appear  that  the  underwriters  will  have  any  con- 
cern with  the  sacrifice  by  marine  interest  on  hypothecation  to 
raise  funds  to  meet  the  expense  of  repairs,  except  so  far  as  they 
are  subjects  of  contribution  in  general  average,  if  the  ship- 
owner is  himself  present  or  near  enough  to  be  consulted. 

1568.  The  lender  on  a  bottomry  by  the  master  is  bound  to 
inform  himself  of  the  necessity  for  the  loan,  or,  in  other  words, 
to  examine  into  the  authority  of  the  master  to  make  the  bot- 
tomry, without  the  consent  of  the  owner,  which  authority  can 
be  decided  only  from  the  necessity  of  a  resort  to  this  resource. 
Accordingly, 

1  The  Ship  Fortitude,  Haven  et  al.  Claimants,  3  Sumn.  R.  228. 
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So  far  as  the  bottomry  is  not  authorized  by  the  necessity  of 
the  case,  it  will  be  inoperative  in  respect  to  underwriters  as 
well  as  the  owner,  and  so  far  is  put  out  of  the  question  in  the 
adjustment  of  a  total  as  well  as  a  partial  loss. 

1569.  The  authority  of  the  master  in  case  of  extremity  to 
sell  a  disabled  ship,  rests  upon  much  the  same  principles  as 
that  to  raise  funds  by  bottomry.     The  doctrine  adopted  by 
Lord  Mansfield,1  and  recognized  in  jurisprudence  ever  since, 
is,  that,  on  occasions  of  disastrous  circumstances  and  extraor- 
dinary impediments  to  the  voyage,  the  master  is  authorized  to 
manage  or  dispose  of  the  ship  and  cargo,  in  the  same  manner 
as  a  prudent  owner  would  do  in  like  circumstances,  being  in- 
fluenced by  predominating  motives  to  prosecute  the  voyage? 

1570.  The  master  derives  his  authority  to  make  any  such 
sale,  as  to  make  an  hypothecation,  wholly  from  the  necessity 
for  such  a  proceeding,  and  if  there  is  no  such  necessity,  there 

is  no  such  authority. 

1571.  The  character  of  the  loss  as  being  total  does  not  re- 
sult from  the  sale,  but  from  the  circumstances  rendering  the 
sale  necessary,  and  if  those  circumstances  do  not  constitute  a 
total  loss,  a  sale  by  the  master  3  will  not  make  it  such,  unless 
it  is  a  case  of  barratry.4 

1572.  The  practicableness  of  repairs  at  the  place  of  the  dis- 
aster, so  that  the  vessel  may  continue  the  pending  voyage,  is  of 
greater  or  less  weight  in  reference  to  the  alternative  of  selling 
instead  of  repairing ;  it  is  not,  however,  conclusive,  for,  as  we 
have  seen,  a  loss  of  the  voyage  in  respect  to  the  cargo  is  not 
necessarily  such  in  respect  to  the  ship,  and  though  the  ship 

1  Milles  v.  Fletcher,  Doug.  231.  3  Orrok     v.     Commonwealth    Ins. 

2  See  Roux   v.  Salvador,  3  Bing.     Co.,  2  Pick.  R.  256. 

N.    C.    266;    Green  v.  Roy.   Exch.         4  Hall  v.  Franklin  Ins.  Co.,  9  Pick. 
Ass.   Co.,    1  Marsh.  R.  447 ;  S.  C.,     R.   466;    Deblois  v.  Ocean  Ins.  Co., 
6  Taunt.  68;  Somes  v.  Sugrue,  4  C.     16  id.  303  ;  Howell  v.  Phil.  Mut.  Ins. 
&  P.  276;   Schooner  Tilton,   3   Ma-     Co.,  per  Taney,  C.  J.,  Hunt's  Maga- 
son's  R.  475  ;  Gordon  v.  Mass.  F.  &    zine,  July,  1851. 
M.  Ins.  Co.,  2  Pick.  R.  249  ;  Robin- 
son v.    Commonwealth    Ins.    Co.,  3 
Sumn.  R.  221. 

26* 
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cannot  be  so  repaired  at  the  place  as  to  carry  on  the  same 
cargo  to  its  destination,  yet  if  it  is  in  a  repairable  condition, 
and  can  be  there  so  repaired  as  to  be  seaworthy  to  take 
another  cargo  or  to  return  in  ballast  to  its  home  port,  by  ex- 
pense and  sacrifice  on  the  whole,  including  the  home  passage, 
not  exceeding  its  whole  value  by  the  English  rule,  or  half  of 
its  value  by  the  American  rule,  the  loss  on  the  ship  is  not  a 
total  one. 

It  was  so  ruled  in  England  under  a  policy  on  time  upon  an 
English  vessel  stranded  in  the  River  Plate.1 

1573.  It  follows  from  the  propositions  just  stated,  that,  if  the 
owner  himself  sells  the  vessel,  or  orders  its  sale,  in  case  of  sea- 
damage  or  other  loss,  the  sale  will  not  render  that  a  total  loss 
which,  by  the  other  circumstances,  was  not  such.2 

1574.  A  sale  of  the  ship  by  the  master  gives  no  title  to  the 
purchaser  unless  it  is  justified  by  the  circumstances,  though 
the  master  may  have  acted  bond  fide  in  making  it.3 

1575.  Where  the  circumstances  independent  of  merely  the 
expense  of  the  repairs,  or  of  floating  or  recovering  the  vessel, 
constitute  a  total  loss,  a  sale  by  the  otdmer,ibeing  present,  or  by 
his  order  where  he  can  be  communicated  with,  will  leave  his 
claim  for  a  total  loss  unimpaired.     He  is  bound  only  to  take 
such  steps  as  a  prudent  uninsured  owner  would  take  in  like  case : 

As  in  case  of  sale,  by  a  part-owner.4 

1576.  In  case  the  loss,  as  partial  or  total,  depends  wholly 
upon  the  amount  of  the  expense,  if  the  owner  is  present,  or  can 
be  communicated  with,  the  loss  will  not  be  total  and  support 
an  abandonment,  unless,  under  the  American  rule,  the  expense 
exceeds  half  of  the  value  of  the  vessel,  or  under  the  English 
rule  exceeds  its  full  value,  when  repaired.     Though  the  mas- 

1  Doyle  v.  Dallas,  1  Moody  &  Rob.  4  Peirce    v.   Ocean   Ins.    Co.,    18 
48.  Pick.    R.   83.     See  opinion  of  Wal- 

2  Martin  v.  Crockatt,  14  East,  465.  worth,  Chancellor,  in  Am.  Ins.  Co.  v. 

3  Idle  v.  Roy.  Exch.  Ass.  Co.,  3  Center,  4  Wend.  45;    Idle  v.   Roy. 
B.  Moore,  115  ;  Hayman  v.  Moulton,  Exch.  Ass.  Co.,  8  Taunt.  755  ;  S.  C., 
5  Esp.  65;    Hunter    v.  Princep,   10  3  B.  Moore,  115;    and  see  3  Br.  & 
East,  378;  Gordon  v.  Mass.  F.  &  M.  Bing.  151,  n.,  respecting  that  case. 
Ins.  Co.,  2  Pick.  R.  249. 


SECT.  V.]  OF    THE    SHIP.  307 

ter  may  allege  the  impossibility  of  raising  funds  as  one  of  the 
reasons  for  selling,  instead  of  repairing,  the  vessel,  it  does  not 
appear  that  the  owner  himself  can  allege  such  ground  for 
claiming  a  total  loss,  when  the  expense  is  within  these  limits 
respectively. 

1577.  A  sale,  whether  by  the  owner  or  master,  will  be  jus- 
tified or  not  so,  in  respect  of  the  underwriters,  according  to  the 
apparent  circumstances,  when  attentively  and  fairly  examined 
and  considered,  the  estimates,  opinions,  and  advice  of  compe- 
tent persons  who  can  be  consulted  being  first  obtained,  and 
not  according  to  the  result  of  an  experiment  of  the  purchaser 
in  floating,  recovering,  and  repairing  the  vessel.1 

1578.  Where  the  master  can,  under  the  circumstances,  com- 
municate with  the  owners,  if  he  neglects  to  do  so  his  sale  may 
be  repudiated  by  them,  and  accordingly,  in  respect  to  the  un- 
derwriters, the  loss  will  be  adjusted  in  the  same  manner  as  if 
there  had  been  no  proceeding  'purporting  to  be  a  sale:  2 

As  in  case  of  a  Philadelphia  vessel  which  was  under  charter 
at  a  certain  rate  per  month  to  the  master,  and  wrecked  on  the 
Maryland  coast,  and  sold  by  the  master  without  consulting  the 
owner : 3 

And  of  a  ship  stranded  on  the  Florida  coast,  and  got  off  by 
wreckers  from  Key  West,  and  sold  there  by  the  master  with 
consent  of  part-owners  residing  at  New  Orleans  without  con- 
sulting the  part-owners  residing  in  Boston,  in  which  case  the 
sale  wras  held  by  Shaw,  C.  J.  and  his  associates  to  be  void  in 
respect  to  the  latter  part-owners.4 

The  obligation  to  consult  the  owners  depends  not  merely 
upon  their  distance  from  the  place,  and  the  time  requisite  for 
communicating  with  them,  but  also  upon  the  situation  of  the 
vessel  and  urgency  of  the  case.  "  If  there  is  a  probability  of 

1  Fontaine  v.  Phcen.  Ins.  Co.,  11  2  Tanner  v.  Bennett,   1  R.   &  M. 

Johns.   293  ;  Gordon  v.  Mass.  F.  &  182. 

M.  Ins.  Co.,  2  Pick.  249;    and  see  3  Scull  v.  Briddle,  2  Wash.  C.  C. 

Cambridge  v.  Anderton,  2  B.  &  Cr.  R.  150. 

691  ;  S.  C.,  1  R.  &  M.  60;  4  D.  &  4  Peirce    v.    Ocean    Ins.    Co.,   18 

R.  203;   1  C.  &  P.  213.  Pick.  83. 
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loss,  and  it  is  made  more  hazardous  by  every  day's  delay,  the 
master  may  then  act  promptly."  1 

Lord  Stowell  says,  that  in  case  of  a  ship  cast  away  in  a  for- 
eign country,  where  there  is  no  correspondent  of  the  owners, 
and  no  money  to  be  had  on  hypothecation  to  put  her  in  repair, 
at  such  a  distance  from  the  home  port  that  the  ship  may 
rot  before  the  master  may  hear  from  the  owners,  a  sale 
by  the  master  without  consulting  his  owners  would  be  jus- 
tified.2 

1579.  The  exercise  of  the  authority  conferred  by  extraordi- 
nary emergencies  on  the  master,  to  act  as  agent  for  all  parties 
concerned,  is  regarded  with  jealousy  and  watchfulness  by  the 
courts  ;  and  the  necessity  of  the  sale  must  be  clearly  made  out, 
and  it  must  appear  that  no  other  course  could  be  reasonably 
taken. 

Tiridal,  C.  J.,  instructing  the  jury,  remarks  on  the  question 
of  the  amount  of  the  expense,  admitting  the  possibility  of 
raising  the  necessary  funds,  that  a  sale  by  the  master,  to  be 
valid,  "must  not  be  a  mere  measuring  cast,  not  a  matter  of 
doubt  whether  the  expense  would  have  exceeded  the  value, 
but  it  must  be  so  preponderating  an  excess  of  expense  that  no 
reasonable  man  could  doubt  as  to  the  propriety  of  selling  in- 
stead of  repairing."  3 

If  the  master  has  funds  of  the  owners,  or  can  avail  himself 
of  their  credit,  or  can  raise  funds  by  bottomry,  on  reasonable 
terms,  in  such  case,  so  far  as  the  mere  matter  of  expense  is 
concerned,  he  is  not  authorized  to  sell  the  vessel.4 

15SO.  If  the  master  buys  in  the  vessel  on  his  own  account, 
or  that  of  his  owners,  or  if  any  other  person  buys  it  on  their 
account,  they  may  assume  the  purchase,  and  then  the  case,  in 

1  New  England  Mar.  Ins.  Co.   v.     Lushinglon,  J.,  1851,  1  English  L.  & 
Brig  Sarah,  13  Pet.  Sup.  Ct.  R.  387  ;     Eq.  R.,  published  by  Little,  Brown, 
S.  C.,  2  Sumn.  206,  nom.  Brig  Sarah     &  Co.,  p.  679. 

Ann.  4  Underwood  v.  Robinson,  4  Camp. 

2  The  Fanny  and  Elmira,  Edw.  Ad.  138;  Dodge  v.   Union  Ins.  Co.,    17 
R.  117.  Mass.  R.  471  ;  Gardner  v.  Salvador, 

3  Somes  v.  Sugrue,  4  C.  &  P.  276.  1  Mood.  &  Rob.  1 18. 
See  The  Catherine,  in  Adm.  Ct.,  per 
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respect  to  the  underwriters,  will   be  the  same  as  if  there  had 
been  no  ceremony  of  sale.1 

1581.  In  case  the  owners,  having  a  right  to  adopt  or  assume 
a  purchase  of  the  vessel,  decline  to  do  so,  the  underwriters 
will  have  the  right  to  adopt  or  assume  it  as  salvage. 

1582.  In  case  of  the  death,  absence,  or  incapacity  of  the 
master,  the  mate  may  use  a  like  discretion  as  to  selling  the 
vessel  in  emergencies  rendering  it  impracticable  to  consult  the 
master  or  owners  or  their  agents.2 

And  a  similar  authority,  though  more  restricted,  is  vested 
in  any  other  person  being  legally  in  charge  of  the  vessel.3 

1583.  A  mistake  by  the  master  in  respect  to  his  authority  to 
sell  the  vessel  in  an  emergency,  is  not  at  the  risk  of  the  un- 
derwriters, as  in  the  navigation  and  management  of  the  vessel 
in  conducting  the  voyage,  but  is  at  the  risk  of  the  owners,  and 
if  he  makes  sale  of  the  vessel  without  necessity,  the  under- 
writers are  not  affected  thereby.4 

The  authority  of  the  master  to  sell  the  ship  or  the  whole 
of  the  cargo  under  any  circumstances  whatsoever,  has  been 
denied  in  divers  cases.5  In  other  cases  judges  admit  such  au- 
thority with  much  hesitation,  and  sometimes  with  apparent 
doubt,  as  Lord  Ellenborough,6  and  Dallas,  C.  J.7 

When  it  is  said  that  the  master  may  sell  if  a  prudent  owner 

1  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  1  Salk.  35  ;  per  Radcliff,  J.,  in  Rob- 
R.  466  ;  Dane's  Dig.  tit.  Assumpsit,  ertson  v.  Un.  Ins.  Co.,  2  Johns.  Cas. 
art.   Abandonment ;    Ralston    v.    Un.  252.       See    also    Warder   v.    Goods 
Ins.  Co.,  4  Binn.  386;  Robertson  v.  Saved,   &c.,    1   Pet.  Adm.  Dec.  37; 
Western  F.  &  M.  Ins.  Co.,  19  La.  The  French  Ord.   Mar.    forbids    the 
R.  227  ;  Storer  v.  Gray,  2  Mass.  R.  master  to  sell  the    ship  in  any  case, 
565,  contra,  A.  D.   1802.  Lib.  2.  t.  Du  Capitaine,  a.  19.     And 

2  The  mate  in  such  case  becomes  Valin   cites  other  Ordinances    to  the 
master.      Abb.  on  Shipp.   by  Story,  same   effect    (Tom.   I.    p.   444),    but 
147,  n.  the  Code  of  Commerce  permits  him  to 

3  Doyle  v.  Dallas,  1  Mood.  &  Rob.  sell  in  case  the  ship  cannot  be  made 
48.  seaworthy,     L.  2,  tit.  4,  a.  48. 

4  Ibid.  6  Hayman  v.  Moulton,  5  Esp.  65. 

5  Tremenhere  v.  Tresilian,  3  Keb.  7  Idle  v.  Roy.  Exch.  Ass.  Co.,  3 
91  ;    S.  C.,  1   Sid.  453;  Johnson  v.  B.    Moore,    115;    S.   C.,   8   Taunt. 
Shippen,  2  Ld.  Raym.  982;  S.  C.,  755. 
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not  insured  would  have  done  so,  as  by  Gibbs,  C.  J.,1  and 
Story,  J.,2  they  suppose  the  owner  or  master  to  be  acting  un- 
der a  predominating  motive  to  promote  the  voyage,  since  a 
prudent  owner,  not  insured,  might  be  influenced  by  other 
paramount  motives  to  sacrifice  the  voyage,  and  one  of  the  in- 
terests at  risk,  on  account  of  the  advantages  resulting  on  the 
other  interests. 

1584.  So  far  as  the  state  of  the  property  insured,  and  the 
degree  of  the  loss,  are  affected  by  the  acts  of  the  master,  it 
must  appear,  in  order  to  make  the  insurers  liable,  that  he  has 
acted  within  the  limits  of  his  duty  and  discretion  as  master, 
or  within  the  authority  necessarily  conferred  upon  him  by  the 
extraordinary  circumstances  consequent  upon  the  operation  of 
the  perils  insured  against.     So  far  as  he  exceeds  these  limits, 
the  insurers  are  not  answerable  for  the  consequences  of  his 
acts,3  except  under  the  risk  of  barratry,  or  so  far  as  they  are 
themselves  subrogated  to  the  assured  as  owners  on  abandon- 
ment being  made  to  them. 

1585.  Where  the  sale  of  the  ship  by  the  master  is  neces- 
sary,  and  fully  justified  by   the  circumstances,  no   question 
arises  whether  he  acted  honestly,  and  in  good  faith,  and  pru- 
dently, in  making  the  sale.      Where  a  question  arises  as  to 
the  master  being  authorized  by  the  exigency  to  sell  the  ship 
or  cargo,  much  stress  is  always  pat  upon  the  fact  of  his  hav- 
ing acted  fairly,  with  due  deliberation,  and  with  an  honest 
view  to  the  benefit  of  all  concerned ;  and  if  it  appear  that  he 
did  so,  a  favorable  construction  is  put  upon  his  acts ;   if  it 
appear   otherwise,    his   proceeding    is  judged   of  with    rigid 
scrutiny.* 

1586.  What  is  a  case  of  necessity,  and  what  is  not  so,  de- 
pends upon  the  particular  circumstances,  and  is  a  question  of 
fact  to  be  determined  by  the  jury. 

1587.  A  decree  of  a  foreign  vice-admiralty  court,  ordering 

1  Green  v.  Roy.  Exch.  Ass.  Co.,  S.    C.,   8   B.    Moore,   622;  and  see 
Marsh.  R.  447;  S.  C.,  6  Taunt.  68.  cases  passim. 

2  The  Sarah  Ann,  2  Sumn.  215.  4  Vid.  supra,  ch.  13,  sect.  2. 

3  Robertson  v.  Clarke,  1  Bing.  445  ; 
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a  sale  of  the  ship  by  the  master,  on  his  application,  is  not  con- 
clusive evidence  of  its  necessity.1 

15S8.  In  case  of  a  decree  for  a  sale  of  the  vessel  by  an  ad- 
miralty court  of  competent  jurisdiction,  on  libel  by  salvors,  the 
sale  will  not  constitute  a  total  loss,  if  the  owner  has  an  oppor- 
tunity to  discharge  the  lien  by  paying  the  salvage,  and  if 
the  amount  of  the  salvage,  and  the  damage  to  the  ship  and 
necessary  expenses,  do  not  constitute  a  total  loss  independently 
of  the  sale.2 

1589.  So  the  report  of  surveyors  in  a  foreign  port,  that  a 
vessel  is  not  worth  repairing,  is  not  conclusive  as  to  the  fact. 
But  the  report  is  presumed  to  be  made  in  good  faith  and  fairly, 
unless  the  contrary  appears ;  and  so  in  regard  to  the  proceed- 
ings of  the  master  in  selling  the  vessel  on  account  of  damage, 
the  presumption  will  rather  be  in  favor  of  their  correctness  and 
good  faith.3 

1590.  In  case  of  capture  and  condemnation  and  sale  of  the 
ship  or  cargo,  if  the  master  buys  it,  and  the  owner  adopts  the 
purchase,  the  loss  will  be  the  amount  so  paid  ;  and  the  trans- 
action is  equivalent  to  a  compromise  with  captors,  without  any 
adjudication  or  sale,  in  case  of  the  compromise  being  legal.4 

1  Idle  v.  Roy.  Exch.  Ass.  Co.,  8  R.  37  ;  Unit.  Ins.   Co.  v.  Robinson, 
Taunt.  755;  S.  C.,  8  B.  Moore,  115;  2  Caines,  280.     A  different  doctrine 
Van  Omeron  v.  Dowick,  2  Camp.  42  ;  is  asserted   in    Maryland   Phoen.  Ins. 
Andrews  v.  Glover,  Abbott  on  Shipp.,  Co.   v.   Bathurst,  5  Gill  &  Johnson, 
5th  ed.,  11.    Lord  Ellenborough  denies  159,   on  the  ground  that  the   owner 
the   authority  of  an    admiralty  court  holds  the  subject  under  a  new  title  ; 
to  make  such  an  order  in  such  case,  which  distinction  seems   to    be   of  a 
Reid  v.  Darby,  10  East,  143.  very   technical    character,    since    the 

2  Williams  v.  Suffolk  Ins.  Co.,  3  case  appears  to  be    substantially  the 
Sumn.  R.  510.  same,  whether  the  owner  regains  pos- 

3  Gordon  v.  Mass.  F.   &  M.  Ins.  session  of  the  subject  directly  by  pay- 
Co.,  2  Pick.  249.     See  also  Dickey  v.  ing   salvage  to  salvors,   or  indirectly 
N.  Y.  Ins.  Co.,  4  Cowen,  222.  through   a  public   sale  occasioned  by 

4  M'Masters  v.   Shoolbred,  1  Esp.  the  perils  insured  against,  except  so 
237;  Queen  v.  Un.  Ins.  Co.,  Condy's  far  as  the  national  character  and  the 
Marsh.  582,  n. ;  S.  C.,  2  Wash.  331  ;  value  of  the  ship  are  changed  by  the 
Abbott  v.  Sebor,  3  Johns.   Cas.  39  ;  fact  of  a  title  coming  through  such 
Story  v.  Strettell,   1  Ball.  10 ;  Oliver  channel. 

v.  Newburyport  M.  Ins.  Co.,  3  Mass. 
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The  schooner  Topaz,  being  insured  at  Providence,  on  the 
2d  of  April,  was  stranded  on  the  12th  of  that  month,  about 
thirty  miles  below  Wilmington,  North  Carolina.  On  the  20th 
of  the  same  month,  the  schooner  and  her  appurtenances  were 
sold  by  the  master,  who  was  also  a  part-owner,  at  public  auc- 
tion, and  bid  off  by  a  person  who,  on  the  same  day,  conveyed 
his  interest  to  the  master,  who  immediately  took  measures  to 
get  her  off,  and  she  was  got  afloat  again  on  the  22d  of  the 
same  month,  having  sustained  but  little  damage,  and  was  soon 
repaired,  arid  prosecuted  her  voyage.  On  the  29th  of  April, 
she  was  abandoned  to  the  underwriters  in  Providence.  On 
these  facts  Mr.  Justice  Story  said  :  "  I  am  decidedly  of  opinion, 
there  is  no  color  to  claim  for  a  total  loss.  The  vessel  was 
stranded,  it  is  true  ;  and  if  she  had  been  abandoned  while  she 
remained  in  that  state,  the  plaintiffs  might  have  been  entitled 
to  claim  for  a  total  loss."  l  That  is,  the  circumstances  may 
have  been  such  as  to  have  justified  a  bona  fide  sale ;  but  as  it 
was  a  purchase  of  which  the  assured  was  entitled  to  the  bene- 
fit, and  the  vessel  had  been  actually  got  off,  this  presented  a 
different  case. 

1591.  As  the  assured  has  the  option  to  adopt  the  master's 
purcliase  of  the  subject  of  the  insurance,  if  it  is  his  own  fault, 
by  neglecting  to  do  so,  that  the  loss  is  made  total,  the  under- 
writers will  be  liable  only  as  they  would  have  been  had  he 
adopted  the  purchased 

Mr.  Chief  Justice  Parker  remarks,  in  a  Massachusetts  case, 
that  "it  has  not  been  decided  that  the  right  to  abandon  shall 
be  devested  by  an  unauthorized  purchase  by  the  master, 
avowedly  made  on  his  own  account."3  But  surely  the  mas- 
ter, who  has  the  property  in  charge  and  is  acting  at  his  own 
discretion,  cannot,  by  any  such  purchase,  deprive  the  owner 
of  the  property.  We  have  already  seen,  that,  according  to  the 

1  Church  v.  Mar.   Ins.  Co.,  1  Ma-        3  Sawyer  v.    Maine   F.    &   Mar. 
son's  R.  34!  ;  and  see  Chamberlain  v.  Ins.  Co.,  12  Mass.  R.  291.     See  also 
Harrod,  5  Green's  R.  420.  to  the   same   effect,  Oliver  v.   New- 

2  See  Wilson  v.  Foster,  6  Taunt,  buryport  Ins.  Co.,  3  Mass.  R.  37. 
25;  S.  C.,  2  Marsh.  R.  425. 
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general  course  of  jurisprudence,  the  master  is  not  only  author- 
ized, but  bound,  in  emergencies,  to  act  for  the  benefit  of  the 
owners.1  It  follows  that  the  owners  are  entitled  to  avail 
themselves  of  the  benefit  of  his  acts  relating  to  the  property, 
on  the  same  principle  as  a  cestui  que  trust  may  avail  himself 
of  those  of  a  trustee. 

1592.  Where  the  owner  has    the   option  to    adopt   the  re- 
purchase of  the  vessel,  however  sold,  and  declines  so  to  do, 
having  still  a  right  to  abandon,  and  insisting  upon  his  aban- 
donment, the  underwriters  will  succeed  to  the  owner's  privilege 
of  electing  to  adopt  the  repurchase.2 

1593.  The  sale  of  the  vessel  being  ratified  by  the  owner,  it 
is  valid  in  respect  to  him. 

As  in  case  of  the  owner's  receiving  from  the  master  the  pro- 
ceeds of  the  sale  of  a  ship  sold  abroad  by  an  auctioneer,  by 
parol  authority  from  the  master,  on  account  of  damage  by 
perils  of  the  seas.3 

1594.  There  can  be   no   doubt  upon  the  general  doctrine, 
that,  if  the  ship  has  been  recovered  or  repaired,  and  the  ex- 
penses of  the  salvage  or  repairs  paid  by  the  assured,  and  the 
ship  restored  to  his  possession,  the  loss  has  ceased  to  be  total. 
But  a  question  has  been  made,  whether,  if  the  ship  is  still  sub- 
ject to  a  lien  for  the  expenses  of  salvage  or  repairs,  where  the 
circumstances  constituted  a  total  loss,  the  loss  still  continues  to 
be  total  on  account  of  such  lien  ? 

Though  the  lien  in  such  case  is  usually  by  bottomry,  yet 
it  does  not  appear  that  there  is  any  distinction  in  this  respect 
between  a  lien  by  bottomry  and  any  other  lien.  And  the  ques- 
tion seems  to  be  limited  to  the  case  of  a  specific  and  distinct 
lien;  for  if  advances  are  made  for  recovering,  or  saving,  or  re- 
pairing the  ship,  upon  the  mere  personal  responsibility  of  the 
owner,  or  upon  any  other  security  than  the  pledge  of  the  ship 

1  See  among  other  cases,  Boyle  v.  2  Per  Kent,  C.  J.,  Jumel  v.  Mar. 

Atty,  1  Gow,  50  ;  Gary  v.  White.  1  Ins.  Co.,  7  Johns.  412,  at  p.  423. 

Bro.  P.  C.  284 ;    Millward  v.  Hallett,  3  Hunter  v.    Parker,    7    Mees.   & 

2   Caines,  77  ;    James  v.  Bixby,    11  Wels.  322. 
Mass.  R.  34. 
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itself,  there  seems  to  be  no  room  for  any  question,  since  such 
a  case  does  not  appear  to  be  distinguishable  from  one  where 
the  advances  were  made  by  the  assured  himself. 

In  case  of  a  ship  destined  to  Boston  being  repaired  at  Lis- 
bon at  an  expense  exceeding  half  of  its  value,  and  bottomried 
by  the  master  for  the  expense,  the  assured  made  an  abandon- 
ment in  Boston  while  the  ship  was  on  its  passage  to  that  port. 
Mr.  Justice  Story  held  the  abandonment  not  to  be  valid,  on 
the  ground  that,  if  the  assured  had  paid  the  expense  of  the  re- 
pairs, or  been  merely  personally  liable  for  it,  it  would  have 
been  only  a  partial  loss,  and  that  the  pledge  of  the  ship  and 
the  assured's  contingent  liability  for  the  repairs  did  not  change 
the  character  of  the  loss  from  partial  to  total.1 

A  decision  similar  in  principle,  in  case  of  a  lien  for  salvage, 
was  given  by  the  same  judge  in  a  subsequent  case.  An 
American  vessel  on  a  sealing  voyage  being  seized  by  order  of 
Vernet,  acting  governor,  by  authority  of  Buenos  Ayres,  at  the 
Falkland  Islands,  was  rescued  by  a  part  of  the  crew  left  on 
board,  and,  not  having  at  the  time  sufficient  outfits,  or  an  ade- 
quate crew,  for  pursuing  the  voyage,  was  brought  by  them  to 
her  home  port,  and  there  libelled  for  salvage,  this  was  held  by 
Mr.  Justice  Story  not  to  be  a  total  loss.2 

A  vessel  insured  in  New  York  upon  a  voyage  from  the  East 
Indies  to  Antwerp,  having  sustained  damage,  was  repaired  at 
the  Isle  of  France  at  an  expense  exceeding  one  half  of  its 
value,  the  funds  for  the  purpose  being  raised  by  the  mas- 
ter, partly  by  sale  of  a  part  of  the  cargo  belonging  mostly 
to  the  assured,  and  partly  by  hypothecating  the  remainder  of 
the  cargo.  The  vessel  having  been  fully  repaired,  and  while 
it  was  on  its  passage  from  the  Isle  of  France  to  Antwerp,  was 
abandoned  to  the  underwriters  in  New  York,  the  cause  assigned 
being  "  the  disaster  and  the  injury  sustained  to  the  voyage." 
Woodworth  and  Sutherland,  Justices,  were  of  opinion  that,  if 
the  vessel  was  under  an  encumbrance  in  consequence  of  the 
damage,  this  would  be  a  good  cause  of  abandonment  notwith- 

1  Humphrey  v.  Union  Ins.  Co.,  3        2  Williams  v.  Suffolk  Ins.  Co.,  3 
Mason's  R.  429.  Sumn.  R.  270. 
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standing  that  it  had  been  repaired  ;  but  that,  since  the  assured 
had  not  assigned  this  cause,  he  could  not  avail  himself  of  it  in 
the  case.  Mr.  C.  J.  Savage  was  of  opinion,  that,  though  the 
loss  was  constructively  total  before  the  repairs  were  made,  it 
ceased  to  be  such  on  the  vessel  being  repaired,  as  it  had  been 
at  the  date  of  the  abandonment,  notwithstanding  its  being  sub- 
ject to  an  encumbrance,  if  it  were  so  for  the  expense  of  the 
repairs.1 

The  opinions  are  accordingly  divided  ;  Mr.  Justice  Story  and 
Mr.  Chief  Justice  Savage  being  of  opinion,  that  an  outstanding 
lien  on  the  ship  for  expense  of  repairs  exceeding  half  of  the 
value  of  the  vessel  is  not  a  good  ground  for  abandonment  ; 
Messrs.  Justices  Woodworth  and  Sutherland  contra. 

A  decision  by  the  Court  of  K.  B.  in  England  relative  to  the 
effect  of  the  sale  of  goods  under  an  hypothecation  in  respect 
to  total  or  partial  loss,2  though  it  does  not  distinctly  involve 
this  question,  seems  to  favor  the  opinion  of  Mr.  Justice  Story 
and  Mr.  Chief  Justice  Savage.  On  the  other  hand,  the  de- 
cision of  the  same  court  in  case  of  a  ship  that  returned  to 
Liverpool,  its  port  of  destination,  encumbered  with  liens  ex- 
ceeding its  value,3  seems  to  have  a  different  aspect. 

The  bottomry  bond  is  usually  made  by  the  master  so  as 
not  to  become  absolute  until  the  arrival  of  the  vessel  at  the 
home  port,  where  the  rule  of  abandonment  for  damage  merely, 
exceeding  half  of  the  value,  does  not  prevail,  and  where  the 
owner  has  an  opportunity  to  discharge  the  lien.  The  bot- 
tomry was  such  in  the  cases  above  referred  to. 

But  if  the  bottomry  bond  becomes  absolute  at  a  foreign  port 
by  its  terms,  and  the  ship  is  unavoidably  sold  to  satisfy  it, 
while  the  owner  has  no  opportunity  to  discharge  the  lien,  this 
affords  a  ground  of  distinction. 

So  if  the  amount  of  the  bottomry  on  account  of  loss  on  the 
vessel  by  the  perils  insured  against  exceeds  its  whole  value,  as 
the  same  is  to  be  estimated  between  the  parties  to  the  policy, 

1  Dickey  v.  New  York  Ins.  Co.,  4        3  Holdsworth  v.  Wise,  7  B.  &  C. 
Cowen's  R.  222.  794. 

2  Naylor  v.  Taylor,  9  B.  &  C.  718. 
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then  the  ship  cannot  be  said  to  arrive  so  as  to  be  available  to 
any  practical  purpose  to  the  assured,  and  the  direct  conse- 
quence of  the  perils  insured  against  seems  to  make  the  loss 
actually  total,  and  to  authorize  abandonment  on  such  arrival, 
no  less  than  if  the  vessel  had  arrived  a  mere  unrepairable 
wreck  :  and  even  more  so,  since  in  the  latter  case  there  would 
be  a  salvage  of  the  materials  at  least. 

These  considerations  seem  to  authorize  the  doctrine,  that, 
Where  the  assured  has  notice  so  that  he  may  discharge  a 
bottomry  bond  given  on  account  of  loss  on  the  vessel  for  which 
the  underwriters  are  liable,  and  the  amount  of  the  bottomry 
does  not  exceed  the  whole  value  of  the  vessel,  as  between  the 
parties  to  the  policy,  it  is  a  partial  loss  ;  otherwise,  it  is  a  total 
loss. 

1595.  Where  a  ship  has  not  been  heard  from  for  a  period 
during  which  it  would,  in  all  probability,  have  been  heard 
from  had  it  been  afloat,  it  is  inferred  that  the  ship  has  been 
totally   lost.     How   soon  such  a  presumption  arises  depends 
upon  the  voyage  she  was  on,  and  the  particular  circumstances.1 
Where  it  is  between  European  ports,  Mr.  Benecke  states  the 
period  to  be  six  months  ;  2  but  in  another  place  3  he  implies  that 
the  period  is  indefinite. 

1596.  An  abandonment  of  a  bottomried  vessel  to  the  holder 
of  the  bottomry  bond  does  not  affect  the  character  of  the  loss,  so 
as  to  render  one  total  which,  under  the  condition  of  the  bond, 
would  otherwise  not  be  so.4 

1597.  A  sale  by  the  master,  though  necessary,  does  not  de- 
feat a  prior  bottomry  lien,  to  the  discharge  of  which  the  pro- 
ceeds must  be  first  applied.5 

1  Houstman    t>.     Thornton,  Holt,     Court  of  Admiralty,  in   case    of  the 
242.  Catharine,  1  English   L.  &   Eq.  R., 

2  Ed.  18-24,  p.  11.  published  by  Little,  Brown,  &  Co., 

3  Ibid.,  p.  385.  679. 

4  Per    Lushington,    in    the  High        5  Ibid. 
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1598.  A  total  loss  of  goods  is  where  they  are  destroyed  by 
the  perils  insured  against,  or  so  injured  as  to  be  of  inconsider- 
able value  for  the  purposes  of  the  intended  destination  and  use, 
or  the  voyage  or  adventure  upon  which  they  are  insured  is 
thereby  broken  up. 

1599.  There  may  be  a  total  loss  of  only  a  part  of  the  goods 
insured  by  a  policy.1 

1600.  In  respect  to  the  cargo,  as  well  as  any  other  subject  of 
insurance?  where  the  subject,  or  some  remnant  of  it,  or  out- 
standing claims  against  third  parties  accruing  on  account  of 
it,  survive,  —  that  is,  something  to  be  transferred  or  assigned 
in  distinction  from  some  specific  amount  to  be  accounted  for, — 
the  assured,  in  order  to  recover  for  a  total  loss,  should  make  an 
abandonment. 

1601.  A  total  loss  of  the  vessel  may  occasion  a  total  loss  of 
the  cargo,  but  this  is  not  a  necessary  consequence,  since  it 
may  not  necessarily  prevent  the  goods  from  being  carried  to 
the  port  of  destination.      Where  the  vessel  is  prevented  from 
proceeding  to  the  port  of  destination,  but  the  goods  are  for- 
warded thither  by  another  vessel,  the  assured  cannot  aban- 
don, for  the  voyage  is  not  necessarily  lost.3 

1602.  The  owner  of  goods  cannot  abandon  on  account  of 
the  ship's  being  disabled  in  the  course  of  the  voyage,  if  upon 
the  whole,  taking  into  view  the  nature  of  the  voyage,  the  kind 
of  cargo,  its  condition,  and  the  time,  expense,  and  risk  of  send- 
ing it  on,  it  is  the  duty  of  the  master  to  hire  another  vessel  for 
that  purpose,4  although  he  may  not  be  able  to  hire  one  at  the 
port  of  distress,  or  one  contiguous,  and  although  it  should  be 
necessary  to  resort  to  land-carriage. 

1  Vandenheuvel  v.  Unit.  Ins.  Co.,  1  Col.  Ins.  Co.,  1  Johns.  335  ;  Low  v. 
Johns.  406,  and  cases  passim.  Davy,  5  Bin.  595  ;  2  Serg.  &  Ravrle, 

2  Supra,  sect.  1,  No.  1491.  553. 

3  Per  Lord  Mansfield,  Manning  v.  *  Lawrence  v.  New  Bedford  Com. 
Newnham,  3  Doug.   130;  Ludlow  v.  Ins.  Co.,  2  Story's  R.  471. 
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In  a  case  of  insurance  from  New  York  to  Bremen,  the  ves- 
sel being  captured  and  carried  into  England,  both  vessel  and 
cargo  were  acquitted,  but  the  cargo  had  been  landed,  and  the 
full  freight  for  the  whole  voyage  had  been  necessarily  paid  by 
the  person  to  whom  it  was  delivered.  The  loss  was  held  to 
be  total  on  the  goods,  because,  under  the  circumstances,  it 
was  not  the  duty  of  the  master  to  forward  the  cargo  to  the 
port  of  destination.1 

In  a  case  upon  a  policy  on  wheat,  from  London  to  Lisbon, 
the  vessel  put  into  Dover  in  a  disabled  state.  Lord  Ellen- 
borough  said  :  "  If  the  voyage  was  not  worth  pursuing,  and 
there  was  no  means  of  pursuing  it,  I  think  it  must  be  consid- 
ered a  total  loss.  It  appeared,  however,  that,  although  the 
ship  was  unable  to  pursue  the  voyage,  there  was  a  brig  lying 
in  Dover  harbor  at  the  time,  in  which  the  wheat  might  have 
been  carried  on  to  Lisbon  "  ;  for  which  reason,  among  others, 
he  was  of  opinion  that  it  was  not  a  total  loss.2 

"It  is  understood,"  says  Chancellor  Kent,  "to  be  the  duty 
of  the  master,  when  his  vessel  is  disabled  in  the  course  of  the 
voyage,  to  procure  another,  if  he  can,  to  take  on  the  cargo."3 

Insurance  being  on  coffee,  sugar,  and  tea,  from  Havana  to 
Castine  in  Maine,  on  the  28th  of  December  the  vessel  was 
stranded  at  the  Washwoods,  on  the  coast  of  Virginia,  about 
forty  miles  from  Norfolk,  and  the  goods  were  landed  without 
damage.  The  assured  received  a  letter  from  the  master  on 
the  8th  of  January,  giving  intelligence  of  the  accident,  and  on 
the  same  day  an  abandonment  was  made  in  Boston,  which  the 
underwriters  refused  to  accept.  The  master,  without  waiting 
to  hear  from  the  assured,  on  the  llth  of  January,  sold  the 
goods  on  the  beach  for  $11,544,  their  invoice  value  being 
.f>  11,850.  The  duties  ($5,390),  the  wreck-master's  commis- 

1  Dorr  v.  N.  Eng.  Mar.  Ins.  Co.,  s.  16  ;  Ord.  Louis  XIV.,  tit  Du  Fret, 
4  Mass.  Rep.  221.  a.   11,  21,  22;    Val.  sur  Ord.    de  la 

2  Wilson  v.  Roy.  Ex.  Ass.  Co.,  2  Mar.,  tit.  Du  Fret,  a.  11  ;  Poth.  des 
Camp.  626.  Charte-parties,     n.     68;     Saltus    v. 

3  Searle  v.  Scovell,  4  Johns.  Chan.  Ocean  Ins.  Co.,  12  Johns.  R.  107. 
Rep.  218.     See  1  Emer.  427,  c.  12, 
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sion  on  sales  ($  577),  and  the  expense  of  saving  the  goods 
($  300),  amounted  to  $  6,267.  The  goods  might  have  been 
conveyed  to  Norfolk  by  land  in  three  or  four  days  after  the 
accident,  and  thence  shipped  in  another  vessel  to  the  port  of 
destination,  for  $  3,859.  It  was  held  in  Massachusetts,  that 
the  loss  was  not  affected  by  the  duties,  and  that  the  master 
was  not  authorized  to  make  the  sale,  and  that  the  assured  had 
no  right  to  abandon,  as  the  expense  of  saving  the  goods  and 
sending  them  on  to  the  port  of  destination  would  have  been 
less  than  fifty  per  cent,  of  the  invoice  value.1 

A  similar  case  occurred  in  New  York,  on  a  policy  upon 
grain  from  North  Carolina  to  New  York.  The  vessel  was  run 
aground  upon  Cape  Hatteras  Bank,  to  prevent  a  total  destruc- 
tion of  vessel  and  cargo,  and  loss  of  the  lives  of  the  crew.  On 
the  question  whether  it  was  the  duty  of  the  master  to  have 
transshipped  the  cargo,  Wdodworth,  J.,  giving  the  opinion  of 
the  court,  said :  "  The  question  is  not  whether  the  master,  by 
going  to  a  distant  place,  might  have  procured  another  vessel, 
nor  whether,  by  carrying  the  cargo  some  distance  over  land,  it 
was  possible  to  effect  a  shipment.  If  there  be  a  vessel  in  the 
same  or  a  contiguous  port,  which  is  substantially  the  same 
thing,  his  duty  is  clear."  If  he  must  send  to  distant  places, 
and  encounter  other  impediments,  the  rule  is  not  obligatory. 
Accordingly,  in  the  case  under  discussion,  as  there  was  no 
port  "  within  a  number  of  miles,"  and  a  vessel  could  not  come 
near  to  the  wreck,  and  the  wheat  must  have  been  transported 
across  the  beach,  and  then  carried  several  miles  in  boats  with 
great  hazard  in  tempestuous  weather,  the  court  held  that  the 
master  was  justified  in  not  attempting  to  reship  the  cargo.2 

1603.  Where  only  a  part  of  the  cargo  is  saved  in  case  of 
shipwreck  or  other  accident,  and  where  the  whole,  or  surviv- 
ing part,  of  the  cargo  is  materially  damaged  ;  whether  it  is  the 
duty  of  the  captain  to  carry  on  the  goods  to  the  port  of  desti- 
nation depends,  not  only  upon  the  facility  or  difficulty  of  pro- 
curing another  ship,  but  also  upon  the  quantity  of  goods  saved, 

1  Bryant    v.    Commonwealth    Ins.         2  Treadvvell   r.   Union  Ins.  Co.,  6 
Co.,  6  Pick.  131.  Covven,  270.     See  also  2  Valin,  105. 
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and  the  additional  damage  to  which  they  would  be  liable  by 
being  reshipped  and  carried  on  in  their  damaged  condition. 

Where  a  shipment  of  flour  and  pork  was  insured  from 
Waterford,  in  Ireland,  to  Newfoundland,  and  the  ship,  after 
sailing  on  the  voyage,  was  compelled  to  put  back  to  Cork  and 
was  there  condemned,  it  was  held  by  Lord  Ellenborough, 
C.  J.,  and  Bayley  and  Holroyd,  Justices,  that  the  assured  had 
not  a  right  to  abandon  the  cargo,  because  the  goods  might 
have  been  kept  until  the  following  spring,  and  sent  on  in 
another  ship  ;  but  the  court  said,  if  the  goods  had  been  of  a 
kind  that  could  not  have  been  so  kept,  until  they  could  have 
been  forwarded  by  another  ship,  the  assured  would  have  had 
a  right  to  abandon.1 

Chief  Justice  Dallas  says:  "Where  the  ship  has  been  lost, 
and  the  cargo  materially  damaged,  is  the  assured  bound  to 
send  on  the  goods  taken  from  the  wreck  ?  And  if  so,  is  he 
bound  to  send  only  when  half  is  saved,  or  a  third,  or  a  quarter  ? 
Is  he  bound  to  send  them  on  at  all  events,  or  only  under  cer- 
tain circumstances  ?  That  the  rule  on  this  subject  differs,  is 
clear  from  the  various  text-writers  ;  some  stating  it  at  a  fourth, 
some  at  a  third,  and  some  at  a  half ;  we  must  therefore  act  on 
the  custom  of  the  country  in  which  the  loss  happens."2 

An  insurance  being  on  two  hundred  and  forty-one  pipes  and 
seventy-one  half-pipes  of  wine,  for  a  voyage  from  the  Cape  of 
Good  Hope  to  Bristol  and  Dublin,  one  hundred  pipes  of  the 
wine  were  intended  to  be  delivered  at  Bristol,  and  the  re- 
mainder at  Dublin.  In  the  course  of  the  voyage  the  ship  was 
driven  upon  the  rocks  near  Portishead,  about  thirteen  miles 
from  Bristol,  and  soon  afterwards  fell  over  upon  her  side,  and, 
at  high  tide,  nearly  the  whole  of  the  cargo  was  under  water, 
and  the  greater  part  of  it  was  under  water  about  nine  hours  each 
tide.  Eleven  casks  of  the  wine  being  taken  out  of  the  vessel, 
the  remainder  of  the  cargo  was  discharged  through  a  hole  cut 
in  the  side  for  this  purpose,  and  was  carried  to  Bristol  in  light- 
ers. Two  hundred  and  twenty-nine  pipes  and  sixty-seven 

1  Hunt  v.  Roy.  Ex  Ass.  Co.,5M.         2  Hudson  v.  Harrison,  3  Brod.  & 
&  S.  47.  Bing.  105 ;  6  Moore,  288. 
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half-pipes  were  saved.  About  one  quarter  of  the  whole  num- 
ber saved  came  out  sound  and  full,  one  fifth  part  were  impreg- 
nated with  salt  water,  about  one  thirteenth  part  were  entirely 
empty,  and  the  others  were  partially  empty,  or  had  more  or 
less  salt  water,  but  were  thought  by  some  of  the  witnesses 
to  be  merchantable.  The  ship  was  afterwards  floated,  and 
towed  to  Bristol,  but  was  not  worth  repairing.  Chief  Jus- 
tice Dallas,  of  the  English  Common  Pleas,  said :  "  The  cargo 
was  so  damaged  and  reduced  as  to  render  the  loss  total " ; 
and  Justices  Park,  Burrough.  and  Richardson  concurred.  Mr. 
Justice  Richardson  said :  "  It  is  material,  that  the  part  of  the 
cargo  which  was  damaged  by  salt  water  must  have  become 
worse  by  delay,  and  consequently  by  carriage  on  to  Ire- 
land." i 

1604.  Where  a  ship  destined  and  insured  to  divers  ports  is 
prevented,  by  the  perils  insured  against,  from  arriving  at  one 
of  them,  this  gives  a  right  to  abandon  a  shipment  of  goods  in- 
tended for  the  market  at  such  port,  where  they  are  the  only 
goods  insured  in  the  policy  which  remain  at  risk,  and  do  not 
arrive  at  the  port  to  which  they  were  destined. 

A  policy  being  on  a  cargo  of  flour  from  New  Orleans  to  Key 
West  and  Havana,  when  near  to  Key  West,  on  the  voyage, 
the  vessel  encountered  a  gale  which  prevented  her  from  mak- 
ing Key  West,  and  the  master  deemed  it  necessary  to  proceed 
directly  to  Havana,  where  the  flour  was  sold.  Mr.  Justice 
Martin,  giving  the  opinion  of  the  court,  said :  "  The  loss  is  a 
total  one,  because  the  intended  voyage  to  Key  West  has  been 
necessarily  abandoned."  2 

Assuming  that  the  ship  was  disabled  by  the  perils  insured 
against  from  returning  from  Havana  to  Key  West,  this  de- 
cision was  no  doubt  correct,  for  the  successive  ports  to  which 
the  ship  is  insured  are  all  essential  points  in  the  voyage,  and 
it  can  make  no  difference  whether  the  vessel  makes  the  first 
or  last  from  necessity,  and  can  neither  proceed  forward  or 
backward,  as  the  case  may  be,  to  the  others,  nor  transship  the 

1  Hudson  v.  Harrison,  3  Brod.  &  2  Atkin  v.  Mississippi  M.&  F.  Ins. 
Bing.  97  ;  6  Moore,  288.  Co.,  4  Martin,  N.  S.  661. 
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cargo  thither,  by  other  vessels  ;  in  either  case,  it  will  be  equally 
a  total  loss  of  the  remaining  part  of  the  cargo  deliverable  there. 

1605.  The  fact  whether  an  article  remains  in  specie  or  not 
has  been  sometimes  considered  a  criterion  by  which  the  loss  is 
distinguished  to  be  partial  or  total;    it  being  assumed   as  a 
rule,  that,   if  the  thing  is   so  changed,  by  the  peril  insured 
against,  as  to  be  no  longer  the  same  that  was  insured,  the  loss 
is  total. 

Thus,  the  body  of  a  coach  that  was  insured  being  thrown 
overboard,  it  was  held  to  be  a  total  loss,  because  the  wheels, 
and  what  else  remained,  did  not  constitute  a  coach.1  The 
same  principle  has  been  recognized  in  other  cases. 

The  question  whether  an  article  retains  its  identity  is,  how- 
ever, in  some  cases,  very  perplexing,  and  of  a  subtile  and 
metaphysical  character. 

1606.  Where  the  goods  are  so  damaged  by  the  perils  in- 
sured against  that  they  cannot  be  forwarded  to  the  port  of 
destination  so  as  to  arrive  in  a  merchantable  condition^  the 
assured  may  abandon. 

In  case  of  insurance  upon  sugars,  from  Liverpool  to  Calais, 
the  vessel  sailed  on  the  2d  day  of  December,  but  having  en- 
countered severe  weather,  and  struck  upon  a  bank,  was  com- 
pelled to  return  to  Liverpool  on  the  20th.  The  sugars  were 
all  more  or  less  damaged,  and  were  accordingly  sold,  and  the 
assured  abandoned.  Gibbs,  C.  J.  :  "  The  assured  are  not  jus- 
tified in  abandoning,  unless  the  property  be  in  such  a  state 
that  it  cannot  be  applied  to  the  original  purpose  of  the  voyage. 
Was  it  in  such  a  state  as  to  be  sent  to  its  original  destination  ? 
It  is  in  evidence,  that  no  part  of  it  was  in  a  merchantable 
state.  If  it  was  riot  in  a  proper  condition  for  the  market,  I  am 


1  Judah  v.  Randall,  2  Caines's  Cas.  Francia,  9  Penn.  R.   198;  and  infra, 
324.  ch.    18,   insurance   free    of    average. 

2  15  East,  559;  3  B.  &  P.  474;  See  also  Emer.  torn.   2,  c.   17,  s.  2, 
15  Mass.  Rep.  343.     See  also  2  Am.  ed.   1783,  p.   182  ;  Valin,  torn.  2,  p. 
Mar.  Ins.  1029  ;   supra,  in  respect  to  94,  ed.  1760,  sur  Ord.  1681,  tit.  Ass. 
insurance  on  the  ship,  No.   1528  and  a.  46  ;  and  Poth.  Ass.  n.  121. 

1532 ;    and   also    Am.   Ins.    Co.    v. 
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of  opinion  that  the  assured  were  entitled  to  abandon."  1  And 
the  other  judges  subsequently  concurred  in  the  opinion  that 
it  was  a  total  loss.2 

Hides  of  the  value  of  $  1,117  were  shipped  at  Valparaiso  for 
Bourdeaux.  The  vessel,  having  sprung  a  leak,  put  into  Rio  de 
Janeiro  for  repairs,  where  the  hides,  being  found  to  be  dam- 
aged, and  to  have  become  what  is  called  "greased,"  and,  on 
account  of  the  incipient  putrescency,  must  have  been  thrown 
overboard  before  arriving  at  Bourdeaux,  had  they  been  re- 
shipped,  were  landed,  and  sold  for  $  273.  And  the  question, 
in  the  English  Court  of  Common  Pleas,  was,  whether  this  was 
a  total  loss.  Tindall,  C.  J. :  "  We  are  of  opinion  that  the  loss 
is  a  constructive  total  loss.  In  consequence  of  damage  from 
one  of  the  perils  insured  against,  it  became  impracticable  to 
carry  the  hides,  in  specie,  to  the  termination  of  the  voyage  ; 
and  if  it  had  been  possible  to  have  taken  them  to  Bourdeaux, 
they  would  have  arrived  in  a  state  of  putridity,  having  alto- 
gether lost  the  character  of  hides.  We  do  not  hold  the  loss  to 
be  total,  upon  the  ground  that  the  hides,  if  carried  to  Bour- 
deaux, would  have  arrived  in  so  bad  a  state  that  they  would 
have  sold  for  less  than  the  freight  and  expenses,  or  would 
have  been  altogether  unsalable  there  ;  that  state  of  circum- 
stances might  not  be  sufficient  to  make  a  constructive  total 
loss,  where  the  underwriter  has  guarded  himself  from  being 
answerable  for  average  losses ;  but  we  hold  it  to  be  total  on 
the  ground,  and  that  ground  only,  that  upon  the  evidence 
they  never  could  have  arrived  as  hides  at  all.  The  present 
case  appears  to  agree  so  nearly  with  that  of  Dyson  v.  Row- 
croft  (3  B.  &/  P.  474),  that  no  sound  distinction  can  be  made 
in  this  respect  between  them."3 

1607.  The  submersion  of  the  cargo  does  not,  as  a  matter  of 
course,  give  a  right  of  abandonment ;  whether  it  gives  such 
right  or  not  depends  upon  the  circumstances. 

A  vessel  being  aground,  so  that  the  cargo  of  corn  was  sub- 

1  Gernon  v.  Roy.  Ex.  Ass.  Co.,  Holt,  49. 

2  S.  C.,  2  Marsh.  Rep.  92  ;  6  Taunt.  383. 

3  Roux  v.  Salvador,  1  Bing.  N.  C.  526  ;  S.  C.,  3  Bing.  N.  C.  266. 
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merged  at  high  water,  Lord  Ellenborough  remarked,  that  the 
assured  might  have  abandoned  while  it  was  in  this  condition  ; 
and  before  any  part  of  it  had  been  raised  and  dried.1 

This  position,  if  just  in  respect  to  this  particular  article,  un- 
der the  circumstances,  would  not  be  so  in  respect  to  many 
others,  to  which  the  damage,  by  being  under  water,  would  be 
trifling,  and  the  expense  of  raising  and  forwarding  them  very 
inconsiderable.  It  has  been  distinctly  held,  that  submersion 
is  not  per  se  a  total  loss  of  the  ship,2  and  still  less  would  it  be 
so  of  many  species  of  cargo.  The  question  here,  as  in  other 
cases,  is,  whether  the  article,  in  the  particular  circumstances, 
is  either  actually  or  constructively  destroyed,  or  the  voyage 
broken  up,  by  the  disaster  ?  And  in  the  case  before  Lord  El- 
lenborough, it  might  have  been  so  considered  while  the  cargo 
continued  to  be  submerged  and  the  case  desperate,  just  as  a 
capture  is  held  to  be  a  total  loss,  and  to  justify  an  abandon- 
ment, so  long  as  the  subject  remains  in  the  hands  of  the  cap- 
tors. 

1608.  In  the  United  States,  the  assured  on  goods  damaged 
to  more  than  half  of  their  value  has  a  right  to  abandon  and 
recover  the  whole  amount  insured,  as  well  as  in  case  of  a  poli- 
cy on  the  ship.3 

1609.  If  the    assured    on    goods    may  claim    immediately 
against  his  underwriters  a  loss  by  jettison  of  the  goods,  with- 
out waiting  for  the  contingency  of  the  arrival  of  the  ship  at 
the  port  of  destination,  and  without  first  demanding  contribu- 
tion from  the  other  contributory  interests,  as  it  seems  to  be 
the  better  doctrine  that  he  may,4  then  the  jettison,  as  betiveen 
the  parties  to  the  policy,  is  either  a  partial  salvage  loss  or  a 
total  loss,  according  as  the  amount  jettisoned  is  more  or  less 

1  Anderson   v.    Roy.    Exch.    Ass.  1  Johns.  335  ;  Moses  v.  Col.  Ins.  Co., 
Co.,  7  East,  38.  6  id.  219;    Marcardier  v.  Ches.  Ins. 

2  Supra,  p.  262,  No.  1526  ;  Sewall  Co.,  8  Cranch,  39  ;  1  Wheat.  228,  n.  ; 
V.  U.  S.  Ins.  Co.,  11  Pick.  90.  Gilfert  v.  Hallett,  2  Johns.  Cas.  296. 

3  Gardiner  i>.  Smith,  1  Johns.  Cas.  See  Le  Guidon,  c.  7,  a.  1. 
141  ;    Judah  v.   Randall,   2  Caines's  4  See  supra,  ch.  15,  sect.  7. 
Cas.  324  ;  Ludlow  v.  Col.  Ins.  Co., 
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than  half  of  the  value  of  all  the  goods  in  respect  of  which  the 
adjustment  is  made. 

The  French  Code  ]  restricts  the  right  to  cases  of  damage  to 
three  quarters  of  the  value. 

Valin2  supposes  this  rule  not  to  apply  to  a  case  of  the  ab- 
solute loss  of  a  part  of  the  goods  insured,  the  rest  remaining 
sound,  hut  only  to  cases  of  injury  and  deterioration  in  value 
by  sea- water  or  otherwise,  where  the  goods  remain  in  quantity. 
And  he  says  also,  that  if  a  part  of  the  goods  are  thus  damaged, 
the  assured  may  abandon  the  damaged  goods,  provided  the 
damage  exceeds  that  proportion  of  the  value,  but  that  he  can- 
not abandon  the  sound  goods,  though  the  damage  exceeds 
such  part  of  the  value  of  all  the  goods  insured. 

But  the  rule  is,  in  general,  differently  understood,  and  it  is 
held,  that  if  half  of  the  value  of  the  goods  is  lost,  whether  by 
the  destruction  of  a  part  of  the  goods,  or  deterioration  in  value 
of  a  part  or  the  whole,  the  assured  may  abandon. 

In  applying  the  rule  of  damage  or  loss  of  one  half,  three 
quarters,  or  any  other  proportion  of  the  value,  as  the  criterion 
of  total  loss  or  not  of  goods,  it  will  evidently  not,  as  in  case 
of  a  vessel,  make  a  difference  whether  the  value  is  taken  high 
or  low,  since  the  damaged  and  sound,  or  lost  and  saved  goods, 
are  estimated  at  the  same  rate.  Accordingly,  the  provision 
already  mentioned  in  the  policies  of  some  companies,  that  the 
underwriters  shall  not  be  liable  for  total  loss  on  the  ship  on 
account  of  the  amount  of  damage  merely,  unless  the  amount 
adjusted  as  a  partial  loss  would  exceed  half  of  the  amount  in- 
sured, would  be  inoperative  as  applied  to  the  cargo  unless  it 
were  construed  to  have  some  effect  in  reference  to  including 
contribution  in  general  average  in  making  the  estimate. 

1610.  In  deciding  on  the  right  of  abandonment  under  tin- 
rule  of  loss  or  damage  to  fifty  per  cent.,  a  loss  of  a  part  of  the 
goods  subject  to  be  adjusted  as  a  salvage  loss,  is  equivalent  to 
the  absolute  destruction  of  such  part,  though  the  salvage  is  to 
be  accounted  for,  of  course,  or  transferred,  whether  the  loss  be 
total,  or  only  a  partial  salvage  loss. 

1  L.  2,  tit.  10,  s.  3,  a.  180.  2  Tom.  II.  p.  201. 

VOL.  ii.  28 
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In  case  of  insurance  upon  300  barrels  of  flour,  from  New 
York  to  London,  123  barrels  were  thrown  overboard  in  mak- 
ing jettison,  and  30  more  were  sold  on  account  of  sea-damage, 
at  Norfolk,  where  the  vessel  put  in  for  the  purpose  of  refitting 
in  the  course  of  the  voyage.  The  assured  abandoned  and 
claimed  for  a  total  loss.  After  the  abandonment,  the  147  bar- 
rels of  flour  remaining  on  board  arrived  at  the  port  of  destina- 
tion. If  the  whole  value  of  the  123  barrels  thrown  overboard, 
and  also  the  whole  value  of  the  30  sold  at  Norfolk,  were  to  be 
considered  as  lost,  there  had  been  a  loss  of  more  than  half  of 
the  value  insured.  But  as  the  damaged  flour  was  sold  at  Nor- 
folk for  more  than  half  of  its  invoice  value,  if  only  the  damage 
was  considered  to  be  included  in  the  loss,  and  not  the  whole 
value  of  these  30  barrels,  there  had  not  been  a  loss  of  fifty  per 
cent.  Van  Ness,  J.,  for  the  court :  "  Of  the  300  barrels  of 
flour  insured,  not  more  than  147  barrels  arrived  at  the  port  of 
destination.  The  30  barrels  sold  at  Norfolk  were  as  much 
lost  to  the  assured,  within  the  meaning  of  the  contract,  as 
though  they  had  been  cast  into  the  sea.  The  insurer  under- 
took that  the  whole  article  insured  should  arrive  at  the  port  of 
destination.  The  plaintiffs  are  entitled  to  judgment  as  for  a 
total  loss."  1 

1611.  After  any  considerable  part  of  the  goods  insured, 
though  less  than  half  in  value,  arrives  at  the  port  of  final  desti- 
nation, so  as  to  be  landed,  being  of  any  considerable  value  as 
goods  of  the  kind  for  which  they  were  shipped,  the  assured 
cannot  abandon  and  recover  for  a  total  loss  that  occurred  pre- 
viously to  arrival." 

But  this  doctrine  has  not  been  applied,  arid  seems  not  to  be 

1  Moses  v.  Col.  Ins.  Co.,  6  Johns,  sons,   as  referees,   1850,  in  the   case 
R.  219.  of  jettison  of  more  than  half  of  an 

2  Seton  v.  Del.  Ins.  Co.,  2  Wash,  invoice   of  teas   from    on   board    the 
C.  C.  R.  175.     See  also  Mr.  Binney's  Paul   Jones,   the   remainder   arriving 
remarks,  4Binn.  506  ;  and  see  Roux  sound  at  New  York,  the  port  of  desti- 
v.  Salvador,  3  Bing.  N.  C.  206  ;  also  nation,  where  the  teas  were  at  a  lower 
2  Burr.  683.     So  decided  by  Professor  rate   than  that  at   which    they   were 
Simon  Greenleaf,  Hon.  Franklin  Dex-  valued  in  the  policy. 

ter,  and   Professor  Theophilus    Par- 
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applicable  to  an  insurance  on  a  cargo  and  its  proceeds  for  a 
trading  voyage  to  successive  ports  of  destination  for  discharging 
and  investing  the  proceeds  in  a  new  cargo. 

Such  a  case  ought  to  be  considered  to  be  one  entire  voyage 
to  the  port  of  final  destination,  and  subject  to  be  frustrated 
and  broken  up  by  a  loss  of  over  fifty  per  cent,  on  the  passage 
between  any  of  the  previous  ports. 

1612.  The  doctrine  of  constructive  total  loss   of  the  whole 
cargo  is  not  applicable  to  a  loss  at  the  port  of  its  final  destina- 
tion.    So  long  as  the  risk  continues ,  an  absolute  total  loss 
may  occur,  of  the  whole  cargo,  or  of  what  remains  at  risk 
after  a  part  of  it  has  been  discharged. 

1613.  A   loss  of  more  than  fifty  per  cent,  upon  goods,  by 
compromise  with  captors,  has  been  held  to  be  a  total  loss,  no 
less  than  sea-damage  in  that  proportion.1 

Where  a  part  of  the  goods  insured  were  condemned,  and 
the  master,  to  prevent  an  appeal,  agreed  to  pay  the  captors 
$j  5.000,  to  raise  which  sum  he  sold  more  than  half  in  value 
of  the  goods  insured,  it  was  held  to  be  a  total  loss.2 

1614.  Whether,  where  part,  or  the  whole,  of  the  goods  in- 
sured by  a  policy,  are  insured  free  from  average,  the  right  of 
abandonment  ought  to  be  the  same  as  if  the  policy  contained 
no  such -exception? 

The  principle  upon  which  an  abandonment  is  permitted  in 
case  of  damage  over  fifty  per  cent,  is,  that  the  voyage  is  there- 
by broken  up,  the  subject  is  constructively  and  in  contempla- 
tion of  law,  for  the  specified  use  or  commercial  adventure, 
destroyed  :  what  remains  of  it  being  merely  its  relics.  Analogy 
and  consistency,  therefore,  seem  to  require,  that  the  rule  should 
be  the  same  under  an  exception  of  average  ;  but  the  jurispru- 
dence is  otherwise.3 

1  Clarkson  v.    Phoen.    Ins.    Co.,  9  equivalent,  "  against  total  loss  only  " 
Johns.    R.   1  ;    Waddell  v.  Col.   Ins.  (infra,  ch.    18),   this  question  will  be 
Co.,  10  id.  61.  considered.     The  embarrassment  and 

2  Yandenheuvel  v.  Unit.  Ins.  Co.,  inconsistency  in  this  branch  of  juris- 
1  Johns.  R.  406.  prudence  can  be  remedied  only  by  th 

3  When    we    come    to    insurance  introduction   of  a  stipulation  into  the 
"free   from   average,"    or    what    is  policy. 
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1615.  The  rule,  as  now  established  by  jurisprudence  and 
practice,  is,  that  the  criterion  of  damage  over  Jiff y  per  cent,  is 
not  applicable  to    articles    insured  free  from   average;    and 
"  where  the  case  embraces  some  articles  within  and  some  with- 
out the  memorandum,  no  abandonment  for  mere  deterioration 
in  value  can  be  valid,  unless  the  damage  to  the  non-memoran- 
dum articles  exceeds  a  moiety  of  the  value  of  the  whole  goods 
insured,  including  the  memorandum  articles."  1 

1616.  Where  goods  are  thrown  overboard  in  jettison,  the 
claim  of  the  assured  against  the  underwriters  for  a  partial  or 
total   loss  rests  upon  the  same  grounds  as  if  the  goods  had 
been  lost  by  the  immediate  operation  of  the  peril  on  account  of 
which  the  jettison  is  made,  and  without  the  intervention  of 
any  act  of  the  master  and  crew.2 

1617.  The  assured  whose  goods  have  been  jettisoned  is  not 
obliged  first  to  demand  contribution  from  the  other  interests^ 
but  may  resort  in  the  first  instance  to  his  underwriters? 

1618.  A  delay  of  the  voyage  by  perils  of  the  seas,  evidently 
of  only  a  temporary  nature,  does  not  give  a  right  to  abandon 
the  cargo. 

This  rule  is  also  applicable  to  the  other  interests  in  marine 
insurance.4 

A  quantity  of  iron,  copper,  and  nails,  being  insured,  "  free 
from  average,"  on  a  voyage  from  London  to  Quebec,  the  ves- 
sel sailed  on  the  15th  of  September,  but,  having  encountered 


1  Per  Story,  J.,  giving  the  opinion  Bin.  502;    but  from   his  saying  that 
of  the  Supreme  Court,  Marcardier  v.  "it  did  not  appear  that  the  assured 
Ches.   Ins.  Co.,   8  Cranch,   39.     See  ever  applied  to  the  persons  bound  to 
also    Aranzamendi  v.   Louisiana  Ins.  contribute,  or  that  there  was  the  least 
Co.,  2  Louisiana  R.  432;  Morean  v.  d  fficulty  in  procuring  payment  from 
U.  S.  Ins.  Co.,  1  Wheat.  219.  them,"   the   decision   seems   to   have 

2  1    Emer.    659,    670;    Judah    v.  been,  in  effect,  merely  that  the  assured 
Randall,  2  Caines's  Cas.  324.  is  answerable  for  his  own  neglect,  or 

3  Maggrath  u.   Church,   1    Caines,  that  of  his  agents,  to  collect  a  contri- 
196.      See  supra,  ch.  15,  sect.  7.     A  bution  due  at  the  port  of  destination, 
contrary   opinion    was    expressed    in  of  which  there  can  be  no  question. 
Pennsylvania  by  Chief  Justice  Tilgh-  4  See  supra,  Vol.  I.  p.   632,  No. 
man,  in  Lapsley  v.  U.  S.  Ins.  Co.,  4  1102. 
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severe  gales  in  her  passage  to  Newfoundland,  was  found  to 
make  so  much  water  as  to  render  it  necessary  to  put  back  to 
Kinsale,  in  Ireland,  where  she  arrived  on  the  25th  of  October. 
The  copper  had  not  been  damaged,  but  some  of  the  boxes  of 
nails  were  damaged  seventy-five  per  cent.,  and  others  only  ten 
per  cent.  It  was  necessary  to  discharge  the  cargo  for  the  pur- 
pose of  making  a  thorough  repair  of  the  vessel.  The  repairs 
could  not  be  completed  soon  enough  to  enable  the  vessel  to 
reach  Quebec  that  season,  and  no  other  vessel  could  be  pro- 
cured at  Kinsale  or  Cork  to  carry  on  the  cargo ;  and  besides,  it 
was  too  late  to  prosecute  the  voyage  that  season.  The  voy- 
age was  accordingly  given  up,  and  the  captain  sailed  on 
another  voyage,  and  the  goods  insured  were  sold. 

Lord  Ellenborough  said  :  "  The  ship  was  under  a  temporary 
disability ;  though  the  means  of  repairing  her  were  no  doubt 
easily  attained  at  so  commodious  a  harbor  as  Kinsale,  and  it 
does  not  appear  that  the  necessary  repairs  could  not  have  been 
made  before  March.  However,  she  could  not  be  repaired  in 
time  for  the  voyage  that  season.  This  then  is  a  case  of  the 
loss  of  the  voyage  for  that  season.  The  only  description  of 
loss  is  a  temporary  suspension  of  the  voyage.  But  an  inter- 
ruption of  the  voyage  does  not  warrant  the  assured  in  totally 
disengaging  himself  from  the  adventure,  and  throwing  this 
burden  upon  the  underwriters."  1 

This  insurance  was  "  free  from  average,"  but  the  opinion  of 
the  court,  in  respect  to  breaking  up  the  voyage,  does  not  ap- 
pear to  turn  at  all  upon  that  exception. 

1619.  Other  circumstances  attending  a  disaster  may  be 
taken  into  consideration,  together  with  the  delay  in  deciding 
the  question  of  partial  or  total  loss  of  the  cargo. 

A  case  before  Abbott,  C.  J.,  and  Bayley,  Holroyd,  and  Best, 
Justices,  was  held  one  of  total  loss,  where  a  fifth  part  of  a 
shipment  of  logwood  insured  on  a  voyage  from  Sierra  Leone  to 
London  was  sold  to  defray  the  expense  at  Barbadoes,  whither 

1  Anderson  v.  Wallis,  2  M.  &  S.  1525,  as  to  delay  in  reference  to  total 
240.  See  also  sect.  5,  supra,  No.  loss  of  the  ship. 

28* 
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the  ship  had  been  barratrously  carried,  arriving  there  April  20, 
the  remainder  being  forwarded  by  another  ship  to  the  assured 
in  London  in  the  August  following,  without  his  order.1  The 
abandonment  was,  no  doubt,  duly  made,  as  no  negligence  in 
this  respect  is  mentioned  in  the  case.  The  decision  is  put 
partly  upon  the  fact  that  the  assured  did  not  himself  order  the 
transshipment ;  but  this,  if  it  has  any  bearing,  only  goes  to  the 
point  of  his  not  having  renounced  or  invalidated  his  claim  for 
a  total  loss.  Considering  the  case  as  one  of  delay  merely,  it 
would  clash  with  that  in  which  it  had  been  held  by  Lord 
Ellenborough  and  his  associates,  that  a  postponement  of  a 
voyage  to  the  following  season  did  authorize  an  abandon- 
ment. The  delay,  the  transshipment,  and  the  sale  of  part  of 
the  shipment  to  meet  expenses,  were  all  considered  as  going 
together  to  make  a  case  for  abandonment. 

1620.  An  embargo,  or  other  arrest  or  detention,  evidently 
intended  for  only  a  short  duration,  does  not  give  a  right  to 
abandon  ;  2  but  if  it  purports  to  be  for  a  long  or  indefinite  con- 
tinuance, it  is  such  a  breaking  up  of  a  voyage,  or  interference 
with  the  use  and  control  of  the  subject  insured,  as  constitutes 
a  constructive  total  loss.3 

1621.  In  the  early  cases  on  capture,  in  determining  whether 
the  loss  was  total,  it  was  considered  whether  the  captors  had 
carried  the  vessel  within  the  jurisdiction  of  their  own  govern- 
ment,—  "infra   prsesidia,"  —  and  whether  the   property   was 
changed  ;  the  principle  being  assumed,  it  seems  that  the  loss 
was  not  total  until  the  assured  was  divested  of  his  property  in 
the  subject.4 

But   it   is  now  universally  held,    that,   where    the    policy 
contains  no  stipulation  to  the  contrary,  a  capture  gives  the 


1  Dixon  v.  Reid,  5  B.  &  Aid.  597.  also    M'Bride  v.    Mar.   Ins.   Co.,   5 

2  See  supra,  sect.  5,  No.  1525.  Johns.  R.  299. 

3  -2  Burr.  696  ;  4  Cranch,  43.     See        4  Assievedo  v.  Cambridge,  10 Mod. 

Odlin  v.  Ins.  Co.  of  Penn.,  Condy's  77;  v.  Sands,  ibid.  79;  Goss 

Marsh.  508.  n.,  and  S.  C.,  2  Wash.  v.   Withers,  2  Burr.   683;    Dean    v. 

C.  C.  R.  312  ;  4  Cranch,  44;   Leer.  Dicker,    2    Str.    1250;    Hamilton  v. 

Boardman,  3    Mass.  Rep.  245.     See  Mendes,  2  Burr.  1198. 
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right  of  abandoning  immediately  ;  and  this  right  subsists  so 
long-  as  the  property  is  detained  by  the  captors  or  by  their  gov- 
ernment, whether  in  port  or  at  sea. 

The  character  of  total  loss,  and  the  right  of  abandonment, 
continue  after  the  condemnation  of  the  property  and  an  appeal 
by  the  assured  to  a  superior  court ; l  and  after  acquittal  and  an 
appeal  by  the  captors  which  prevents  the  decree  of  restitution 
from  being  executed.2  And  Chief  Justice  Tilghman  says, 
"  While  the  case  remains  open  to  an  appeal,  and  the  property 
is  held  by  the  captors,  the  peril  cannot  be  said  to  be  over."  3 

1622.  A  loss  of  goods  by  capture  or  other  arrest  ceases  to 
be  total  on  the  decree  of  acquittal  and  for  the  restoration  of  the 
property,  unless  by  reason  of  the  damage,  or  some  hindrance 
in  consequence  of  the  capture  or  arrest,  or  other  peril  insured 
against,  the  prosecution  of  the  voyage,  or  other  contemplated 
destination  or  use  of  the  subject  of  the  insurance,  is  still  pre- 
vented. The  right  to  abandon  may,  in  such  case,  have  ceased 
before  the  assured  is  restored  to  the  actual  possession  of  the 
subject. 

Insurance  being  made  on  goods  from  Philadelphia  to  St. 
Jago  de  Cuba  and  back,  the  property  was  captured  by  the 
French,  but  acquitted  in  the  Court  of  Admiralty,  in  St.  Do- 
mingo, on  the  6th  of  June,  1806,  from  which  decree  the  cap- 
tors appealed,  and  the  decree  was  affirmed  by  the  court  hav- 
ing final  jurisdiction  on  the  10th  of  the  same  month.  The 
master  could  not  return  to  the  vessel  with  the  order  of  restitu- 
tion until  the  21st  of  June.  On  the  22d,  the  officer  in  posses- 
sion of  the  vessel  and  cargo,  so  soon  as  the  order  of  acquittal 
and  restitution  was  shown  to  him,  delivered  them  to  the  mas- 
ter. The  assured  having  intelligence  of  the  capture,  had 
abandoned  on  the  21st  of  June.  This  was  held  in  Pennsyl- 
vania not  to  be  a  total  loss  at  the  time  of  the  abandonment, 
nor  at  any  time  after  the  final  decree  of  restitution.4 

1  Dorr   v.   Un.   Ins.  Co.,    8  Mass,     this,  Dutilgh  v.  Gatliff,  4  Dull.  446J  4 
Rep.  494;  Rhinelander  v.  Ins.  Co.  of    Cranch,  31,  n. 

Penn.,  4  Cranch,  29.  4  Adams  v.  Del.  Ins.  Co.,  3  Binn. 

2  Hordes  v.  Ilallet,  1  Caines,  444.       287. 

3  3  Bin.  293,  where   he  cites   for 
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A  similar  decision  had  been  previously  made  by  the  Su- 
preme Court  of  the  United  States,  under  a  policy  on  the  brig 
Holla,  which  had  been  captured,  and  a  final  decree  of  restitu- 
tion awarded  on  the  9th  of  July,  1806,  and  restitution  was 
actually  made  on  the  19th  of  that  month.  The  assured  had 
made  an  abandonment  on  the  17th.  Mr.  C.  J.  Marshall,  in 
giving  the  opinion  of  the  court,  said  :  "  A  detention  by  cap- 
ture or  embargo  may  be  of  such  long  continuance  as  to  defeat 
the  voyage.  Those  detentions,  therefore,  are  for  the  time 
total  losses,  and  they  furnish  reasonable  ground  for  the  appre- 
hension that  their  continuance  may  be  of  such  duration  as  to 
break  up  the  voyage,  or  ruin  the  assured  by  keeping  his  prop- 
erty out  of  his  possession.  Such  a  case,  therefore,  upon  the 
true  principles  of  the  contract,  has  been  considered  as  justify- 
ing an  abandonment,  and  a  recovery  for  a  total  loss.  But 
when  a  final  decree  has  been  awarded,  the  peril  is  over.  On 
no  reasonable  calculation  can  it  be  supposed  that  such  a  delay 
of  restitution  will  ensue,  as  from  that  time  to  break  up  the 
voyage."  l 

1623.  Where,  by  reason  of  the  direct  operation  of  the  perils 
insured  against,  the  sale  of  the  cargo  is  rendered  necessary, 
and  is  made  by  the  master,  the  assured  has  a  right  to  aban- 
don. 

In  reference  to  cargo  as  well  as  the  ship,  it  is  not  the  sale 
itself,  independently  considered,  which  gives  the  right  to 
abandon,  for  this  is  not  one  of  the  risks  expressly  insured 
against;  but  it  is  the  occasion  of  making  it,  namely,  the  oper- 
ation of  the  perils  insured  against.2 

A  sale  is  authorized  in  case  of  the  cargo  being  so  damaged 

1  Marshall  v.  Del.  Ins.  Co.,  4  Cra.  Bremen   on   the  2Sth  of  that  month, 

202  ;   2  Wash.  C.  C.  R.  54.     Under  the  abandonment  was  held  in  an  early 

a  policy  on  a  cargo  of  teas  from  New  case,  by  the  Supreme  Court  of  Massa- 

York  to  Bremen,  where  the  ship  was  chusetts,  to  be  valid.     Dorr  v.  N.  E. 

captured  and  carried  into  an  English  M.  Ins.  Co.,  4  Mass.   R.  2-21.     This 

port,  and  restoration  was  decreed  on  case  does  not  accord  with  the  subse- 

the  16th  of  June,  and  abandonment  quent  jurisprudence  on  the  subject, 
made  in  Boston  on  the  18th  of  July,  2  Vide  supra,  sect.  5,  No.  1571. 
and  the  cargo  was  transshipped  for 
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that  it  cannot  be  carried  on  to  the  port  of  destination  and  be  of 
any  value  on  arrival  there ;  l  or  if  it  cannot  arrive  in  specie.2 

If  a  part  only  of  the  cargo  is  damaged,  this  does  not  justify 
the  sale  of  what  is  saved,  if  it  can  be  forwarded  to  the  port  of 
destination.3 

A  master  may  also  sell  or  hypothecate  goods,  in  a  pressing 
emergency,  to  raise  funds  to  repair  in  a  foreign  port ; 4  but  this 
is  the  appropriation  of  them  by  the  ship-owner,  and  not  a  loss 
by  the  perils  of  the  sea. 

A  ship  insured  from  Carlscrona  in  Sweden  to  Deptford  in 
England,  free  from  average,  was  compelled,  on  account  of 
damage  by  collision,  to  put  into  Warberg  Roads,  a  small  fish- 
ing place  on  the  coast  of  Sweden,  where,  on  being  surveyed, 
it  was  reported  that  she  could  not  proceed  without  expensive 
repairs.  The  assured,  on  receiving  intelligence  of  the  disas- 
ter, without  making  a  formal  abandonment,  laid  it  before  the 
underwriters,  who  declined  to  interfere,  and  denied  his  right 
to  abandon.  He  thereupon  ordered  the  master  to  sell  the  ves- 
sel, and  also  the  cargo,  which  was  insured  in  the  same  policy 
with  the  same  exception  and  remained  undamaged,  and  the 
proceeds  of  the  sale  were  not  sufficient  to  pay  the  expenses  of 
salvage.  Lord  Ellenborough  and  his  associates  held  that  the 
assured  could  not  recover  for  either  ship  or  cargo,  because  the 
ship  remained  in  specie  and  no  abandonment  had  been  made 
to  the  underwriters  to  enable  them  to  elect  whether  to  repair 
it,  and  the  goods  were  undamaged.5 

The  true  ground  of  the  decision,  if  there  was  such  ground, 
seems  to  have  been,  that,  according  to  the  English  rule,  the 
ship  was  not  proved  to  be  so  damaged  that  she  could  not  have 
been  repaired  at  less  cost  than  her  value,  or  that  other  con- 
veyance for  the  cargo  might  not  have  been  had.  As  to  the 

1  Jordan    v.    Warren   Ins.    Co.,    1         4  Vide  supra,  No.  1569. 

Story's  R.  342;  Pope  v.  Nickerson,  5  Martin  v.  Crockatt,  14  East,  465. 

3  Story's  R.  466.  See  remarks  upon  this  case  by  Par- 

2  Fleming   v.    Smith,    1   House  of  ker,  C.  J.,  in  Jordon   v.  Mass.  F.  £ 
Lords  Cases,  513,  per  Lord  Campbell.  M.  Ins.  Co.,  2  Pick.  R.  2ii>. 

3  Pope  v.  Nickerson,  3  Story's  R. 
466. 
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assured's  not  abandoning,  his  laying  the  case  before  the  under- 
writers implied  a  demand  for  a  total  loss,  since  he  had  no 
claim  for  any  other ;  and  besides,  the  denial  by  the  under- 
writers of  his  right  to  abandon  seemed  to  imply  that  they 
understood  him  to  claim  a  total  loss,  and  such  a  claim,  if  dis- 
tinctly made,  is  in  effect  an  abandonment.  Their  denial  of  his 
right  to  make  an  abandonment  seems  to  have  been  a  sufficient 
refusal  to  accept  one  ;  and  as  to  their  having  an  opportunity 
to  repair  the  vessel,  the  laying  of  the  case  before  them  seems 
to  have  given  them  sufficient  opportunity  to  do  so,  if  they 
chose.  But  it  does  not  appear  that  the  assured  is  required  to 
give  the  underwriters  such  election  in  any  case  whatsoever, 
except  in  those  cases  where  his  obligation  to  make  an  aban- 
donment without  delay  incidentally  gives  it  to  them. 

The  master's  authority  to  sell  the  cargo  has  been  admitted 
by  courts,  with  rigid  restrictions,  and  Lord  Ellenborough  is,  in 
one  case,  reported  to  have  denied  the  master's  authority  under 
any  circumstances  to  sell  the  whole  of  the  cargo  ; l  but  such  a 
doctrine  would  be  extremely  prejudicial  to  the  interests  of  both 
shippers  and  underwriters,  and  this  authority  has  been  estab- 
lished beyond  question. 

"  Though  in  the  ordinary  state  of  things,"  says  Sir  William 
Scott,  "the  master  is  a  stranger  to  the  cargo  beyond  the  pur- 
poses of  safe  custody  and  conveyance,  yet  in  cases  of  instant 
and  unforeseen  and  unprovided  necessity  the  character  of 
agent  and  supercargo  is  forced  upon  him  by  the  general  policy 
of  the  law  •  unless  the  law  can  be  supposed  to  mean  that  val- 
uable property  in  his  hands  is  to  be  left  without  protection  and 
care.  Suppose  the  case  of  a  ship  driven  into  port  with  a  per- 
ishable cargo,  or  suppose  the  vessel  unable  to  proceed,  or  to 
stand  in  need  of  repairs.  What  must  be  done  ?  The  master 
must  in  such  case  exercise  his  judgment  whether  it  would  be 
better  to  transship  the  cargo,  if  he  has  the  means,  or  to  sell  it. 
It  is  admitted,  in  argument,  that  he  is  not  absolutely  bound  to 
transship ;  he  may  not  have  the  means  of  transshipment ;  but 

i  Wilson  v.  Millar,  2  Stark.  1. 
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even  if  he  has,  he  may  act  for  the  best  in  deciding  to  sell.  If 
he  acts  unwisely,  still  the  foreign  purchaser  will  be  safe  under 
his  acts.  If  he  has  not  the  means  of  transshipping  the  cargo, 
he  is  under  an  obligation  to  sell,  unless  it  can  be  said  that  he 
is  under  an  obligation  to  let  it  perish."  l 

1624.  Where,  in  case  of  the  ship  being  disabled,  the  cargo 
is  in  a  condition  jit  for  transshipment,  and  an  opportunity  to 
transship  offers,  or  will  offer  within  a  reasonable  time,  it  is  the 
duty  of  the  master,  or  supercargo,  to  transship  ;  and  the  same 
obligation  would  rest  upon  the  ship-owner  as  between  him 
and  the  insurers  if  he  were  in  charge  of  the  cargo.9 

1625.  If  the  master  sells  the  cargo  when  he  is  bound  to 
transship,  or  the  circumstances  otherwise  do  not  authorize  him, 
the  sale  is  void,  and  the  goods  may  be  reclaimed  by  the  owner. 

Where  some  indigo,  part  of  the  cargo  of  a  wrecked  ship, 
was  sold  by  the  master  at  the  Cape  of  Good  Hope,  in  trover, 
in  England,  by  the  owner  of  the  indigo,  Lord  Tenterden  and 
his  associates  adjudged  the  sale  to  be  void,, and  the  vendee  to 
be  liable.3 

It  is  suggested  by  Mr.  Justice  Story,  that  the  proceedings 

1  The    Gratitudine,    3    Chr.    Rob.  Arthur  v.  Schooner  Cassius,  2  Story's 
240.     See   also  The  Betty  Cathcart,  R.   81.     And  Dallas,  C.   J.,  and   his 
1  Chr.  Rob.  220.     In  the  former  case  associates  of  the  English  C.  P.,  made 
Lord  Stowell's  doctrine,  that,  "  If  the  a  similar  decision  in  case  of  the  mas- 
master  acts  unwisely,  still  the  foreign  ter's  neglecting  to  forward  the  cargo 
purchaser  will  be  safe  under  his  acts,"  by  transshipping   it  or   repairing  his 
is  not  sustained  in  the  common  law  own  vessel.     Cannan  v.   Meaburn,  1 
jurisprudence.  Bing.  213.     This  liability  will  be  sub- 

2  See  infra,  No.   1625.  ject  to  the  general  limitation   of  the 

3  Freeman  r.  East  India  Co.,  5  B.  liability  of  ship-owners  to  the  value  of 
&  Aid.  6 17.     See  also  Morris  v.  Rob-  the  ship,  or  other  amount,  according 
inson,  3  B.  &  Cr.  196  ;  S.  C.,  5  Dowl.  to  the  laws  of  the  place  to  which  the 
&  Ryl.  35.     The   ship-owners  were  ship  belongs.     Pope  v.  Nickerson,  3 
held  by  Mr.  Justice  Story   to  be   an-  Story's  R.  456.     It  is  not  to  be  sup- 
swerable  to  the  shipper  for  a  cargo  posed  that  the  ship-owner  is  bound  to 
destined  to  Velasco,   where  the  con-  transship   at  his   own   expense   at   a 
signee   refused   to   receive  it,   which  freight  for  the  remainder  of  the  voy- 
was  thereupon    carried   to   New  Or-  age  above  that  stipulated  for  the  whole 
leans,  and  there  sold  by  the  master,  voyage.     Vide  supra,  No.  1463. 
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of  the  master  in  selling  the  cargo  in  an  emergency  are  pre- 
sumed to  be  proper  until  the  contrary  appears,1  corresponding 
with  the  remark  of  Lord  Stowell,  that  the  title  of  the  foreign 
purchaser  will  be  good  notwithstanding  the  mistake  of  the 
master  in  making  the  sale ;  2  but  the  better  doctrine  seems  to 
be,  in  respect  to  the  cargo  no  less  than  in  respect  to  the  ship,3 
that  the  maxim  caveat  emptor  is  applicable. 

1626.  The  cargo  may  be  hypothecated  by  the  master  in  an 
emergency  where  such  measure  is  necessary.*     In  case  of  the 
pledge  of  the  cargo  for  advances  to  extricate  it  from  the  perils 
insured  against,  bearing  directly  upon  it.  the  respondentia  or 
other  lien  does  not  constitute  a  total  loss,  any  more  than  the 
bottomry  of  a  vessel  constitutes  a  loss  on  the  vessel.      The 
loss  is  the  amount  expended,  including  the  interest,  ordinary  or 
extraordinary,  and  if  the  total  loss  is  occasioned  by  a  sale  un- 
der proceedings  to  satisfy  the  lien,  of  which  the  assured  had 
notice,  and  an  opportunity  to  discharge  it,  any  aggravation  of 
the  loss  by  his  neglect  to  discharge  it  will  be  at  his  own  risk, 
without  enhancing  the  liability  of  the  insurers. 

So  far  as  the  hypothecation  of  the  cargo  is  for  funds  to  re- 
pair the  ship,  it  is  a  matter  between  the  shipper  and  the  ship- 
owner, not  affecting  the  underwriter  on  the  cargo.5 

1627.  In  case  of  the  master's  hypothecation  of  the  cargo  for 
advances,  which  is  a  conditional  authority  for  a  sale,  the  lender 
is  boiiinL  as  the  purchaser  is  in   a  sale,  to  see  that  there  is  a 
necessity  for  the  measure,  and  the  validity  of  the  hypotheca- 
tion or  other  pledge    will  depend  upon  the  necessity  of  the 
advance.6 

1628.  Where  the  cargo  is  sold  in  consequence  of  the  opera- 
tion of  the  perils  insured  against  in  breaking  up  the  voyage, 

1  Robinsgn  v.  Commonwealth  Ins.  5  The   repayment   of  such    forced 
Co.,  3  Sumn.  R.  221.  loans  is  held  by  Wai  worth,   C.  J.  to 

2  The  Gratitudine,  3Chr.  Rob.  240.  be   secured    by    a   lien    on  the   ship. 

3  Vide  supra,  No.  1569,  1570  ;  also  American  Ins.  Co.  v.  Coster,  3  Paige's 
Gardner  r.  Salvador,  1  Mood.  &  R.  Ch.  R.  323. 

118.  6  Vide   supra,  sect.  5,    No.    1569, 

4  The  Zephyr,  3  Mason's  R.  341.       1570. 
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the  claim  for  a  total  loss  is  not  defeated  by  the  supercargo"1  s 
investing  the  proceeds  for  the  purpose  of  remittance,  and  not 
as  a  new  commercial  adventure  merely  for  profit. 

A  ship  on  a  voyage  from  the  United  States  to  Canton  put 
into  the  Isle  of  France,  at  which  place  the  voyage  was  given 
up  on  account  of  sea-damage  sustained  by  the  ship,  and  an 
abandonment  of  the  cargo,  consisting  of  Spanish  dollars,  was 
seasonably  made.  It  was  held  that  the  abandonment  was  not 
defeated  in  consequence  of  an  investment  of  the  dollars  in  cot- 
ton by  the  supercargo  at  the  Isle  of  France,  to  be  shipped  to 
England,  as  the  best  mode  of  remittance.  In  this  case  the 
supercargo  was  himself  interested  in  the  profits  of  the  voyage, 
but  he  was  not  insured  in  the  policy  in  question.  It  was  held 
that  his  interest  in  the  profits  did  not  .affect  the  character  of 
the  investment  in  cotton  so  as  to  defeat  the  abandonment,  as 
he  did  nothing  more  than  it  would  have  been  the  duty  of  the 
master  to  have  done,  or  at  least  than  he  would  have  been  jus- 
tified in  doing,  if  no  supercargo  had  sailed  with  him.  It  does 
not  appear,  however,  that,  if  one  of  the  parties  insured  in  the 
policy  had  been  supercargo,  and  invested  the  dollars  in  cotton 
as  the  best  mode  of  remittance,  it  would  have  defeated  his 
right  of  abandonment.1 

1629.  In  case  of  sale  of  the  cargo  under  foreign  admiral- 
ty or  other  proceedings,  and  purchase  of  it  by  the  master,  the 
shipper  or  his  underwriters  are  entitled  to  adopt  his  purchase.2 

SECTION    VII.       OF    THE    FREIGHT. 

1630.  One  of  the  grounds  of  abandoning  freigJit  is  a  total 
loss  of  the  ship,3  by  its  becoming  a  wreck  or  being  innavigable. 

An  indefinite  detention  of  the  ship,  or  one  for  so  long  a 
period  as  to  break  up  the  voyage,  is  also  a  total  loss  of 
freight. 

1  Pacific   Ins.    Co.    v.    Catlett,    4  2  See  supra,  sect.  5,  No.  1580. 

Wend.  75 ;  and  see  Catlett  v.  Pacific  3  Idle  v.  Roy.  Exch.  Ass.  Co.,  3 

Ins.  Co.,  1  Wend.  561,  and  1  Paine,  Moore,  115;  Parmeter  v.  Todhunter, 

594.  1  Camp.  541. 
VOL.  ii.                          29 
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A  policy  being  made  on  freight,  from  New  York  to  Havana, 
the  vessel  was  driven  ashore  at  Sandy  Hook,  and  was  so  much 
damaged,  that  it  required  about  a  fortnight  to  repair  her  and 
fit  her  for  sea.  The  voyage  was  relinquished,  and  the  assured 
demanded  a  total  loss.  Mr.  Justice  Kent  said, — and  Chief 
Justice  Lewis  and  Mr.  Justice  Livingston  concurred  in  his 
opinion,  —  "It  appears  to  me,  that  the  same  peril,  and  to  the 
same  extent,  ought  to  exist,  to  authorize  a  recovery  on  a  poli- 
cy on  freight,  as  on  a  policy  on  the  ship."  l 

1631.  In  case  of  a  constructive  total  loss  of  the  ship   by 
damage  over  fifty  per  cent,  of  its  value,  under  the  American 
rule,  the  assured  on  freight  is  not  obliged  to  waive  his  right  to 
abandon  the  ship,  and  make  repairs,  or  incur  charges  exceed- 
ing half  of  its  value,  for  the  purpose  of  prosecuting  the  voyage 
and  earning  the  whole  freight,  but  may  abandon  both  ship 
and  freight,  and  recover  for  a  total  loss  against  the  respective 
underwriters  on  each.2 

1632.  If  the  ship  is  rendered  innavigable,  and  cannot  be 
repaired  for  the  prosecution  of  the  voyage,  and  another  can  be 
procured  within  a  reasonable  time  and  distance,  and  the  mas- 
ter has  means  to  procure  such  other  at  an  expense  materially 
less  than  the  amount  of  the  freight  for  the  voyage,  the  under- 
writer on  freight  or  profits  is  not  liable  to  be  prejudiced  by  the 
master's  neglect  to  transship,  any  more  than  the  underwriter 
upon  the  cargo,3  and  the  loss  will  be  adjusted  as  if  the  cargo 
had  been  transshipped  and  forwarded  ;  and  will  be  partial  or 
total  according  to  the  amount  of  the  loss.4 

In  case  of  neglect  to  transship,  the  question  is,  whether  it 
was  the  master's  duty  to  procure  another  ship;  that  is, 
whether  he  had,  or  should  have  had,  the  means  to  procure  a 
suitable  one,  and  whether  it  could  have  been  procured  within 
a  reasonable  time,  and  at  a  freight  materially  less  than  that  for 
the  whole  original  voyage. 

*  Herbert  v.  Hallett,  3  Johns.  Cas.         3  See  supra,  No.  1625. 
93.  4  See  Jordan  v.  Warren  Ins.  Co., 

2  Am.  Ins.  Co.  v.  Center,  4  Wend.     1  Story's  R.  342. 
45. 
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1633.  If,  notwithstanding  the  disaster  to  the  ship,  the  mas- 
ter is  ready  to,  and  can,  repair  the  damage  so  as  to  carry  on 
the  cargo  within  a  reasonable  time,  to  the  port  of  destination, 
and  so  earn  freight,  he  has  a  right  to  do  so,  unless  the  shipper 
will  pay  him  fall  freight.1  In  such  case,  therefore,  there  is 
not  any  loss  of  freight,  total  or  partial. 

The  freight  of  a  cargo  of  flour  being  insured  from  New 
York  to  Barcelona,  the  ship  was  stranded  on  Long  Island 
soon  after  sailing,  in  consequence  of  which  the  cargo  was  so 
much  damaged,  that  it  was  not  in  a  fit  state  to  be  reshipped, 
and  would  not,  if  carried  on,  have  been  worth,  the  freight  at 
Barcelona.  It  was  sold  at  New  York,  for  about  double  the 
amount  of  freight.  The  damage  to  the  ship  was  repaired  in  a 
few  days.  This  was  held  not  to  be  a  total  loss.  Mr.  Chief 
Justice  Kent  said:  "  The  assured  had  a  right,  on  refitting  the 
ship  in  due  season,  to  insist  on  taking  the  cargo,  or  to  be  paid 
their  full  freight.  Whether  it  would  have  been  wise  or  foolish 
in  the  shipper  to  have  sent  on  the  flour,  in  the  condition  it 
was  in,  was  a  question  not  to  be  put  by  the  assured."  Ac- 
cordingly, the  whole  freight  would  have  been  earned  and  due 
from  the  shippers,  if  the  cargo  had  been  transported  in  com- 
pliance with  the  charter-party,  although  it  should  have  been 
of  no  value  at  the  port  of  destination.2 

Freight  being  insured  from  Richmond,  Virginia,  to  Nice,  in 
Piedmont,  the  master  was  obliged,  by  stress  of  weather  and 
damage,  to  put  into  Kennebunk,  in  Maine,  to  refit,  which 
could  not  be  done  in  less  than  two  months.  The  shipper  of 
some  tobacco,  being  afraid  of  being  too  late  for  the  public 
sales  if  he  waited,  insisted  on  shipping  his  tobacco  by  another 
vessel,  offering  to  pay  the  freight  pro  rata  if  any  was  due,  to 
which  the  ship-owner  consented,  and  it  was  accordingly 
shipped  by  another  vessel.  The  rate  of  freight  from  Kenne- 
bnnk  to  Nice  was  the  same  as  from  Richmond,  so  that  no 
freight  pro  rata  was  earned.  The  freight  was  abandoned.  It 
was  held  not  to  be  a  total  loss  of  freight ;  but  that  the  master 

1  Herbert  v.  Hallett,  3  Johns.  Cas.        2  Griswold  v.  New  York  Ins.  Co., 
93.  1  Johns.  205;  3  id.  321. 
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had  a  right  to  detain  the  cargo  until  the  vessel  could  be  re- 
paired, unless  the  shipper  tendered  him  the  whole  freight  ;  and 
that,  in  such  a  case,  the  master  is  allowed  a  "reasonable" 
time  to  repair^;  and  that  what  is  a  reasonable  time  must  be 
determined  by  all  the  circumstances,  taking  into  consideration 
what  a  prudent  ship-master  would  do  in  a  similar  case,  with- 
out regard  to  the  state  of  the  markets.1 

1634.    Where  the  ship  is  wrecked  or  disabled,  and  the  ship- 
per, himself,  or  by  his  agent,  prefers  to  take  his  goods  at  an 
intermediate  port  rather  than  to  have  them  forwarded  to  the 
port  of  destination,  and  the  ship-owner,  himself,  or   by  his 
agent,  chooses  to  deliver  the  goods  to  the  shipper  rather  than 
to  reship   them  for  the  port  of  destination,  this  is  a  case  of 
freight  pro  raid  earned,  and  accordingly  a  case  of  partial  loss 
of  freight. 

In  such  cases  the  whole  transaction  is  frequently  in  the 
hands  of  the  master,  who  must  represent  both  parties,  and  he 
must,  therefore,  be  presumed  to  represent  each,  according  as 
one  or  the  other,  or  both,  being  prudent  men,  would  have 
acted  had  they  been  present. 

If  the  distance  to  go  for  another  vessel  is  great,  the  chance 
of  finding  a  suitable  one  doubtful,  or  the  freight  to  be  paid 
nearly  equal  to  that  for  the  whole  voyage,  or  if  the  undertak- 
ing might  be  subject  to  embarrassments  and  contingencies,  it 
may  well  be  presumed  that  he  acts  in  behalf  of  the  ship-owner 
in  deciding  not  to  reship. 

If  the  market  for  the  cargo  is  as  good  at  the  intermediate 
port  as  at  that  of  destination,  or  better,  and  the  proceeds  of  the 
sale  there  can  conveniently  be  made  available  to  the  shipper, 
or  if  the  cargo  is  not  in  a  good  condition  to  be  forwarded,  then 
the  master  may  reasonably  be  supposed  to  represent  the  ship- 
per in  deciding  not  to  transship. 

In  case  of  the  concurrence  of  the  interests  of  both  parties  in 
terminating  the  adventure  at  the  intermediate  port,  and  of  its 
being  actually  there  terminated,  it  should  be  presumed  to  have 

i  Clark  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.  104. 
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been  so  terminated  by  their  mutual  consent,  and,  accordingly, 
that  pro  rata  freight  is  to  be  allowed  in  the  proportion  of  the 
voyage  performed. 

If  the  motives  of  the  master's  course  are  wholly  on  the  side 
of  one  party,  then  he  must  be  presumed  to  have  acted  in  be- 
half of  such  party.1 

1635.  If  the  ship  is  wrecked  or  so  damaged  as  to  be  irre- 
parable, or  if  it  is  reparable,  but  not  within  reasonable  time  to 
carry  on  the  cargo,  the  master  may  retain  the  cargo  to  for- 
ward it  by  another  suitable  ship  in  due  time,  unless  the  ship- 
per will  pay  him  the  amount  of  salvage  that  he  might  thus 
realize  on  freight  for  the  original  ship. 

In  such  case,  therefore,  there  is  a  chance  of  saving  pro  rata 
freight  for  the  original  ship,  but  whether  any  such  freight  can 
be  realized  is  contingent  until  the  goods  arrive  at  the  port  of 
destination.  During  this  period,  therefore,  the  loss  on  freight 
continues  to  be  total,  if  the  second  freight  is  over  half  of  the 
original  one,  and  is  a  good  subject  for  an  abandonment  made 
immediately  on  receipt  of  intelligence,  and  before  the  arrival 
of  the  substituted  ship  at  the  port  of  destination.  After  arrival 
there,  an  abandonment  is  too  late. 

Freight  being  insured  from  New  York  to  Bremen,  the  ves- 
sel put  into  the  Texel,  where  the  master  stranded  his  ship,  to 
avoid  running  foul  of  other  ships  that  were  adrift,  by  which 
she  was  so  much  damaged  as  to  make  it  expedient,  in  the 
opinion  of  surveyors,  to  sell  her.  The  cargo  was  seized  by 
the  order  of  the  government,  while  it  was  in  lighters,  after 
the  ship  had  been  stranded.  The  assured  claimed  a  total  loss. 
Mr.  Chief  Justice  Kent,  giving  the  opinion  of  the  court,  said: 
"  To  have  entitled  the  assured  to  freight,  there  must  have 

1  See  Hurtin  v.  Union  Ins.  Co.,  1  1633.     These  cases  do  not  specifical- 

Wash.  R.  530  ;  Callender  v.  Ins.  Co.  ly  assert  the  doctrine  laid  down  in  the 

of  N.  Am.  5  Bin.  525  ;    Herbert  v.  text,  but  will  be  found  to  involve  it, 

Hallett,  3  Johns.  Cas.  93  ;  supra,  No.  and,  in  general,  incidentally  imply  it, 

1630  ;    Griswold   v.  New  York  Ins.  or,  at  least,  they  afford  good  ground 

Co.,  1  Johns.  205  ;  3  id.  321  ;  supra,  from  which  to  infer  it,  if  it  needs  to 

No.  1633  ;  Clark  v.  Mass.  F.  &  M.  be  supported  by  any  authority. 
Ins.   Co.,  2   Pick.   104;    supra,  No. 

29* 
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been  a  delivery  of  the  cargo  at  Bremen,  or  a  voluntary  accept- 
ance of  it  at  the  Texel  by  the  consignees,  or  a  refusal  by 
them,  upon  an  offer  made,  to  have  the  goods  sent  on  in  another 
vessel.  Neither  of  these  events  happened.  The  freight  was, 
therefore,  lost  to  the  assured.  The  next  inquiry  is,  by  what 
means  it  was  lost,  and  whether  the  goods  might  have  been 
sent  on  to  Bremen  by  another  vessel.  If  this  might  have 
been  done,  and  the  omission  to  do  it  arose  from  the  voluntary 
act  of  the  master,  it  appears  to  be  reasonable  and  consistent 
with  the  principles  of  the  contract,  that  the  insurers  should  be 
discharged,  and  they  were  accordingly  held  to  be  so.1 

1636.  Where,  as  in  the  case  just  mentioned  of  a  vessel 
stranded  at  the  Texel,  the  original  ship,  to  which  the  charter- 
party  and  policy  of  insurance  both  relate,  has  been  lost,  and 
the  cargo  remains  in  a  condition  to  be  transshipped  and  arrive 
to  its  destination  in  specie  and  of  marketable  value  as  the 
same  article  for  the  same  uses,  the  question  arises  whether 
the  master  has  a  right  to  retain  the  cargo  for  the  purpose 
of  resJiipping  it,  in  order  to  save  to  the  ship-owner  salvage 
on  the  freight,  against  the  wishes  and  demand  of  the  skipper 
to  have  it  delivered  to  him  at  the  intermediate  port,  without 
payment  or  offer  of  payment  by  him  of  pro  rata  freight  in  the 
proportion  of  the  part  of  the  voyage  performed  ? 

In  favor  of  the  demand  by  the  shipper,  it  may  be  said  that 
the  contract  is  for  the  transportation  of  the  cargo  by  a  certain 
ship  for  a  specific  voyage,  the  dangers  of  the  seas  excepted,  the 
fulfilment  of  which  contract  on  the  part  of  the  ship-owner  by 
so  transporting  the  cargo  by  the  ship  agreed  on  has  become 
impossible,  and  that,  the  contract  being  thus  at  an  end,  he  is 
entitled  to  his  goods.  But  it  is  to  be  borne  in  mind,  that  this 
demand  may  be  made  after  the  transportation  of  the  cargo  for 
long  passages,  and  the  proportional  enhancement  of  the  value 
of  the  goods  by  bringing  them  nearer  to  their  destined  market, 
and  it  would  accordingly  be  inequitable  to  deprive  the  ship- 
owner of  all  compensation  for  such  service.  Though  he  can- 

1  Bradhurst  v.  Col.  Ins.  Co.,  9  Johns.  17. 
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not  claim  freight  under  the  contract,  yet  he  can,  by  a  familiar 
principle,  claim  it  on  quantum  meruit,  for  wherever  a  service 
has  been  rendered  on  the  application  or  with  the  consent  of  a 
party,  though  it  be  on  a  contract,  the  literal  execution  of 
which  has  become  impossible,  by  circumstances  which  excuse 
the  contracting  party,  an  implied  agreement  arises  to  make 
reasonable  compensation,  according  to  the  benefit  done. 
There  appears  to  be  no  reason  why  he  should  not  have  a  lien 
on  the  subject-matter  to  secure  this  compensation,  just  as  he 
would  have  had  for  the  whole  freight,  if  the  original  contract 
could  have  been  executed.  This  is  a  ground  for  the  inference 
that 

The  ship-owner  may  retain  possession  of  the  good's,  and  re- 
ship  them,  in  order  to  realize  the  proportion  of  the  freight  ac- 
cording to  the  part  of  the  voyage  performed  by  the  original 
ship;  and  the  shipper  cannot  make  an  effectual  demand  for 
his  goods  without  payment  of  the  pro  rata  freight  for  the  part 
of  the  voyage  performed. 

1637.  Where,  in   consequence   of  damage  to  the  ship,  the 
ship,  cargo,  and  freight  are  hypothecated  for  the  expense  of 
repairs  to  an  amount  exceeding  the  value  of  ship  and  freight, 
this  is  a  total  loss  of  freight. 

Under  a  policy  upon  freight,  at  and  from  Pernambuco  to 
Liverpool,  the  vessel,  being  damaged  by  striking  upon  a  rock 
in  coming  out  of  the  harbor  of  Pernambuco,  put  back  for 
repairs ;  to  pay  the  expense  of  which  the  master  was  under 
the  necessity  of  hypothecating  ship,  freight,  and  cargo,  for 
£7,132,  at  a  premium  of  twenty  per  cent.  On  arrival  at 
Liverpool,  the  assured  refused  to  take  up  the  bond,  and  the 
ship  was  thereupon  sold  to  satisfy  it,  and  the  freight  was  paid 
to  the  obligee,  the  proceeds  of  ship  and  freight  being  less  than 
the  amount  of  the  bond.1  This  was  held  to  be  a  total  loss. 

1638.  If  the  ship  and  cargo  are  damaged  by  the  perils 
against  which  freight  is  insured,  but  the  ship  can  be  repaired 
in  reasonable  time,  and  a  proportion  of  the  cargo  on  which  over 

1  Benson  v.  Chapman,  6  Man.  &  Gr.  792. 
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half  of  the  stipulated  freight  is  to  accrue,  remains  in  such  a 
condition  that  it  may  be  forwarded  in  the  same  ship,  to  the 
port  of  destination,  it  is  not  a  total  loss  of  freight  for  which 
the  assured  can  abandon. 

It  was  so  held  under  a  policy  on  freight  from  New  Orleans 
to  Havre,  where,  the  vessel  and  cargo  being  damaged  in  going 
out  of  the  Mississippi,  the  master  put  back  to  New  Orleans.1 

1639.  Where  the  ship  is  wrecked  or  damaged  irreparably, 
or  so  much  that  it  cannot   be  repaired  in  reasonable  time  to 
carry  forward  the  cargo,  and  the  master  unjustifiably  neglects 
to  procure  another  to  carry  it  on,  and  earn  freight,  the  loss  on 
freight  will  be  only  the  amount  which  must  have  been  paid  to 
such  other  ship.2 

1640.  If  the  charterer  is  insured  on  freight,  and  a  con- 
structive total  loss  of  the  ship  takes  place,  for  which  the  owner 
of  the  ship  abandons  to  his  underwriters,  who  repair  the  ship 
within  a  reasonable  time,  and  pursue  the  voyage,  or  are  able 
and  ready  to  do  so,  in  compliance  with  the  stipulations  of  the 
charter,  this  is  not  a  total  loss  of  freight,  since  it  is  the  same 
thing  to  the  charterer  who  insures  his  freight,  whether  he  is 
enabled  to  resume  the  voyage  by  the  party  of  whom  he  char- 
tered the  ship,  or  by  the  underwriters  of  that  party,  who  are, 
in  effect,  his  representatives.     If  the  same  course  had  been 
pursued  by  the  owner  himself,  then  it  would  not  have  been  a 
case  of  total  loss  of  the  ship.     In  this  case,  therefore,  in  re- 
spect to  the  charterer,  it  is  not  a  total  loss  of  the  ship ;  though, 
as  between  the  owner  of  the  ship  and  his  underwriters,  it  is  a 
total  loss  of  the  ship. 

1  M'Gaw   v.  Ocean   Ins.    Co.,    23  be   defined  more   definitely   than    by 
Pick.  R.  405.  saying  that  he  is  bound  to  reship  the 

2  15  Mass.  R.  345;  Bradhurst  v.  cargo  if  he  can  find  a    suitable  ship 
Col.  Ins.  Co.,  9  Johns.  R.  17;  Saltus  within  reasonable  time   and  distance. 
v.  Ocean  Ins.  Co.,  12  id.  107.     In  this  The  decision  in  Bradhurst  v.  Col.  Ins. 
latter   case,   Mr.   J.   Yates  says,  the  Co.  is  not  in  accordance  to   the  doc- 
master's  search  may  be  confined  "  to  trine  stated  in  the  text,  but  the  atten- 
the  same  or  a  contiguous  port  "  ;  but  tion  of  the  court  was  probably  not  di- 
this  is  a  quite  inadequate  definition  of  rected   to   the  question    whether   the 
the  master's  duty,  which  can  hardly  case  was  one  of  partial  loss. 
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1641.  In  case  of  delay  for  repairs,  if  the  master,  instead  of 
retaining  the  cargo  unless  full  freight  is  paid,  delivers  it  to 
the  shipper  without  any  payment  of  freight,  the  assured  on 

freight  will  have  no  claim  upon  his  underwriters  for  a  loss.1 

1642.  The  absolute  loss  of  the  cargo,  as  of  the  ship,  is  a 
total  loss  of  freight,  although  the  ship  may  be  in  a  condition 
to  continue  the  voyage.2 

Though  the  cargo  is  not  wholly  destroyed,  yet  if  it  is  so 
damaged  by  the  perils  insured  against  that  it  cannot  be  carried 
on  without  endangering  the  health  or  lives  of  the  crew,  or  so 
as  to  arrive  at  the  port  of  destination  as  continuing  to  be  the 
same  description  of  goods  as  at  the  beginning  of  the  risk,  this 
constitutes  a  total  loss  of  freight.3 

If  the  goods  are  sold  by  the  master  at  an  intermediate  port, 
with  the  consent  of  the  shipper,  or  under  circumstances  ren- 
dering the  sale  binding  upon  him,  as  being  made  in  pursuance 
of  the  authority  with  which  the  master  is  invested  by  the 
emergency,  a  right  to  freight  pro  rata  accrues,  which  is  salvage 
under  the  policy  on  freight.4 

1643.  Since  the  ship-owner  is  responsible  only  for  the  trans- 
portation of  the  cargo,  the  freight  will  be  due  on  its  delivery 
at  the  port  of  destination,  and   in  whatever  degree  goods  may 
be  diminished  in  value  by  decay  or  damage  from  perils  of  the 
sea,  and  though  they  may  have  become  of  no  value  on  arrival 
at  the  port  of  destination,  still,  if  they  are  delivered  in  specie, 
being  articles  of  the  same  kind  as  those  shipped  and  not  mere 
remains  of  its  destruction  or  decay,  freight  is  due  ;  and  accord- 
ingly, though  the  goods  may  be  totally  lost  to  all  the  purposes 

1  See  Herbert  v.  Hallett,  3  Johns.        4  According  to  Vlierboom  v.  Chap- 
Cas.  93;  Griswold  v.  New  York  Ins.  man,    13  Mees.   &   Welsh.  230,  the 
Co.,    1   Johns.  R.    205  ;    3  id.    321  ;  entire  freight  is  forfeited  in  such  case, 
Clark  v.  Mass.  F.  &  M.  Ins.  Co.,  2  unless    the   shipper  consents  to    the 
Pick.   R.  104  ;    all  cited  supra,  No.  sale  ;  meaning  direct,  and  not  mere- 
1633.  ly    constructive   and  implied  consent. 

2  Whitney  v.  N.  Y.  Firem.Ins.  Co.,  But  the  better  doctrine  seems  to  be  as 
18  Johns.  R.  208,  and  cases  passim.  stated  in  the  text. 

3  Hugg   v.   Augusta  Ins.    Co.,    7 
Howard's  R.  Sup.  Ct.  U.  S.  595. 


346  TOTAL    LOSS    AND    ABANDONMENT.          [CHAP.  XVII. 

for  which  they  can  be  available  to  the  shipper,  there  is  not  a 
total  loss  of  freight.1 

1644.  If  the  cargo  is  wholly  lost,  and  the  ship  can  take 
another  for  the  same  voyage  or  the  remainder  of  it,  the  freight 
so  earned  is  salvage  on  that  originally  agreed  for. 

This  proposition  is  applicable  only  to  the  case  of  a  prosecu- 
tion of  the  same  voyage  as  distinguished  from  undertaking  a 
different  one.2 

A  ship,  having  sailed  upon  a  voyage  on  which  the  freight 
was  insured,  was  compelled  to  put  back ;  and  the  captain,  sup- 
posing it  to  be  necessary  and  for  the  benefit  of  the  owners, 
sold  both  ship  and  cargo.  Gibbs,  C.  J.  :  "If  the  ship  had 
brought  home  another  cargo,  that  would  have  been  a  salvage 
on  the  original  freight ;  for  though,  when  the  cargo  was  taken 
on  board,  the  insurance  was  on  that  specific  cargo,  yet  if  the 
ship,  having  been  driven  back  to  her  original  port  of  lading, 
had  taken  another  full  cargo  on  board  at  a  lower  freight,  the 
assured  would  have  been  entitled  to  have  recovered  the  differ- 
ence."3 

In  the  preceding  case  the  policy  is  said  to  attach  to  the 
freight  of  a  particular  cargo,  when  it  is  taken  on  board ;  that 
is,  the  freight  cannot  be  lost  within  the  policy  in  consequence 
of  the  loss  of  the  cargo,  until  the  cargo  is  exposed  to  the  risks 
insured  against  in  the  policy  on  freight. 

Accordingly,  it  was  held,  that,  when  the  loading  of  an  in- 
tended cargo  was  prevented  by  a  temporary  detention  of  the 
ship,  and  another  cargo  was  subsequently  procured,  and  the 
freight  of  this  cargo  earned,  it  was  not  a  total  loss ;  the  freight 
earned  was  not  considered  to  be  salvage. 

Freight  was  insured  from  a  port  in  the  Baltic  to  Great 
Britain,  and  the  vessel  was  detained  in  Russia  so  long,  by  an 
embargo,  that  the  opportunity  of  earning  the  freight  of  a  cargo 
intended  to  have  been  shipped  was  lost,  and  no  other  cargo 

1  Hugg   v.    Augusta   Ins.    Co.,   7  Jordan    v.     Protection    Ins.     Co.,    1 
Howard's  R.  U.  S.  Sup.  Ct.  595.  Story's  R.  342. 

2  Charleston  Ins.  and  Trust  Co.  v.  3  Green  v.  Roy.  Exch.  Ass.  Co., 
Corner,  2  Gill's    R.    (Maryl.)  410;  1  Marsh.  R.  447  ;  S.  C.,  6  Taunt.  68. 
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could  be  procured  before  the  frost  set  in,  by  which  the  vessel 
was  detained  until  the  following  spring,  when  other  freight 
was  obtained.  In  the  mean  time  an  abandonment  was  made. 
Lord  Ellenborough  said,  giving  the  opinion  of  the  court :  "  A 
mere  retardation  of  the  adventure  is  not  a  substantive  cause  of 
loss,  where  the  thing  insured  has  not  received  damage  ;  and 
whether  the  freight  earned  be  the  particular  freight  contracted 
for,  or  a  posterior  freight,  makes  no  difference."  1 

1645.  A  constructive  total  loss  of  the  cargo  by  capture,  ar- 
rest, or  detention,  is  a  constructive  total  loss  of  freight. 

In  case  of  insurance  on  the  freight  for  a  voyage  to  a  port 
which  proved  to  be  blockaded,  and  the  vessel  was  accordingly 
ordered  off,  Mr.  Justice  Washington  held  it  to  be  a  total  loss 
of  the  freight,  the  policies  at  that  time  (1S06)  not  containing 
the  particular  stipulations  on  the  subject  which  have  since 
been  introduced  in  many  ports  of  the  United  States.2 

1646.  The   interest   of  the  owner,  as  well  as  that  of  the 
charterer  in  a  chartered  ship,  depends  on  the  terms   of  the 
charter-party.     Accordingly,  it  must  depend  upon  the  same 
instrument,  whether  the  whole,  or  what  part,  of  a  loss  on 
freight   falls   upon    the    interest    of  the  owner  or   charterer. 
Consequently,  if  the  owner  or  charterer  is  wholly  prevented, 
by  the  ship  being  wrecked,  or  by  other  perils  insured  against, 
from  realizing  the  freight  agreed  for  by  a  charter-party  or 
by  the  bills  of  lading  for  shipments  by  third  parties  to  which 
the  policy  is  applicable,  it  is  an  absolute  total  loss :  3  and  so 
also  the  loss  to  either  will  be  partial,  or  constructively  total,  as 
in  other  cases. 

1647.  A  total  loss  of  freight,  as  of  goods,  is  not  necessarily 
a  loss  of  the  -whole  subject  insured,  but  of  all  that  is  at  risk 
at  the  time. 

A  vessel  was  chartered  for  a  voyage  from  Bourdeaux  to 
New  York,  and  thence  to  the  river  La  Plata,  and  thence  to 

1  Everth  v.  Smith,  2  M.  &  S.  278.  2  Simmonds  v.   Union  Ins.  Co.,  1 

This  case  is  referred  to  supra,  p.  330,  Wash.  382,  443. 

where,  in  the  twelfth  line,  the  word  3  Atty  v.  Lindo,  4  B.  &  P.  236. 
"  not"  is  omitted,  as  will  be  obvious. 
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Hamburg,  for  the  sum  of  $  18,000,  one  half  of  which  was  to 
be  paid  on  arrival  in  the  river  La  Plata,  and  the  remainder  on 
arrival  at  Hamburg.  The  freight  was  insured  in  New  York. 
The  vessel  arrived  at  Buenos  Ayres,  where  one  half  of  the 
charter-money  was  paid,  according  to  the  agreement.  She 
was  there  detained  by  an  embargo,  and  during  the  detention 
the  freight  was  abandoned  in  New  York.  The  interest  in  the 
whole  freight  was  considered  as  having  accrued,  and  it  was 
held  to  be  a  total  loss.1 

As  the  half  of  the  freight  earned  was  paid,  it  made  no  differ- 
ence whether  it  was  considered  to  be  a  total  loss  of  the  whole, 
or  of  only  half,  of  the  freight  agreed  upon  by  the  charter-party, 
supposing  the  value  in  the  policy  to  be  the  same  as  by  the 
charter,  since,  if  it  was  considered  to  be  a  loss  of  the  whole, 
the  assured  was  charged  with  one  half,  as  so  much  salvage  re- 
ceived by  him.  But  if  the  freight  due  at  Buenos  Ayres  had 
not  been  paid  there,  it  might  have  been  of  importance  whether 
it  was  considered  to  be  a  total  loss  of  the  whole  freight,  or 
only  of  the  part  then  pending  ;  since  what  had  become  due 
might  not  eventually  have  been  paid  by  the  freighters.  It 
evidently  was  a  total  loss  of  only  the  part  of  the  freight  that 
was  pending,  that  is,  of  one  half  of  the  whole  freight.  It  was 
like  a  total  loss  of  goods,  where  half  of  the  cargo  insured  has 
been  safely  landed,  and  delivered  to  the  consignee. 

The  case  is  similar  where  part  of  the  voyage  is  performed, 
and  the  cargo  in  part  delivered.  A  ship-owner  having  let  his 
vessel  on  charter  for  a  voyage  from  Monte  Video  to  Cape  Cor- 
rientes  and  thence  to  Boston,  "  freight  payable  on  a  right  deliv- 
ery of  the  cargo  at  Boston,"  effected  a  policy  on  freight  valued 
at  $  4,000.  After  the  cargo  taken  at  Monte  Video  had  been 
partly  discharged  at  Cape  Corrientes,  and  a  part  of  that  for 
Boston  taken  on  board,  the  vessel  was  forcibly  taken  posses- 
sion of  by  a  French  ship-of-war,  on  the  14th  of  February,  and 
carried  back  to  Monte  Video,  and  there  detained  for  some 
time  ;  and  when  she  was  restored,  Cape  Corrientes  being  un- 

1  Livingston  v.  Col.  Ins.  Co.,  3  Johns.  R.  49.  See  also  Robertson  v. 
Majoribanks,  2  Starkie's  R.  573. 
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der  blockade,  the  voyage  could  not  be  resumed,  and  the  sub- 
ject of  claim  for  freight  and  cancelling  of  the  charter-party 
being  referred  to  arbitrators,  they  awarded  $  1,200 ;  and  on 
the  2d  of  May  the  master  chartered  the  vessel  for  another 
voyage.  This  was  held  by  the  Court  of  Errors  in  Mary- 
land to  be  a  total  loss  of  the  freight  insured,  with  a  salvage 
off  1,200.* 

1648.  In  respect  to  a  policy  upon  freight,  as  well  as  to  one 
upon  the  ship  or  cargo,   the  assured  and  those  representing 
him  are  justified  in  acting  according  to  circumstances,  as  they 
appear  at  the  time  and  place,  and  the  right  to  recover  for  a 
total  loss  of  freight  will  not  be  defeated  by  subsequent  events. 

Where  a  ship  stranded  at  the  Cape  of  Good  Hope  was  sold 
by  the  master,  her  being  got  off  by  the  purchaser,  and  repaired, 
did  not  prevent  its  being  a  total  loss  of  freight.2 

1649.  It  has  been  held  that  an  abandonment  of  the  ship 
does  not  take   away  the  right  of  abandoning  the  freight,  in 
case  of  a  constructive  total  loss  by  capture  or  detention,  or  sea- 
damage.3     It  is  plain,  that  if  the  ship  were  not  abandoned,  in 
these  cases,  and,  being  released  or  repaired,  performed  the  voy- 
age, and  if  the  assured  had  a  right  to  abandon  the  freight,  and 
should  avail  himself  of  the  right,  the  insurers  would  be  entitled 
to  the  freight  eventually  earned,  as  salvage.     The  question 
then  occurs,  whether  the  assured  can,  by  abandoning  the  ship, 
affect  the  rights  of  the  insurers  on  freight ;  that  is,  whether 
he  can,  by  this  means,  make  what  is  a  constructive,  equivalent 
to  an  actual,  total  loss  of  the  ship,  in  its  effect  under  the  policy 
upon  freight. 

Mr.  Chief  Justice  Kent,  giving  the  opinion  of  the  court, 
upon  an  abandonment  of  freight  during  a  detention,  by  cap- 
ture, of  a  vessel  which  was  also  abandoned  to  the  underwriters 
upon  it  during  the  capture,  but  was  subsequently  acquitted, 
and  earned  freight,  said,  that  the  loss  of  the  freight  pro  ratj, 
earned  subsequently  to  the  capture,  must  fall  upon  the  under- 

1  Charleston  Ins.  and  Trust  Co.  v.  Corner,  2  Gill's  R.  410. 

2  Mount  v.  Harrison,  4  Bing.  388  ;   1  M.   &  P.  14. 

3  Coolidge  v.  Gloucester  Mar.  Ins.  Co.,  15  Mass.  Rep.  341. 
VOL.  ii.  30 


350  TOTAL    LOSS    AND    ABANDONMENT.         [CHAP.  XVII. 

writers  upon  that  interest.  "  There  are  in  this  case  conflict- 
ing rights,  and  some  one  must  yield.  The  owner  of  ship  and 
freight  is  authorized  to  insure  each  of  them  distinctly,  and  the 
law  must  have  intended  that  each  of  the  policies  should  have 
a  full  and  effectual  operation,  according  to  the  established 
principles  of  insurance.  It  would  be  to  maintain  a  paradox, 
to  contend,  that,  by  an  abandonment  of  the  ship,  in  such  a 
case,  the  remedy  upon  the  policy  upon  the  freight  was  for  ever 
gone.  One  contract  cannot  be  destroyed  by  the  operation  of 
another  contract,  inter  alios.  The  insurer  on  freight  must 
therefore  submit  to  a  total  loss  in  every  such  case,  with  the 
exception  of  the  ratable  freight,  which  does  not  go  with  the 
abandonment.  The  abandonment  of  the  ship  is  an  act  in 
which  he  has  no  direct  concern ;  and  his  contract  with  the 
assured  contains  no  control  of  that  act.  The  loss  of  any 
chance  of  recovery  of  the  freight  is  a  consequence  incidental 
merely  to  the  abandonment  of  the  ship,  and  arises  from  me'et- 
ing  the  paramount  claims  of  the  insurer  on  the  ship."  x 

It  does  not  appear  upon  what  ground  the  circumstance  that 
this  consequence  is  incidental  is  of  importance  ;  nor  can  it  be 
said,  consistently  with  this  doctrine,  that  the  insurance  upon 
freight  is  not  affected  by  that  upon  the  ship,  for  it  is  quite 
evident  that  the  doctrine  makes  the  insurers  on  the  freight 
liable  to  pay  a  greater  amount  of  loss  on  the  whole,  taking  the 
salvage  into  consideration,  than  they  would  be  liable  to  pay  in 
case  the  ship  had  not  been  insured  and  abandoned. 

The  only  principle  upon  which  the  doctrine  can  be  sup- 
ported, seems  to  be  that  which  is  virtually  assumed  in  the 
above  case,  namely,  that  the  insurers  upon  freight  made  their 
contract  with  the  knowledge  that  the  ship  might  be  insured, 
and,  in  case  of  a  constructive  total  loss,  abandoned,  whereby 
it  would  in  fact  be  absolutely  and  totally  lost  to  the  assured 
on  freight.  The  absolute  total  loss  of  the  ship,  under  these 
circumstances,  is  therefore  a  direct  legal  consequence  of  a  cap- 
ture or  other  constructive  total  loss,  of  which  the  insurer  on 

1  Davy  v.  Hallett,  3  Caines's  R.  16. 
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freight  may  be  presumed  to  have  had  notice,  and  in  reference 
to  which  he  may  be  supposed  to  have  made  his  contract. 
The  assured,  by  the  exercise  of  a  legal  right,  of  which  the  in- 
surer on  freight  had  notice,  makes  the  constructive  total  loss 
of  the  ship  an  absolutely  total  loss.  By  a  direct  consequence 
of  the  peril,  therefore,  the  chance  of  completing  the  earning  of 
freight  subsequently  to  the  accident  is  gone. 

The  English  cases  assume,  that  freight  may  be  abandoned 
in  case  of  a  constructive  total  loss  of  the  ship ;  though,  in 
some  instances,  the  judges  intimate  that  the  liability  of  the 
insurers  upon  freight  cannot  be  affected  by  the  act  of  the  as- 
sured in  abandoning  the  ship.  But  as  the  general  implication 
of  the  English  decisions  is,  that  the  rights  of  the  assured  un- 
der a  policy  upon  one  interest  are  not  impaired  by  insuring 
another,  and  as  the  judges,  in  many  instances,  speak  of  the 
question  as  being  one  between  the  different  sets  of  underwrit- 
ers, and  not  between  either  set  and  the  assured,1  the  necessary 
consequence  is,  that  the  insurers  on  freight  are  affected  by  the 
fact  of  the  ship  being  also  insured  and  abandoned. 

Lord  Ellenborough  distinctly  lays  down  the  doctrine  of  the 
Court  of  K.  B.,  that  where  freight  is  abandoned  and  a  total 
loss  recovered,  and  freight  afterwards  earned,  if  the  ship  is  in- 
sured and  abandoned  too,  the  freight  will  go  to  the  under- 
writers on  the  ship ;  but  if  the  ship  is  not  insured,  the  owner 
shall  account  for  the  freight  as  salvage,  without  being  permit- 
ted to  charge  the  expense  of  navigating  her  to  earn  it.2 

//  is  a  necessary  consequence  of  the  right  of  abandoning 
both  ship  and  freight,  that  the  underwriters  on  the  latter 
shall  be  deprived  of  salvage  by  the  earning  of  freight  after 
the  event  to  which  the  abandonment  relates;  for  the  under- 
writers, to  whom  the  ship  is  assigned  by  abandonment,  cer- 
tainly ought  not  to  be  held  to  account  for  the  freight  subse- 
quently earned  by  it. 

1  Davidson  v.  Case,  8  Price,  542  ;    &   P.  479.      See  also  M'Carthy  v. 

5  Moore,  116  ;  2  B.  &  B.  379  ;  5  M.     Abel,  5  East,  388  ;  Case  v.  Davidson, 

6  S.  79.  5  M.   &   S.   79;    5  Moore,   116;    8 

2  Thompson  v.  Rowcroft,  4  East,     Price,  542  ;  2  B.  &  B.  379. 
34.     See  also  Leatham  v.  Terry,  3  B. 
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1650.  Bat  so,  on  the  other  hand,  the  underwriters  ought  not 
to  have  the  benefit  of  the  freight  previously  earned.     Accord- 
ingly, where  the  abandonment  of  both  subjects  relates  to  an 
event  that  took  place  when  a  part  of  the  voyage  was  performed, 
and  the  same  ship  afterwards  performs  the  voyage,  the  insur- 
ers of  the  ship  ought  to  be  entitled  to  freight  pro  ratd  after  the 
event,  and  those  on  freight  to  freight  pro  ratd  before  the  event, 

for  which  the  abandonment  is  made.  And  such  is  the  doc- 
trine in  the  United  States.1 

Accordingly,  there  may  be  a  salvage  on  freight  in  the  United 
States,  though  the  ship  is  also  abandoned,  though  not  the 
same  as  if  it  had  not  been  abandoned,  whereas  there  is  no  sal- 
vage on  freight  in  England  in  case  of  the  ship  being  aban- 
doned. 

The  fact  that  the  underwriters  on  freight  may  be  affected 
by  the  circumstance  of  the  ship  being  also  insured  and  aban- 
doned, is  an  irregularity  in  jurisprudence.  The  doctrine 
adopted  in  the  United  States  is  preferable  in  this  case,  as  it 
makes  the  irregularity  less  than  it  is  under  the  English  doc- 
trine. 

An  embargo,  being  laid  when  a  ship  destined  to  Leghorn 
was  at  Falmouth  in  July,  1796,  was  continued  until  October, 
1798.  This  was  held  to  be  only  a  temporary  suspension  of 
the  voyage,  which  did  not  dissolve  the  contract  of  affreight- 
ment.2 In  such  a  case,  accordingly,  if  the  assured  is  author- 
ized by  the  terms  of  the  policy  to  abandon,  the  Underwriters 
would,  in  the  United  States,  be  entitled  to  salvage,  if  the 
freight  could  be  subsequently  earned ;  and  so  they  would  in 
England,  unless  the  ship  was  insured  and  abandoned  also.3 

1651.  The  amount  allowed  for  demurrage  in  case  of  cap- 
ture by  a  Columbian  privateer,  and  condemnation,  and  sale, 
and  subsequent  restoration  of  the  proceeds,  was  considered  to 
be  instead  of  freight.4     It  would  accordingly  be  considered  as 

1  See  infra,  sect.  19.  Johns.   R.    14,    and    Palmer  et  al.  v. 

2  Headley  v.  Clarke  et  al.,  8  T.  R.     Lorillard,  Ifi  Johns.  R.  348. 

250.  4  Coggeshall    v.  Read,  5  Pick.  R. 

3  See  also  Lorillard  v.  Palmer,  15    454. 
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salvage  on  the  freight  in  case  of  its  total  loss,  and  the  aban- 
donment of  both  ship  and  freight  in  the  United  States. 

1652.  Where  part   of  the   freight   is    earned   absolutely, 
though  payable  on  a  future  event,   but  not  conditionally  so 
payable,  and  by  (he  loss  of  the  ship  the  event  becomes  impossi- 
ble, as  this  is  not  a  loss  of  the  freight  so  payable,1   though 
the  subsequent  freight  insured    by  the  same  policy  may  be 
lost,  the  case  may  be  either  a  partial  or  total  loss.     If  the  ad- 
justment includes  the  amount  so  previously  earned,  it  will  be 
partial  or  total,  according  as  it  exceeds  or  falls  short  of  fifty 
per  cent. ;  if  that  is  excluded,  the  case  will  be  one  of  total 
loss. 

1653.  The  assured  on  freight  at  a  high  valuation,  who 
has  abandoned,  accounts  for,  as  salvage,  only  the  amount  of 

freight  actually  received  from  other  shippers  for  delivery  of 
their  goods,  but  for  his  own  shipment  he  accounts  for  freight 
of  goods  that  arrive,  at  the  rate  of  the  valuation. 

Freight  being  valued  at  $  7,500,  the  ship  was  captured  and 
the  freight  thereupon  abandoned.  The  ship  and  cargo  were 
subsequently  restored,  and  the  voyage  was  performed.  The 
assured  owned  two  thirds  of  the  cargo.  The  question  was, 
how  much  salvage  was  to  be  allowed.  The  assured  was  will- 
ing to  allow  salvage  on  the  freight  of  his  own  part  of  the 
cargo  at  the  same  rate  at  which  it  was  valued.  On  the  part 
of  the  underwriters  it  was  insisted  that  the  whole  freight  in 
salvage  should  be  estimated  at  the  rate  at  which  it  was  valued 
in  the  policy;  but  the  assured  was  willing  to  allow  as  salvage 
on  the  other  third  of  the  cargo  only  what  he  actually  received. 
The  court,  in  Pennsylvania,  decided  in  favor  of  the  assured.2 

So  far  as  the  amount  received  from  other  shippers  was  con- 
cerned, the  assured  received  it  instead  of  the  underwriters,  and 
on  that  account  it  was  immaterial  whether  it  was  more  or  less, 
provided  he  accounted  fairly  ;  and  any  other  adjustment  would 
be,  in  effect,  setting  aside  the  valuation.  In  respect  to  his 

1  Mackrell  v.  Simon,  2  Chit.  666. 

a  Dumas  v.  Union  Ins.  Co.,  12  Serg.  &  R.  437. 

30* 
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own  shipment,  it  was  not  inconsistent  with  the  valuation  to 
account  for  the  freight  at  the  rate  at  which  it  was  valued,  but, 
on  the  contrary,  was  exactly  in  conformity  to  it. 

SECTION    VIII.       OF    PROFITS    AND    COMMISSIONS. 

1654.  In  respect  to  a  policy  upon  profits,  as  it  does  not  ap- 
pear that  any  thing  can  be  transferred  by  an  abandonment  of 
this  interest,  it  seems  to  be  questionable  how  far  the  principles 
of  constructive  total  loss  are  applicable  to  such  an  insurance, 
except  by  some  specific  stipulation  in  the  policy. 

A  policy  being  made  upon  the  "  imaginary  profit  "  of  goods 
shipped  at  Bourdeaux  for  Hamburg,  the  ship  was  totally  lost 
in  the  course  of  the  voyage  ;  but  the  cargo,  except  a  barrel  of 
indigo,  was  saved,  and  carried  to  Hamburg  in  another  ship  at 
the  expense  of  the  underwriters.  This  was  held  to  be  a  total 
loss.  Lord  Mansfield  said :  "  The  meaning  of  the  policy 
seems  to  be,  that  the  ship  and  cargo  shall  arrive  at  the  destined 
port,  and  is  on  the  profit  of  that  particular  ship  and  cargo  ;  but 
the  market  varies,  and  may  depend  on  twenty-four  hours 
sooner  or  later  ;  so  that  unless  the  very  ship  and  cargo  arrive, 
the  profit  may  fail,  and  the  insurance  is  lost."  1 

In  this  case  the  goods  were  insured  on  board  of  a  Bremen 
vessel,  which  took  the  case  out  of  the  statute  against  wager- 
ing policies.  Mr.  Marshall  considers  it  a  wager,  and  the  prin- 
ciples of  the  decision  are  plainly  those  which  are  applicable 
only  to  wagering  policies ;  though  it  does  not  appear  that  Lord 
Mansfield  spoke  of  the  policy  as  being  a  wager. 

1655.  A  loss  of  part  of  the  goods  of  which  the  profit  is  in- 
sured, is  a  proportional  loss  on  profits. 

A  different  doctrine  was  adopted  in  a  case  in  the  English 
K.  B.,  where  Lord  Ellenborough  said  it  did  not  appear  that,  if 
the  property  had  arrived,  there  would  have  been  any  profit, 
implying  that  the  insurable  interest  depended  on  the  state  of 
the  market.2  But  the  American  jurisprudence  distinctly  rec- 
ognizes the  doctrine  just  stated. 

1  Henrickson  v.  Margetson,  Marsh.         2  Hodgson  v.  Glover,  6  East,  316. 
Ins.  101  ;  2  East,  549,  n. 
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The  profits  of  a  cargo  were  insured  from  New  York  to 
Havre.  The  ship  and  cargo  were  captured  and  carried  into 
England,  where  over  half  of  the  cargo  was  restored,  but  the 
voyage  was  relinquished.  Under  a  policy  on  the  cargo  the 
assured  had  recovered  a  loss  of  three  eighths.  Under  the  poli- 
cy on  profits  it  was  the  opinion  of  the  court  that  "  the  assured 
were  entitled  to  a  partial  loss  only.  Profits  are  necessarily  in- 
cidental, and  subject  to  the  final  disposition  of  the  goods. 
The  assured  have  received  five  eighths  of  the  goods.  Whether 
they  yielded  a  profit  is  not  material,  since  the  assured  chose  to 
accept  them  at  London,  and  take  the  benefit  of  the  market 
there.  They  are  therefore  entitled,  at  most,  to  a  loss  of  three 
eighths  only."  1 

1056.  Whether  a  loss  of  over  f fly  per  cent,  in  value  of  the 
goods  of  which  the  profit  is  insured,  is  a  constructive  total  loss 
of  the  profits  1 

The  profits  of  goods  being  insured  from  Batavia  to  New 
York,  the  vessel  was  compelled  to  put  into  St.  Kitts,  on  ac- 
count of  sea-damage,  where  she  could  not  be  repaired  to  be 
made  fit  to  bring  the  cargo  on  to  New  York,  and  both  ship 
and  cargo  were  sold  there  at  auction,  but  it  seems  that  both 
were  bought  in  on  account  of  the  owners.  The  cargo  was 
brought  to  New  York  in  another  vessel,  the  original  vessel  not 
being  suitable  for  bringing  it.  Upon  the  question  whether 
this  was  a  total  loss,  Mr.  Justice  Kent  said :  "  Considering 
this  an  interest  policy,  I  think  it  follows  that  there  may  be  a 
partial  loss.  What  shall  be  the  criterion  of  an  average  or  total 
loss  in  respect  to  profits,  I  cannot  at  present  with  clearness  de- 
cide. Perhaps  the  established  rule  in  respect  to  ship  and  car- 
go, of  a  loss  of  more  than  half  the  value,  may  be  applicable. 
If  so,  the  question  here  will  be,  whether  the  more  profitable 
half  of  the  cargo  might  not  have  been  brought  in  the  same 
ship  to  New  York.  I  suggest  this  as  a  rule,  which  may  per- 
haps apply,  but  without  giving  any  opinion  upon  it." 

The  judge  probably  alludes  to  what  had  been  said  by  Lord 

1  Loomis  v.   Shaw,  2  Johns.  Cas.         2  Abbott  v.   Sebor,   3  Johns.  Cas. 
36.  39. 
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Mansfield,  1  as  to  the  cargo  being  brought  in  the  original  ship. 
But  as  it  seems  that  the  goods  arrived  at  the  port  of  destina- 
tion, where  the  assured  had  the  opportunity  of  making  profits, 
it  does  not  appear  that  any  part  of  the  specific  interest  insured 
had  been  lost.  The  thing  had  happened  which  the  insurers 
undertook  should  not  be  prevented  by  the  perils  insured 
against.  In  respect  to  the  distinction  as  to  the  arrival  of  the 
more  or  less  profitable  part  of  the  cargo,  this  seems  not  to  be  a 
criterion  of  total  loss.  A  policy  upon  profits  has  no  relation  to 
the  state  of  the  markets,  any  more  than  a  policy  upon  goods. 

On  the  whole,  it  does  not  seem  that  the  rule  of  constructive 
total  loss  of  over  fifty  per  cent,  of  the  value  is  applicable  to  a 
policy  on  profits,  in  favor  of  the  owner  of  the  goods,  under  any 
circumstances. 

1657.  The  abandonment  of  the  cargo  to  the  underwriters  on 
that  subject  does  not  preclude  an  abandonment,  under  another 
policy  on  the  profits  of  the  same  cargo,  to  other  underwriters. 

In  case  of  the  capture  of  a  cargo,  of  which  the  profits  were 
insured,  the  goods  and  the  profits  were  abandoned  to  the  re- 
spective underwriters  upon  each.  Both  the  parties  and  the 
court  appear  to  take  for  granted,  that  a  constructive  total  loss 
of  the  goods  constitutes  a  total  loss  of  profits.  The  under- 
writers on  profits  objected,  that  the  abandonment  of  the  goods 
deprived  the  assured  of  the  right  of  abandoning  the  profits, 
since,  as  the  profits  were  a  part  of  the  goods,  the  assured  had 
thus  disposed  of  the  whole  subject  of  the  policy  upon  profits. 
Mr.  Justice  Livingston,  giving  the  opinion  of  the  court,  said: 
"  This  is  a  dilemma  which  the  underwriter  should  have  fore- 
seen at  the  time  of  his  subscription.  He  must  have  supposed 
the  cargo,  in  case  of  disaster,  would  naturally  be  abandoned  to 
those  who  had  insured  it ;  nor  is  it  reasonable  in  him  to  ex- 
pect, that,  for  the  purpose  of  recovering  on  a  small  policy  on 
profits,  a  merchant  should,  by  not  abandoning  the  cargo,  fore- 
go his  insurance  on  that  subject.  A  double  abandonment,  as 
in  this  case,  does  not  deprive  the  assured  of  his  remedy  on  a 
profit  policy."  2 

i  2  East,  519,  n.  ;  supra,  p.  354.      -  Mumford  c.  Ilallett.  1  Johns.  R.  433. 
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The  abandonment,  in  this  case,  transferred  nothing  to  the 
insurers  ;  it  was  of  no  effect,  except  as  a  notice  of  a  claim  for 
total  loss.  The  court  consider  the  loss  of  profits  to  have  been 
not  constructively,  but  actually,  total.  They  say  that  the 
profits  were  insured,  subject  to  the  right  of  the  assured  to 
abandon  the  goods  in  case  of  a  constructive  total  loss.  The 
principle  assumed  is,  that  the  abandonment  of  the  goods, 
whereby  the  loss  of  profits  is  made  absolutely  total,  is  one  of 
the  direct  consequences  of  the  arrest  and  detention,  for  which 
the  underwriters  on  profits  are  liable.  The  court  say,  the  in- 
surer must  be  presumed  to  have  anticipated  the  abandonment 
of  the  goods  in  this  case,  by  which  is  evidently  meant,  that  it 
is  one  of  the  consequences  of  the  risks  insured  against,  for 
which  he  is  liable.  According  to  this  doctrine,  the  principle 
of  constructive  total  loss  indirectly  affects  an  insurance  upon 
profits,  by  the  right  of  abandonment  which  it  gives  in  relation 
to  the  policy  upon  the  goods. 

1658.  Under  a  policy  on  commissions,  although  the  assured 
cannot  assign  to  his  underwriters  the  right  to  earn  the  com- 
missions, it  being  a  trust  reposed  in  him,  personally,  by  his 
principal ;  nor  the  demand  for  commissions  earned  and  due, 
for  so  far  as  the  commissions  are  earned  and  have  become  ab- 
solutely due,  the  insurers  are  discharged,  since  the  assured  has 
so  far  gained  what  it  was  guarantied  he  should  not  be  pre- 
vented by  the  specified  perils  from  gaining  ;  yet,  where  the 
assured  has  done  all  that  he  was  to  do  under  the  contract,  to 
entitle  himself  to  commissions,  and  the  perils  in  the  policy  are 
still  in  the  way  of  his  being  finally  entitled  to  receive  them, 
there  may  be  something  to  be  abandoned,  since,  in  such  case, 
he  has  an  interest  in  the  goods  equal  to  the  rate  per  cent,  of 
his  commissions. 

A  policy  was  effected  "upon  the  interest  of  William  I. 
Robinson,  being  the  allowance  made  with  him  as  supercargo, 
as  per  agreement  with  the  owners  of  the  ship,"  and  the  ship 
became  innavigable  during  the  voyage,  and  the  cargo  was  sold 
at  St.  Kitts.  The  right  of  the  assured  to  recover  upon  the 
policy  was  considered  by  all  the  judges  to  turn  upon  the  point, 
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whether  the  assured,  under  the  circumstances,  had  earned,  and 
was  absolutely  entitled  to,  his  commissions.  If  his  demand 
against  the  owners  had  become  absolute,  there  could  be  no 
question  as  to  any  constructive  total  loss.1 


SECTION    IX.       OF    DIFFERENT     SUBJECTS     INSURED    IN    THE     SAME 

POLICY. 

1659.  If  only  a  part  of  the  property  insured  is  at  risk,  and  a 
total  loss  happens  upon  this,  it  may  be  abandoned.  This  is  a 
matter  of  daily  practice.  It  has  been  made  a  question,  whether 
the  assured  can  abandon  a  part  only  of  the  property  at  risk 
under  the  policy. 

Ship,  cargo,  and  freight  being  insured  in  the  same  policy, 
the  assured  abandoned  the  ship  only ;  and  it  was  contended 
on  the  part  of  the  underwriters,  that  he  could  not  abandon  this 
interest  separately.  The  court,  however,  gave  no  opinion  on 
this  point.2 

A  policy  being  made  upon  ship  and  freight,  valued  separate- 
ly, both  were  abandoned.  The  insurers  accepted  the  aban- 
donment of  the  ship,  but  refused  that  of  freight,  which  im- 
plied an  opinion  on  their  part,  that  they  might  be  separately 
abandoned.  The  court  had  no  occasion  to  express  an  opinion 
upon  the  point.3 

In  a  case  before  Mr.  Justice  Washington,  upon  a  policy  on 
the  vessel  and  cargo,  the  cargo  was  abandoned  separately,  and 
the  abandonment  accepted  by  the  insurers.  The  parties  and 
the  court  appear  to  take  it  for  granted,  that  such  an  abandon- 
ment may  be  made.4  These  cases  favor  the  doctrine,  that, 
where  the  amount  insured  is  insured  indiscriminately  upon 
the  different  interests  of  ship,  cargo,  and  freight,  one  of  those 
interests  may  be  separately  abandoned.  But  the  point  cannot 
be  considered  as  settled.  In  most  parts  of  the  United  States, 

1  New  York  Ins.  Co.  v.  Robinson,  1  Johns.  R.  616. 

2  3  Mass.  Rep.  413. 

3  Coolidge  v.  Gloucester  Mar.  Ins.  Co.,  15  Mass.  Rep.  341. 

4  Hurtin  v.  Phcen.  Ins.  Co.,  1  Wash.  C.  C.  R.  400. 
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the  question  is  not  likely  to  arise,  since  different  forms  of 
policy  are  used  for  the  ship  and  cargo. 

1660.  As  to  a  policy  upon  the  cargo,  if  one  sum  is  insured 
indiscriminately  upon  different  kinds  of  merchandise,  the  as- 
sured cannot  abandon  a  part  only  of  the  merchandise  at  risk 
under  the  policy. 

Insurance  was  made  upon  a  part  of  a  cargo,  consisting  of 
beef,  butter,  soap,  candles,  apples,  and  potatoes,  on  a  voyage 
from  New  York  to  Charleston,  against  "  general  average,  and 
such  total  loss  only,  as  might  arise  from  the  absolute  destruc- 
tion of  the  property."  The  vessel  was  stranded,  in  the  course 
of  the  voyage,  on  Barnegat  Shoals,  near  Sandy  Hook,  and 
subsequently  wrecked  and  totally  lost.  Some  of  the  articles 
insured  were  saved  from  the  wreck,  but  a  part  of  them  were 
stolen.  The  assured  claimed  the  right  of  recovering  for  the 
articles  stolen,  or  otherwise  destroyed,  in  consequence  of  the 
accident.  The  court  said:  "The  idea  that  for  each  item  or 
article  of  the  cargo,  which  was  totally  lost,  the  underwriters 
are  liable,  is  not  well  founded.  The  insurance  was  upon  so 
much  of  the  cargo  as  an  integral  subject."  x 

It  is  said  in  Le  Guidon,2  that,  in  case  of  insurance  upon  dif- 
ferent kinds  of  goods  in  the  same  policy,  the  assured  may 
make  a  separate  abandonment  of  the  whole  of  the  same  kind, 
if  the  damage  exceeds  half  of  the  value,  or  renders  the  article 
unsalable.  Casaregis  says,  the  sound  and  damaged  goods 
must  be  abandoned  together,3  and  he  does  not  make  the  dis- 
tinction as  to  the  insurance  being  upon  different  articles. 
According  to  the  French  Ordinance,  the  assured  "could  not 
abandon  one  part  and  retain  the  other  "  ; 4  and  the  French 
Code  provides  against  a  "  partial  abandonment."  5  These  pro- 
visions make  it  necessary  to  abandon  all  the  goods  that  are 
insured  together  without  any  distinction. 

But  it  is  said,  if  different  parts  of  a  cargo  belonging  to  one 
shipper  are  insured  by  the  same  underwriters  in  different 

1  Guerlain    v.    Col.    Ins.    Co.,   7         3  Disc.  1,  n.  109  and  110. 
Johns.  527.  4  Des.  Assur.  a.  47. 

2  Chap.  7,  s.  7,  8,  and  9.  5  L.  2,  tit.  10,  s.  3,  a.  183. 
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policies,  the  assured  may  abandon  upon  one  policy  only ;  for 
says  Valin,1  the  contracts  have  no  connection  with  each  other; 
and,  upon  the  same  principle,  Emerigon  2  and  Estrangin  3  say, 
that,  notwithstanding  the  provisions  of  the  Ordinance  and  Code, 
if  a  certain  sum  is  insured  on  sugar,  and  another  certain  sum, 
in  the  same  policy,  on  indigo,  either  of  the  articles  may  be 
abandoned  separately,  since  this  mode  of  insuring  is  equivalent 
to  two  policies. 

1661.    Whether  a  separate  abandonment  may  be  made  of 
an  article  separately  valued  ? 

Mr.  Marshall  says  :  "  If,  in  the  same  policy,  articles  be  sepa- 
rately valued,  I  may  abandon  one  article  and  retain  the  rest."4 
He  cites  Valin  5  and  Pothier6  for  this  doctrine,  but  nothing  is 
said  of  a  valuation  by  those  writers  in  the  places  cited.  It  has 
been  decided  in  New  York,  upon  the  authority  of  this  passage 
in  Marshall,  and  that  of  Le  Guidon,  Valin,  and  Emerigon,  as 
cited  above,  in  the  absence  of  other  authority,  that  a  separate 
valuation  gives  the  right  of  making  a  separate  abandonment. 

Under  an  insurance  for  a  voyage  from  New  York  to  Fal- 
mouth,  "  on  150  boxes  of  sugar,  valued  at  $  6,650,  5  hampers 
of  mace,  valued  at  $  5,700,  and  4  tons  of  logwood,  valued  at 
$  250,  the  vessel  was  compelled,  by  stress  of  weather,  to  put 
into  the  port  of  Philadelphia,  where  131  boxes  of  the  sugar 
were  found  to  be  damaged,  and  wholly  unfit  to  be  carried  on 
to  the  port  of  destination.  The  assured  abandoned  the  sugar. 
It  was  decided  that  he  might  make  a  separate  abandonment  of 
each  article  separately  valued.7 

Mr.  Marshall,  and  the  court  in  New  York  after  him,  take 
the  ground  that  a  separate  valuation  of  parts  of  the  merchan- 
dise is  equivalent,  in  respect  to  abandonment,  to  the  insuring 
of  different  sums  upon  distinct  parts  of  it ;  since,  otherwise, 
the  authorities  cited  are  not  applicable.  But  this  admits  of 
doubt.  There  is  evidently  no  material  distinction  between 

1  Tom.  II.  p.  109.  5  Art.  42. 

2  P.  214,  c.  17,  s.  8.  6  N.  132. 

3  Poth.  Ins.  no.  132,  n.  7  Deidericks   v.  Com.   Ins.   Co.  of 

4  P.  GOO.  New  York,  10  Johns.  R.  234. 
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insuring  in  the  same  policy  $  1,000  upon  indigo  and  the  same 
sum  upon  sugar,  and  insuring  $  2,000  upon  so  many  chests  of 
indigo  valued  at  $1,000  and  so  many  boxes  of  sugar  valued 
at  a  like  sum.  Where  the  policy  is  so  made  that  the  sum  in- 
sured may  be  applied  to  either  subject  to  any  extent,  the  cir- 
cumstance of  a  separate  valuation  of  some  articles  seems  not 
at  all  to  distinguish  the  contract  from  an  open  policy  upon 
articles,  the  cost  of  which  should  be  equal  to  the  amount  at 
which  they  are  valued ;  and  under  such  a  policy,  a  part  of  the 
merchandise  cannot  be  separately  abandoned. 

I  therefore  conclude,  that, 

Where  divers  kinds  of  articles  of  the  same  cargo  are  indis- 
criminately insured  in  the  same  policy,  against  the  same  risks, 
a  separate  abandonment  of  any  of  them  cannot  be  made, 
though  they  are  separately  valued. 

SECTION    X.       THE    EXISTING    FACTS    CONSTITUTE    THE    LOSS. 

1662.  Abandonment  is  usually  of  property  at  a  distance, 
and  so  must  necessarily  be  made  upon  intelligence  of  a  state 
of  things  liable  to  be  changed  before  the  intelligence  is  re- 
ceived. In  order  to  authorize  an  abandonment,  the  facts 
learned  by  the  assured  and  communicated  by  him  to  the  un- 
derwriters must  be  such  as  to  constitute  a  total  loss,  actual  or 
constructive.  But  suppose  the  circumstances  to  have  changed 
in  the  mean  time,  so  as  to  change  the  character  of  the  loss  to 
a  partial  instead  of  a  total  one,  will  the  validity  of  the  aban- 
donment depend  upon  the  state  of  the  facts  of  which  the  as- 
sured has  information,  or  the  state  of  the  facts  at  the  time  of 
the  abandonment  being  made  ?  This  question  has  heretofore 
been  the  subject  of  considerable  discussion.  It  is  now  settled 
that 

The  validity  of  the  abandonment  depends  upon  the  facts 
existing  when  it  is  made. 

Where  property  captured  had  been  released  before  the  aban- 
donment, but  was  not  known  to  the  assured  to  be  so,  it  was 
urged  by  the  assured's  counsel  (afterwards  Mr.  Justice  Jack- 

VOL.   II.  31 
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son),  that  "the  right  of  the  assured  to  abandon  must  depend 
upon  the  state  of  facts  at  the  period  of  the  last  intelligence. 
The  abandonment  is  made  in  reference  to  that  period.  If  it 
refers  to  the  actual  state  of  facts  at  the  time  of  the  offer, 
whence  arises  the  necessity  of  speedy  election  after  the  re- 
ceipt of  the  intelligence  ?  If  the  obligation  of  the  insurer  de- 
pends upon  the  state  of  the  case,  as  it  actually  exists  in  a 
distant  country,  although  unknown  to  either  party,  then  the 
obligations  and  the  rights  of  the  assured  must  depend  upon 
the  same  facts ;  and  it  is  then  of  no  importance  whether  he 
abandons  sooner  or  later  after  receipt  of  the  intelligence,  since 
his  right  depends  on  the  facts  at  the  moment  of  his  offer,  not 
on  those  existing  at  any  former  period." 

It  was  urged,  that  the  same  principles  ought  to  govern  in 
abandonment  as  in  effecting  insurance.  "  An  insurance,  made 
after  the  sailing  of  the  ship,  is  predicated  upon  the  state  of 
facts  last  known  to  the  parties,  and  whether  she  was  actually 
lost  at  the  time  of  making  the  contract,  or  afterwards  arrives 
in  good  safety,  the  parties  are  equally  bound." 

Chief  Justice  Parsons  stated,  in  the  same  case,1  that,  accord- 
ing to  the  custom  then  existing  in  Boston  (1808),  the  assured 
had  a  right  to  abandon  according  to  the  facts  of  which  he  had 
intelligence,  and  that  the  Circuit  Court  of  the  United  States 
had  acted  upon  that  custom  in  one  instance. 

It  seems  to  have  been  the  law  in  Scotland,  that  an  aban- 
donment may  be  made  according  to  the  state  of  the  intelli- 
gence received  by  the  assured  at  the  time  of  the  abandonment, 
although  the  actual  circumstances  may  have  changed,  and  the 
loss  in  the  mean  time  have  ceased  to  be  total.2 

But  the  settled  jurisprudence  gives  the  assured  the  right  to 
abandon  only  according  to  the  facts  at  the  time  of  abandon- 
ment. This  question  was  considered  in  a  case  which  occurred 
in  England  in  1808.  The  assured,  hearing  of  the  capture  of 
his  vessel,  abandoned  her  ;  but  she  had  in  fact  been  recaptured 
before  that  time,  and  was  then  in  safety,  subject  only  to  the 

1  Dorr  v.  New  Eng.  M.  Ins.  Co.,  2  Robertson  v.  Stewart,  Bell's 
4  Mass.  Rep.  221,  230.  Com.  520. 
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claim  for  salvage.  Lord  Ellenborough  said,  that  to  give 
effect  to  the  abandonment  under  these  circumstances  would 
"grievously  enlarge  the  responsibility  of  the  underwriters;  it 
would  be  to  make  them  answerable,  not  for  the  actual  loss, 
but  for  a  supposed  total  loss,  which  had  in  fact  ceased  to  ex- 
ist." And  he  and  his  associates,  Grose,  Le  Blanc,  and  Bayley, 
were  of  opinion  that  an  abandonment  could  be  made  only  ac- 
cording to  the  facts  at  the  time  of  making  it.  They  thought 
it  inexpedient  to  extend  the  right  of  abandonment,  and  they 
supposed  that  limiting  the  right  to  the  state  of  facts  was  more 
conformable  to  the  principles  of  indemnity.1 

This  opinion  has  been  confirmed  by  other  decisions.2  But 
Lord  Eldon  seems  to  have  entertained  doubts  on  this  subject, 
respecting  which  he  reserved  his  judgment,  by  "  protesting 
against  being  considered  as  giving  an  opinion  agreeing  or  not 
agreeing  with  these  decisions."  3 

This  question  was  particularly  considered  by  the  Su- 
preme Court  of  the  United  States  in  1808.  A  vessel  having 
been  captured,  a  decree  of  restoration  was  passed  on  the  9th 
of  July,  and  on  the  19th  of  the  same  month  restoration  was 
actually  made.  The  assured,  having  heard  of  the  capture  but 
not  of  the  restoration,  abandoned  to  the  underwriters  on  the 
19th  of  that  month.  In  giving  the  opinion  of  the  court,  Mar- 
shall, C.  J.  said  :  "It  appears  to  us  to  consist  with  the  nature 
of  the  contract,  which  is  a  contract  of  indemnity,  that  the  real 
state  of  the  loss,  at  the  time  the  abandonment  is  made,  is  the 
proper  and  safe  criterion  of  the  rights  of  the  parties.  Might 
they  depend  absolutely  on  the  state  of  information,  a  seizure, 
which  scarcely  interrupted  the  voyage,  might  be,  and  frequent- 
ly would  be,  converted  into  a  total  loss  ;  and  the  contests  re- 
specting the  real  state  of  the  information  might  be  endless."  4 
In  New  York  it  was  decided,  in  divers  cases,  that  abandon- 

1  Bainbridge  v.  Neilson,   10  East,         4  Marshall    v.    Del.    Ins.    Co.,  4 
329  ;   1  Camp.  237.  Cranch,  202  ;  2  Wash.  C.  C.  R.  54. 

2  Parsons  v.  Scott,  2  Taunt.  363  ;  See  also  Alexander  v.  Bait.  Ins.  Co., 
Falkner  v.  Ritchie,  2  M.  &  S.  290.  4  Cranch,  370. 

3  Smith  y.  Robertson,  2  Dow,  474, 
at  p.  482. 
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merit  might  be  made  according  to  the  facts  of  which  the 
assured  had  knowledge;1  but  this  opinion  was  overruled  in 
the  Court  of  Errors,  prior  to  1808,  where  it  was  held  that  an 
abandonment  must  be  authorized  by  the  facts  existing  at  the 
time  of  making  it  ;  2  and  the  courts  of  that  State  have  adhered 
to  this  rule  in  subsequent  cases.3  "  The  rights  of  the  parties," 
says  Mr.  C.  J.  Kent,  "  will  be  determined  by  the  state  of 
things  existing  at  the  time  of  the  abandonment."  4  And  the 
same  rule  is  adopted  in  Pennsylvania.5 

A  question  was  formerly  made  by  Mr.  Justice  Washington, 
whether  the  right  of  abandonment  depended  upon  the  state  of 
the  facts,  or  the  intelligence  received  by  the  assured  at  the 
time  of  the  abandonment.6  But  shortly  afterwards  the  same 
judge  held  the  doctrine  now  fully  established,  that  the  right  of 
abandonment  depends  upon  the  state  of  the  facts.7 

1663.  In  the  United  States  the  validity  of  the  abandonment 
depends  upon  the  state  of  the  facts  at  the  time  when  the  aban- 
donment is  made  ; 8  in  England  it  depends  upon  the  state  of 
facts  when  the  action  for  the  loss  is  commenced. 

Lord  Tenterden  says  upon  this  subject :  "  The  abandon- 
ment is  to  be  viewed  with  regard  to  the  ultimate  state  of  the 
facts  as  appearing  before  the  action  brought."  9 

1  Mumford   v.    Church,    1    Johns.  Wash.  C.  C.  R.  54.     See  also  Queen 
Cas.  147;  Slocum  v.  Unit.  Ins.  Co.,  v.    Un.     Ins.    Co.,    ibid.     331.       So 
ibid.  151  ;  Murray  v.  Unit.  Ins.  Co.,  in  respect  to  a  vessel  that  has  been  re- 
2  id.  263;  Livingston  v.  Hastie,  3  id.  paired  before  the  abandonment.     See 
293.  Dickey   v.    New    York  Ins.    Co.,    4 

2  Church   v.    Bedient,   1     Caines's  Cowen,    222;    Dickey   v.    Am.   Ins. 
R.  21  ;  Hallett  v.  Peyton,  ibid.  28.  Co.,  3   Wend.  658  ;    Church  v.  Mar. 

3  Penny  v.  New  York  Ins.  Co.,  3  Ins.   Co.,   1   Mason,  341  ;  Humphrey 
Caines's  R.  155.  v.  Union  Ins.  Co.,  3  id.  429. 

4  Schieffelin    v.    New   York  Ins.        8  See  cases  passim. 

Co.,  9  Johns.  R.  21,  at  p.  26.  9  Naylor  v.   Taylor,   9    B.   &    C. 

5  Adams  v.  Del.  Ins.  Co.,  3  Bing.  718;  and  cites  Bainbridge  v.  Neilson, 
287.  10  East,  329  ;  Patterson  v.    Ritchie, 

6  Beale  v.  Petit  &  Bayard,  1  Wash.  4  M.  &  S.  393  ;    and  Brotherston  v. 
C.C.  R.  241.  Barber,  5  id.  418. 

7  Marshall    i;.    Del.     Ins.    Co.,   2 
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SECTION    XI.       UPON    WHAT    INTELLIGENCE    ABANDONMENT    MAY 

BE    MADE. 

1664.  As  the  assured  must,  at  the  time  of  abandoning,  state 
the   grounds  upon   which  he   makes  the  abandonment,  it  i$ 
necessary  in  order  to  make  the  act  valid,  not  only  that  the  ex- 
isting facts  should  constitute  a   total  loss,  but  also  that  the 
assured  should  be  informed  of  the  accident  which  occasions 
the  loss. 

He  cannot  abandon  merely  upon  the  apprehension  that  a 
total  loss  may  have  taken  place,  and  afterwards  establish  his 
right  so  to  do,  by  facts  that  subsequently  come  to  his  knowl- 
edge, and  which  were  wholly  unknown  to  him  at  the  time  of 
making  the  abandonment.  This  raises  a  question  as  to  the 
kind  of  information  which  will  authorize  an  abandonment. 

1665.  Although  an  abandonment  may  be  made  upon  true 
intelligence  of  a  total  loss,  yet,  if  the  intelligence  prove  to  be 
false,  the  abandonment  will  be  a  nullity. 

Lord  Ellenborough  says :  "  The  effect  of  an  offer  to  aban- 
don is,  that,  if  the  offer  appear  to  have  been  properly  made 
upon  supposed  facts,  which  turn  out  to  be  true,  the  assured 
has  put  himself  in  a  condition  to  insist  upon  his  abandonment. 
But  it  is  not  enough  that  it  was  properly  made  upon  supposed 
facts,  if  it  turn  out  that  no  such  facts  existed.  It  may  be  said 
to  be  properly  made  upon  notice  received,  and  bona  fide 
credited,  by  the  assured,  of  his  ship  having  been  wrecked, 
whether  such  intelligence  were  true  or  not,  and  though  the 
letter  conveying  it  turn  out  to  be  a  forgery  ;  and  yet  clearly  no 
right  of  action  would  rest  in  him,  founded  upon  an  abandon- 
ment made  upon  false  intelligence.  If  the  facts  be  all  imagi- 
nary or  founded  in  misconception,  the  whole  foundation  of 
the  abandonment  fails."  * 

1666.  Abandonment  may  be  made  upon  information  received 
through  any  channel  entitled  to  credit;  but  is  not  permitted 
to  be  made  speculatively  upon  mere  conjecture. 

1  Bainbridge  v.  Neilson,  10  East,  329,  at  p.  341. 

31* 
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Abandonment  is  very  frequently  made  upon  intelligence 
received  through  the  public  newspapers  ;  l  but  vague,  imperfect 
intelligence  of  this  sort  has  been  held  not  to  be  sufficient 
ground  for  abandonment.2 

A  ship  insured  from  Rotterdam  to  Baltimore  was  driven 
aground  in  Helvoet  Roads,  on  the  5th  of  December,  1822,  and 
not  got  off  until  about  the  middle  of  February  following.  On 
the  4th  of  February,  the  assured  abandoned  in  Baltimore,  in 
the  form  following  :  —  "  To  the  President,  &c. :  I  observe  by 
a  Boston  newspaper  of  the  29th  of  January,  that  the  ship 
General  Smith,  insured  at  your  office,  was  driven  ashore  in  a 
heavy  gale  of  wind  on  the  6th  of  December,  and  by  a  Charles- 
ton paper  of  the  26th  of  January,  that  on  the  13th  she  was 
not  got  off.  In  so  dangerous  a  situation  as  the  Helvoet 
Roads,  it  is  to  be  feared  that  a  total  loss  has  ensued.  I  there- 
fore, as  a  measure  of  precaution,  for  both  your  interest  and  my 
own,  do  hereby  abandon  to  you  and  claim  a  total  loss."  It 
was  held  by  the  Maryland  Court  of  Errors,  that  this  was 
not  a  sufficient  abandonment,  even  if  the  facts  subsequently 
ascertained  had  shown  the  loss  to  be  total,  and  given  the  right 
of  abandonment.  Mr.  Justice  Dorsey,  giving  the  opinion  of 
the  court,  said  :  "  The  mere  stranding  of  a  vessel  forms  not  of 
itself  a  substantive  ground  of  abandonment.  The  right  to 
abandon  on  such  an  occurrence  depends  on  the  concurrent  cir- 
cumstances. If  a  mere  stranding  be  not  a  total  loss,  there  is 
no  total  loss  disclosed  by  the  notice.  The  only  facts  disclosed 
by  the  notice  on  which  such  a  conclusion  can  rest,  are,  that  in 
a  gale  of  wind  the  ship  was  driven  on  shore  and  had  remained 
there  seven  days.  But  whether  she  remained  there  from 
choice,  to  make  some  inconsiderable  repair,  or  from  necessity ; 
whether  she  was  thrown  one  foot  or  one  mile  from  the  chan- 
nel of  the  river  ;  whether  she  lay  high  and  dry,  or  in  ten  feet 
of  water  ;  whether  she  had  sustained  damage  by  the  accident ; 
whether  any  effort  had  been  made  to  get  her  off ;  or  whether 
the  accomplishment  of  the  objects  were  impracticable,  or  could 

1  Bosely  v.  Ches.  Ins.  Co.,  3  Gill        2  Muir  v.  Unit.  Ins.  Co.,  1  Caines's 
&  Johnson,  450.  R.  54. 
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be  accomplished  for  ten  dollars  or  for  ten  thousand  dollars, — 
were  matters  on  which  the  insurers  were  left  to  speculate  in 
utter  darkness."  l 

The  assured  abandoned  upon  a  report  that  the  property  was 
captured.  Lord  Ellenborough  said  :  "  No  certainty  existed  as 
to  the  capture  at  the  time  of  the  abandonment ;  but  in  cases 
like  this,  men  must  act  upon  probable  information,  and  leave 
the  effect  of  their  acts  to  be  determined  by  the  eventual  truth 
or  falsehood  of  the  intelligence  they  receive.  If  I  hear  of  my 
ship's  being  taken  in  the  East  or  West  Indies,  I  am  not 
obliged  to  wait  till  I  certainly  know  the  event  by  the  testi- 
mony of  those  who  were  present.  Provided  the  thing  has 
once  existed,  what  I  do,  believing  it  to  have  taken  place,  must 
be  valid  and  effectual.  Assuming  the  fact,  then,  that  the  as- 
sured had  reason  to  believe  that  their  ship  was  captured,  and 
they  were  acting  bona  fide,  I  think  they  were  authorized  to 
abandon,  and  that,  as  the  ship  proves  actually  to  have  been 
captured,  the  abandonment  stands  good."2 

1667.  It  follows  from  the  rule  just  stated,  that,  where  the 
information  received  by  the  assured  is  doubtful  and  unsatisfac- 
tory, he  may  delay  making  an  abandonment  for  the  purpose 
of  obtaining  more  reliable  or  more  specific  intelligence,  without 
prejudice  to  his  right? 

SECTION    XII.        WITHIN    WHAT    TIME     ABANDONMENT    MUST    BE 

MADE. 

1668.  In  all  cases  of  total  loss  the  assured  may  abandon,  if 
he  avails  himself  of  the  right  in  due  time.      While  the  total 
loss  still  continues,  he  may  abandon  immediately  on  having 
intelligence  of  it,  unless  the  policy  contains  some  stipulation  to 
the  contrary. 

1669.  It  is  frequently  provided,  that,  in  case  of  capture  or 
restraint,  the  assured  shall  not  abandon  unless  the  property 

1  Bosely  v.  Chesapeake  Ins.  Co.,  3  Gill  &.  Johnson,  450. 

2  Bainbridge  v.  Neilson,  1  Camp.  237. 

3  Duncan  v.  Koch,  J.  B.  Wallace's  R.  33. 
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shall  be  condemned,  or  until  it  shall  be  proved  to  have  been 
under  detention  ninety  days,  or  six  months.1 

If  the  policy  contains  no  provision  for  the  delay  of  an  aban- 
donment, the  assured  must,  on  receiving  sufficient  intelligence 
of  a  loss,  "  make  his  election  speedily,  whether  he  will  abandon 
or  not " ; 2  he  must  "  give  notice  to  the  underwriters  within 
reasonable  time."3 

Mr.  Justice  Ashhurst  says,  he  must  "  signify  his  election, 
the  first  opportunity";4  and  Mr.  Chief  Justice  Gibbs  :  "He 
must  elect  in  the  first  instance ;  the  first  instance  means  after 
the  assured  has  had  a  convenient  opportunity  of  examining 
into  the  circumstances,  to  ascertain  what  is  the  degree  of 
damage."  5 

"  The  law  is,"  says  Mr.  Chief  Justice  Dallas,  "  that  the  as- 
sured shall  abandon  in  reasonable  time,  that  he  may  not  lie  by 
to  see  whether  it  may  be  more  for  his  interest  not  to  aban- 
don." 6  But  "  what  is  the  reasonable  time  within  which  the 
notice  should  be  given,  must,  in  every  case,  depend  on  the 
circumstances  of  that  individual  case."7  "This  is  a  ques- 
tion," says  Mr.  C.  J.  Marshall,  "  which  has  not  yet  been  re- 
duced to  such  certainty  as  to  enable  the  court  to  pronounce 
upon  it,  without  the  aid  of  a  jury." 

The  assured  has,  in  different  cases,  been  held  to  lose  the 
right  of  abandonment  by  a  delay  of  forty-five,9  thirty-eight,10 
thirty,11  or  nine  days,12  where  no  admissible  reason  could  be 
given  for  the  delay.  But  a  delay  of  five  months  was  in  one 

1  Dorr  v.  Union  Ins.  Co.,  8  Mass.     Marsh.  388,  n.,406,  n.,  599,  n. ;  S.  C.. 
R.  502  ;  Ogden  v.  Col.  Ins.  Co.,  10     1  Wash.  C.  C.  R.  219. 

Johns.  R.  273  ;  and  see  10  Mass.  R.        6  Hudson  v.  Harrison,  3  B.  &  B. 

112,  347;  and   8   Johns.  R.  237  ;  9  105. 

id.  1.  7  Read  v.  Bonham,  3  B.  &  B.  147, 

2  Allwood  v.  Henkell,  Park,  280  ;  at  p.  154 ;  also  6  Moore,  397. 
Teasdale   v.    Charleston   Ins.  Co.,  2         8  dies.  Ins.  Co.  v.  Stark,  6  Cranch, 
Brevard's  R.  (  S.  Car.)  193.  268,  at,p.  273. 

3  Mitchell  v.  Edie,  1  T.  R.  608.  9  Smith  v.  Newburyport  Mar.  Ins. 

4  Ibid.  Co.,  4  Mass.  R.  668. 

5  Gernon  v.  Roy.  Ex.  Ass.  Co.,  6         JO  Barker  v.  Blakes,  9  East,  283. 
Taunt.  383  ;  2  Marsh.  Rep.  88.     See         1 '   Savage  v.  Pleasants,  5  Binn.  403. 
also    Calbraith   v.    Grade,     Condy's         12  Mellish  u.  Andrews,  15  East,  13. 
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case  held  not  to  be  a  forfeiture  of  this  right,  it  appearing  that, 
during  a  very  considerable  part  of  that  time,  business  was  sus- 
pended, in  consequence  of  an  epidemic,  in  Philadelphia,  where 
the  insurance  was  made.1 

A  delay  of  ten  days,  by  the  agents  of  the  assured,  while  the 
despacheur  translated  and  prepared  the  documents  to  lay  them 
before  the  underwriters,  was  not  considered  to  be  a  forfeiture 
of  the  right  to  abandon.2 

The  captain  of  a  vessel  which  had  been  lost  arrived  in 
London,  where  the  assured  resided,  on  the  25th  of  April. 
The  papers  relating  to  the  loss  were  handed  to  the  assured  on 
the  3d  of  May,  and  the  abandonment  was  made  on  the  5th  of 
that  month.  Dallas,  C.  J. :  "  There  is  no  evidence  of  any 
communication  to  the  owner  of  the  circumstances  of  the  loss, 
previously  to  the  arrival  of  the  captain  ;  and  the  notice,  having 
been  given  on  the  day  but  one  after  the  owner  was  furnished 
with  the  full  means  of  knowing  all  the  facts  of  the  case,  must 
be  deemed  sufficient."  Burrough,  J.  :  "No  case  has  gone  so 
far  as  to  say,  that  not  a  single  day  must  elapse  between  a 
knowledge  of  the  loss  and  the  notice  of  abandonment."  But 
Mr.  Justice  Richardson  thought,  that,  if  the  captain  had  any 
communication  with  the  owner,  after  his  arrival,  before  the 
3d  of  May,  the  abandonment  was  not  seasonable.3 

Where  the  assured  in  Waterford  had  intelligence  of  the  loss, 
so  that  he  might  have  abandoned  in  London  on  the  17th  of 
September,  and  the  abandonment  was  not  made  until  the  22d 
of  that  month,  it  was  held  to  be  too  late.4 

Where  the  ship  arrived  at  the  port  of  Kinsale,  in  Ireland,  on 
the  24th  of  November,  and  a  second  survey  was  made  upon 
her  on  the  14th  of  December,  by  which  it  was  reported  that 
the  expense  of  repairs  would  exceed  the  value,  and  an  aban- 
donment was  made  in  London  on  the  6th  of  January,  Lord 
Ellenborough  instructed  the  jury  that  it  was  too  late.5 

1  Bell  v.  Beverige,  4  Ball.  272.  4  Hunt  v.  Roy.  Exch.  Ass.  Co.,  5 

2  Duncan  v.  Koch,  J.  B.  Wallace's     M.  &  S.  47. 

R.33.  5  Aldridge  v.  Bell,  1  Starkie,  498. 

3  Read    v.    Bonham,   3    B.   &  B. 
147 ;  6  Moore,  397. 
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The  assured  in  the  United  States  received  notice,  in  Sep- 
tember, of  the  seizure  of  the  insured  cargo  at  Cuxhaven,  and 
then,  or  not  long  afterwards,  of  its  condemnation,  but  con- 
tinued to  correspond  with  their  agent  at  Hamburg  respecting 
its  release  or  restoration,  the  market  price  of  the  cargo  being 
very  high  at  the  time ;  and  an  abandonment  was  made  in  the 
following  June.  Mr.  Justice  Washington  instructed  the  jury 
that  this  was  too  late.1 

The  case  turned  upon  a  noncompliance  with  the  warranty 
against  illicit  trade,  so  that  no  specific  decision  was  made  by 
Mr.  Justice  Washington,  whether  all  remedy  was  gone,  or 
what  remedy  remained  to  the  assured,  after  too  long  delay  of 
abandonment,  where  there  should  be  an  unquestionable  total 
loss  by  the  perils  insured  against. 

Where  the  vessel  puts  into  a  port,  and  is  there  condemned 
as  not  worth  repairing,  the  assured  on  the  cargo,  in  order  to 
recover  for  a  total  loss,  must  abandon  within  a  reasonable 
time  ;  and  he  is  not  excused  for  delaying  to  abandon  on  the 
ground  that  the  underwriters  are  not  thereby  prejudiced.2 

In  this  case  all  the  facts  had  been  ascertained,  and  the  cargo 
still  subsisted,  the  question  depending  on  abandonment  being 
which  party  should  be  at  the  risk  of  the  market  and  the  sol- 
vency of  agents,  neither  of  which,  independently  of  the  direct 
effect  of  the  perils  insured  against,  concerns  the  insurers. 
Any  delay  will,  therefore,  forfeit  the  right  of  abandonment, 
where  there  is  no  other  motive  for  it  except  those  risks. 

Where  the  assured,  having  heard,  at  Philadelphia,  of  the 
prohibition  of  entry  of  the  vessel  at  Gothenburg,  the  port  of 
destination,  and  defeat  of  the  voyage,  omitted  to  make  aban- 
donment, it  was  held  to  be  too  late  when  the  vessel  returned 
to  Philadelphia,  the  port  of  departure.3 

A  vessel  insured  by  a  time  policy  having  sustained  damage 
on  a  voyage  to  India,  in  consequence  of  which,  in  the  month 
of  May,  she  put  into  the  Mauritius  for  repairs,  which  could  be 

1  Smith  v.  Buchanan,  3  Wash.  C.  C.  R.  127. 

2  Mellon  v.  Louisiana  State  Ins.  Co.,  5  Martin,  N.  S.  563. 

3  Krerumbhaar  t'.  Mar.  Ins.  Co.,  1  Serg.  R.  (Penn.)  281. 


SECT.  XII.]     IN   WHAT  TIME  ABANDONMENT   TO   BE   MADE.  371 

made  only  by  raising  funds  on  bottomry;  and  it  being  imprac- 
ticable so  to  raise  the  funds  except  on  condition  that  the  mas- 
ter should  return  to  England  instead  of  proceeding  to  India,  the 
vessel  was  hypothecated  on  that  condition.  The  owners  had 
notice  of  the  disaster  and  measures  proposed  by  the  master, 
from  time  to  time,  from  September  until  December.  The 
vessel  arrived  in  England  on  the  27th  of  the  following  March, 
when  the  assured  took  possession  of  her,  and  gave  notice  to 
the  underwriters  of  her  arrival.  They  abandoned  on  the  30th 
of  March.  It  was  decided  by  the  House  of  Lords,  that  the 
assured  could  not  recover  for  a  total  loss  without  abandon- 
ment, and  that  by  not  abandoning  between  September  and 
December,  after  receiving  intelligence  of  the  disaster  and  the 
steps  taken,  he  had  elected  to  treat  the  case  as  a  partial  loss, 
and  the  abandonment  was  too  late.1 

Insurance  was  made  in  England  on  flax-seed  from  America 
to  Limerick.  The  assured  at  London  received  intelligence, 
February  llth,  1808,  that  the  vessel  was  detained  at  Phila- 
delphia by  an  embargo,  but  he  did  not  abandon  until  the  llth 
of  June  following.  Lord  Ellenborough  instructed  the  jury, 
that  the  abandonment  was  too  late.  The  flax-seed  was  in- 
tended for  sowing,  and  would  have  been  in  season  at  Limerick 
at  any  time  before  the  10th  of  May.  After  that  time  it  was 
of  no  value.  The  judge  said  that  the  abandonment  would 
have  been  good  at  any  time  before  the  10th  of  May.2 

These  cases  concur  in  the  doctrine,  that,  where  the  facts  are 
sufficiently  ascertained,  the  assured  will,  by  delay,  lose  the 
right  of  abandoning  on  the  same  state  of  the  facts,  relative  to 
the  extent  and  degree  of  the  operation  and  effects  of  the  perils 
insured  against. 

1670.  Though  the  assured  may  not  abandon  immediately 
on  hearing  of  a  capture,  but  delays  for  the  purpose  of  claim- 
ing the  release  of  the  property  and  prosecuting  the  voyage,  or 
having  the  advantage  of  the  markets,  yet,  on  the  property 
being  condemned,  he  may  abandon  without  making  an  appeal 

1  Fleming  v.  Smith,    1    House  of        2  Kelly  v.  Walton,  2  Camp.  155. 
Lords  Gas.  513. 
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from  the  decree,  though  an  appeal  is  open  to  him.1  In  such 
circumstances,  the  case  is  changed,  and  an  additional  ground 
for  abandonment  has  occurred. 

1671.  Where  the  operation  and  the  effects  of  the  perils  in- 
sured against  are  not  sufficiently  ascertained,  the  abandon- 
ment may  be  delayed  until  they  can  be  so. 

In  case  of  a  vessel  being  stranded,  if  its  condition  and  pos- 
sibility or  probability  of  its  being  got  off  cannot  be  judged  of 
by  the  first  intelligence,  the  assured  may  delay  for  further  in- 
formation.2 

1672.  So  in  case  of  stranding,  submersion,  or  other  disas- 
ter, the  abandonment  may  be  delayed  for  the  purpose  of  mak- 
ing an  attempt  to  extricate  the  subject?     For  the  underwriters 
cannot   object   to   endeavors  to  exonerate  them  from  a  total 
loss. 

1673.  Underwriters  have  nothing  to  do  directly  with  the 
high  or  low  market  price  of  the   insured  goods.     Though  a 
low  market  price  is  a  motive  to  the  assured  to  take  advantage 
by  abandonment  of  the  higher  value  at  which  they  may  be 
insured,  which  he  has  a  right  to  do  if  the  effects  of  the  perils 
insured  against  constitute  a  constructive  total  loss,  yet  where 
the  assured  has  neglected  to  make  an  abandonment  on  the 

•->  i 

earliest  sufficient  information  of  a  loss,  the  courts  will  deny  a 
subsequent  exercise  of  the  right,  unless  there  has  been  some 
supervening  material  effect  of  the  perils  insured  against,  by 
the  long  continuance  of  its  operation,  or  additional  aggravating 
events.4  That  new  material  supervening  circumstances  will 
give  a  right  subsequently  to  make  an  abandonment,  after  de- 
laying it  at  first,  is  clearly  shown  in  case  of  capture,  and  sub- 

1  Mullett   v.    Shedden,     13    East,     Pick.    191,    per  Shaw,   C.   J.,   at  p. 
304;  Dorr  v.  Un.  Ins.  Co.,  8  Mass.     193. 

R.  491  ;  Dorr  v.   N.  Eng.  Ins.  Co.,  3  Reynolds  v.   Ocean  Ins.  Co.,  22 

11  Mass.  R.  1;  Maryl.  &  Phcen.  Ins.  Pick.  R.  191. 

Co.  v.  Bathurst,  5  Gill  &  Johns.  159;  4  Pacific   Ins.     Co.    v.     Catlett,  4 

Earl  v.   Shaw,   1   Johns.    Cas.   313;  Wend.     R.     75;     Gernon    v.    Roy. 

Bcihlen  v.  Del.  Ins.  Co.,  4  Bin.  444.  Exch.  Ass.  Co.,  6  Taunt.  383 ;  S.  C., 

2  Reynolds  v.   Ocean  Ins.  Co.,  22  2  Marsh.  R.  88. 


SECT.   XII.]     IN   WHAT   TIME  ABANDONMENT   TO   BE  M..DE.  373 

sequent  condemnation,  where  the  assured  delays  abandonment 
in  order  to  avail  himself  of  a  market  price  above  the  rate  at 
which  the  subject  is  insured. 

1674.  In  the  incidental  expressions  of  this  doctrine  in  the 
English  courts,  no  distinction  is  made  of  a  case  of  capture  or 
detention  from  any  other  constructive  total  loss ; l  and  some  of . 
the  American  cases  imply  that  there  is  no  such  distinction.2 
Many  of  the  American  cases,  however,  and  particularly  those 
decided  in  New  York,  seem  to  adopt  a  different  doctrine.  Mr. 
Justice  Radcliff,  giving  the  opinion  of  the  court  in  a  case  of 
capture,  says  :  "  If  the  loss  continues  total,  the  insured  may  at 
any  time  abandon  "  ; 3  and  Mr.  Justice  Livingston,  in  a  case  of 
detention,  where  the  assured  did  not  abandon  until  fifteen 
months  after  the  vessel  was  seized,  said  :  "  It  has  been  decided 
by  this  court,4  that  an  abandonment  may  be  made  at  any  time 
after  the  accident,  provided  the  loss  continues  total  at  the  date 
of  the  abandonment "  ;  5  and  Mr.  Chief  Justice  Kent  said,  in 
another  case  :  "  The  time  of  abandonment  is  not  material, 
since  the  loss  remained  total  when  the  abandonment  was 
made."6 

The  judges  in  New  York  profess  to  deviate  from  the  Eng- 
lish doctrine.  Mr.  Justice  Livingston,  in  giving  the  opinion 
of  the  court,  said  :  "  In  opposition  to  the  positive  regulations 
or  practice  of  most  maritime  countries,  and  of  England  among 
others,  where  abandonment  must  be  made  in  reasonable  time 
after  notice  of  loss,  we  permit  the  assured  to  lie  by  for  years, 
in  case  of  a  capture  or  other  technical  total  loss,  provided  the 
capture  or  other  accident  continues."  7 

Whatever  general  expressions  may  have  fallen  from  the 
American  judges  at  different  times,  no  direct  opinion  appears 

1  9  East,  283;  15  East,  13.  5  Steinback  v.    Col.  Ins.    Co.,    2 

2  6  Cranch,  280;  5  Binn.  403  ;   4     Caines's  R.  132. 

Ball.    272 ;     Calbraith   v.    Gracie,    1  6  Lawrence   v.    Sebor,   2  Caines's 

Wash.  C.  C.  R.  219;  Livermore  v.  R.  203.     See  also  Bohlen  v.  Del.  Ins. 

Newbp.  M.  Ins.  Co.,  1  Mass.  R.  264.  Co.,  4  Binn.  430  ;   Brown  v.   Phcen. 

3  Roget  v.  Thurston,  2  Johns.  Cas.  Ins.  Co.,  ibid.  445;   Montgomery  v. 
248.  U.  S.  Ins.  Co.,  ibid.  445  and  4(59,  n. 

4  Earl  v.  Shaw,  1  Johns.  Cas.  313.        7  Tom  v.  Smith,  3  Caines's  R.  245. 
VOL.  n.  32 
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to  have  been  given  in  the  United  States  in  favor  of  the  validity 
of  an  abandonment,  where  the  assured  delayed  making  it  on 
the  first  news  of  the  loss,  not  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  the  loss,  or  probable  continuance  of 
the  peril,  but  merely  for  some  reason  with  which  the  insurers 
had  no  concern ;  and  then  abandoned  on  the  same  state  of 
facts  relative  to  the  loss,  for  the  purpose  of  throwing  upon  the 
insurers  the  loss  by  a  change  of  the  markets,  or  by  agents,  or 
for  any  purpose  not  arising  out  of  the  extent  of  the  operation 
of  the  peril,  or  the  nature  and  degree  of  the  loss.  The  doc- 
trine that  the  assured  must  abandon  immediately,  is  recognized 
repeatedly  in  the  American  courts,  and  never  denied  in  any 
instance,  as  a  general  doctrine  ;  and  if  there  is  any  such  doc- 
trine, it  follows,  that  the  continuance  of  a  constructive  total 
loss  does  not  give  a  continued  subsisting  right  of  abandon- 
ment. The  assured  can  abandon  only  while  the  loss  is  total, 
and  to  say  that  he  may  abandon  at  any  time  while  the  loss 
continues  to  be  constructively  total,  is  completely  to  shut  out 
any  doctrine  as  to  seasonable  abandonment. 

Notwithstanding  some  apparent  discrepancy  in  the  general 
expressions  used  by  the  judges,  I  think  the  decisions,  both  in 
England  and  the  United  States,  may  be  reduced  to  the  princi- 
ples before  laid  down,  making  allowance  for  some  diversity  of 
opinion  in  the  application  of  those  principles  to  a  given  state 
of  facts.  Where  the  courts  have  considered  the  loss  to  be  ab- 
solutely total,  the  property  being,  in  the  opinion  of  the  court, 
swept  away  and  destroyed  by  the  peril,  they  have  held  the 
time  of  abandonment  to  be  of  no  importance,  since  no  aban- 
donment was  necessary  ;  but  they  have  not,  in  all  instances, 
agreed  as  to  the  facts  which  amount  to  such  a  total  destruction 
of  the  subject  as  renders  an  abandonment  unnecessary. 

Where  the  assured  has  neglected  to  abandon,  on  the  first 
news  of  the  loss,  and  has  afterwards  abandoned  on  hearing  of 
the  condemnation  of  the  property  captured,  or  of  any  other 
fact  showing  that  the  damage  was  greater,  or  that  the  deten- 
tion was  likely  to  be  of  longer  continuance  than  he  had  reason 
to  presume  on  the  former  intelligence,  the  abandonment  has 
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been  held  to  be  valid.  Bat  here,  again,  the  courts  have  not,  in 
all  instances,  agreed  in  their  construction  of  the  facts.  In  the 
application  of  this  principle,  as  well  as  of  all  others,  different 
judges  may  make  different  inferences  from  the  same  testimony. 
The  difference  of  opinion,  so  far  as  there  has  been  any,  has  re- 
lated to  the  construction  of  the  evidence,  as  matter  of  fact, 
rather  than  as  matter  of  doctrine. 

It  is  held  in  England,  that  on  capture,  as  well  as  in  other  cases 
of  constructive  total  loss,  the  assured  must  abandon  immediate- 
ly, or  he  loses  the  right  to  abandon  on  the  same  state  of  the 
facts.1  But  this  decision  can  only  be  applicable  so  long  as  no 
material  new  or  additional  consequence  of  the  perils  insured 
against,  gives  new  or  additional  cause  of  abandonment.  In  case 
of  capture,  the  English,  as  well  as  the  American  jurisprudence, 
gives  the  privilege  of  abandoning  on  condemnation,  though  the 
assured  neglected  to  do  so  on  news  of  the  capture,  for  here  was 
a  further  effect  of  the  peril.2  It  cannot  be  supposed  that,  if  the 
assured  neglects  to  abandon  immediately  on  intelligence  of 
an  arrest,  he  thereby  loses  all  remedy  if  it  continues  indefi- 
nitely, with  no  other  aggravation  of  the  loss  than  the  mere 
continuance.  There  must  be  some  lapse  of  time  that  would 
satisfy  any  court  of  the  right  of  the  assured  to  abandon,  or  to 
recover  for  a  total  loss  without  abandonment.  At  least,  we 
ought  not  to  admit  such  a  reproach  to  jurisprudence  as  the 
contrary  doctrine,  while  there  is  any  apology  for  denying  it. 

The  difference  between  the  American  and  English  jurispru- 
dence, so  far  as  there  is  a  difference,  seems  to  be,  that  a  less 
considerable  new  or  additional  effect  of  the  perils  insured 
against  will  suffice  to  give  a  new  occasion  for  abandonment  in 
the  American  jurisprudence,  than  in  the  English  ;  and  there 
is  apparently  some  divergency  of  the  jurisprudence  of  the  dif- 
ferent States  in  the  same  respect.  But  it  can  hardly  be 
doubted,  that  any  advantage  from  this  privilege  would  be  de- 
nied by  every  tribunal,  where  the  real  motive  for  the  aban- 
donment at  a  period  subsequent  to  the  first  intelligence  of  the 

1  Mullett    v.    Shedden,    13    East,        2  See  cases   supra,   No.   1669,  p. 
304  ;  Mellish  v.  Andrews,  15  id.  13.       371. 
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loss  should  be  some  other  circumstance  than  the  direct  effect 
of  the  perils  insured  against.1 

Where  it  has  appeared  to  the  court  that  the  state  of  the 
markets,  or  any  other  reason,  having  no  relation  to  the  extent 
of  the  peril  or  damage,  was  the  inducement  for  delaying  to 
make  an  abandonment  in  the  first  instance,  and  for  making  it 
subsequently,  they  have  considered  the  abandonment  as  hav- 
ing no  effect,  and  have  held  that  the  assured  could  recover 
only  the  amount  of  the  actual  loss. 

1675.  In  regard  to  a  case  of  capture  or  detention,  it  surely 
cannot  be  held  that,  by  neglecting  to  abandon  on  the  first 
news  of  the  arrest,  the  assured  forfeits  the  right  of  recovering 
for  the  loss. 

If  the  arrest  continues,  without  any  condemnation  of  the 
property,  or  any  proceedings  respecting  it,  and  without  any 
prospect  of  its  release,  a  court  must  either  hold  that  a  valid 
abandonment  may  be  made  subsequently  to  the  first  news  of 
the  loss,  or  that  the  assured  may  recover  without  any  aban- 
donment, since  the  contract  is  otherwise  defeated.  There  are 
not  wanting  authorities  in  support  of  the  questionable  doctrine, 
that  the  assured  cannot  recover  for  a  loss  in  such  case  without 
making  an  abandonment,  unless  the  hope  of  recovering  the 
property  is  wholly  gone.  If  there  is  any  hope  of  its  being  re- 
covered, Chief  Justice  Kent  says:  "The  assured  ought  to 
renounce  it  in  favor  of  the  insurers,  or  not  recover  at  all "  for 
the  loss.2  Whatever  doctrine  may  be  adopted  in  this  respect, 

1  See  supra,  pp.  272,  273,  No.  1673  ;  the  decree  of  effect  or  importance  of 

Mitchell  v.   Edie,   1  T.  R.  608  ;  and  the  subsequent  operation  of  the  peril, 

Livermore  v.  Newburyport  Mar.  Ins.  a  matter  upon  which  it  is  not  surpris- 

Co.,  1  Mass.  R.  264.     Mr.   Arnould  ing  that  jurists   adopting    the    same 

(Mar.  Ins.  Vol.  II.  p.  1167)  is  of  opin-  general  principles  should  not  precisely 

ion,  that  the  comparison  of  the  English  agree.     The  adjudications  of  the  same 

and  American  jurisprudence  in  the  sec-  courts  of  the  highest  authority  will  not 

ond  edition  of  this  treatise,  intended  to  always   stand  a   rigid    application    of 

be,  in  substance,  the  same  as  the  above,  such  a  test  of  their  consistency, 

was    inaccurate.      This   is   a   reason  2  Gracie  v.  New  York  Ins.   Co.,  8 

with  me  for  stating  more  specifically  Johns.    237.     See   supra,    No.  1507, 

in    the  text  what  I  understood  to  be  where  this  case  is  stated, 
the  difference,  namely,  in  estimating 
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the  rule  permitting  an  abandonment  is  certainly  more  con- 
venient, and  more  conformable  to  the  principle  of  indemnity. 
Or,  at  least,  where  the  prospect  of  recovering  the  property  is 
indefinitely  remote,  the  assured  ought  to  have  the  right  to  re- 
cover the  amount  insured  as  for  a  total  loss,  and  the  fact  of 
such  recovery  transfers  to  the  underwriter  an  equitable  claim 
for  the  salvage  in  the  event  of  any  thing  being  recovered. 

This  case  is  distinguishable  from  those  in  which  it  has  been 
held  that  the  right  of  abandonment  and  recovery  for  a  total 
loss  has  been  forfeited  by  delay.  In  one  of  those  cases  the 
ship  and  cargo  had  been  captured  by  the  English,  1801,  for  an 
alleged  violation  of  the  blockade  of  Havre,  the  port  of  destina- 
tion, and  carried  into  Portsmouth  ;  and  the  assured  delayed 
making  an  abandonment  in  the  expectation  of  obtaining  a  re- 
lease of  the  ship  and  cargo,  whereby  he  would  have  the  bene- 
fit of  a  high  state  of  the  market  at  Havre,  but  on  the  occur- 
rence of  the  peace,  the  price  fell,  and  he  thereupon  made  an 
abandonment  on  the  20th  of  November,  and  the  ship  and  car- 
go were  released  on  the  2Sth  of  the  same  month.  The  aban- 
donment was  held  to  be  void.1  And  the  decision  was  un- 
doubtedly right,  for  it  was  not  a  case  in  which  the  assured 
lost  both  his  goods  and  his  policy ;  the  goods  subsisted,  and 
the  only  question  was,  which  party  should  be  subject  to  the 
disadvantage  of  the  low  market. 

So,  in  another  case,  the  goods  had  been  sold  and  the  pro- 
ceeds were  in  the  hands  of  an  agent,  the  question  being  which 
party  should  be  at  the  risk  of  his  solvency ;  and  it  was  held 
that  the  assured  had,  by  delay  to  abandon,  made  that  risk  his 
own.2 

1676.  The  right  of  abandonment  is  sometimes  kept  in  sus- 
pense by  an  agreement  of  the  parties? 

Where  the  underwriters  agreed,  in  case  of  capture,  that  the 
assured  might  take  such  measures  as  they  should  judge  best 
for  the  interest  of  the  parties,  "without  prejudice  to  their 

1  Livermore  t>.  Newburyport  Mar.  Ins.  Co.,  1  Mass.  R.  264. 

2  Mitchell  v.  Edie,  1  T.  R.  608.    See  also  Savage  v.  Pleasants,  5  Binn.  403. 

3  See  supra,  No.  1507,  p.  247. 

32* 
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rights,"  the  court  understood  this  to  be  an  agreement,  on  the 
part  of  the  insurers,  that  the  right  of  abandonment  should  be 
in  suspense,  and  remain  so,  while  the  property  continued  to  be 
detained,  unless  the  agreement  should  be  sooner  determined 
by  one  of  the  parties  ;  and,  accordingly,  that  the  assured  might 
abandon  at  any  time  during  the  continuance  of  the  detention 
by  capture.1 

Where  the  policy  on  cargo  contained  the  clause,  "  The  in- 
sured shall  not  abandon  until  sixty  days  shall  have  elapsed 
after  having  given  notice  to  the  insurers  of  his  intention  so  to 
do,  and  of  the  loss  or  event  which  may  entitle  the   assured 
thereto  " ;  the  vessel  was  wrecked  at  Cape  Haytien,  and  the 
cargo,  consisting  of  flour,  being  damaged,  was  sold  at  that 
place.     On  the  5th  of  July,  when  the  assured  received  infor- 
mation of  the  loss  at  Alexandria,  he  wrote  to  the  insurers : 
"Having  received  a  letter  from  Capt.  M.,  informing  me  that 
the  ship  Commerce  was  lost,  I  abandon  the  proportion  of  the 
cargo  that  your  office  was  interested  in."     Forty  days  after- 
wards he  exhibited  at  the  office  the  captain's  protest  and  the 
survey  of  the  ship.     The  insurers  did  not  accept  the  abandon- 
ment, but  sundry  negotiations  took  place  between  the  parties, 
the  assured  claiming  a  total  loss,  and  the  underwriters  declin- 
ing to  pay  it.     The  question  was,  whether  the  circumstances 
constituted  a  notice  and  abandonment  within  the  terms  of  the 
policy.     It  was  objected  that,  under  the  above  clause  in  the 
policy,  the   notice  of  the  abandonment  should  precede   the 
abandonment  by  sixty  days,  and  that  the  abandonment  must 
be  made  at  the  expiration  of  the  sixty  days  after  the  notice ; 
and  that,  if  the  letter  of  the  5th  of  July  was  merely  a  notice, 
there  had  been  no  abandonment ;  if  it  was  an  abandonment, 
then  it  was  made  too  early,  and  was  not  valid.     Mr.  Justice 
Story,  giving  the  opinion  of  the  court,  said  :  "  The  letter  gives 
notice  of  an  intention  to  abandon,  because  in  its  terms  it  in- 
cludes an  actual  abandonment.     It  has  a  tacit  reference  to  the 
clause  in  the  policy,  and  must  be  deemed  as  a  notice  to  aban- 
don, and  at  the  same  time  a  declaration  that  it  shall  operate  as 

i  Livingston  v.  Maryl.  IRS.  Co.,  6  Cranch,  274  ;  S.  C.,  7  id.  506. 
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an  abandonment  in  the  case  as  soon  as  by  law  it  may.  In  our 
judgment,  it  was  a  continuing  act  of  abandonment,  and  became 
absolute  at  the  end  of  the  sixty  days."  l 

A  similar  case  has  occurred  in  Massachusetts.  Insurance 
was  made  on  the  brig  Leonidas,  with  a  stipulation,  that,  in 
case  of  capture  or  detention,  the  owner  should  not  have  the 
right  to  abandon  until  after  notice  of  the  condemnation  of  the 
vessel,  or  of  the  continuance  of  the  capture  or  detention  for  sixty 
days.  The  brig  was  captured  and  carried  into  Rio  de  Janeiro, 
in  June,  of  which  the  assured  had  intelligence  within  about 
three  months,  and  soon  after  made  a  formal  and  unqualified 
abandonment.  The  next  intelligence  was  on  the  5th  of  De- 
cember, when  information  was  received  of  the  continuance  of 
the  detention,  which  was  communicated  to  the  underwriters. 
It  was  held  that  the  abandonment  thus  made  in  September, 
and  confirmed  and  insisted  on  in  December,  was  a  good  con- 
tinuing abandonment  to  take  effect  in  December.2 

1677.  Under  the  provision  that  the  "  loss  shall  be  paid  in 
sixty  days  after  proof  and  adjustment  thereof,"  the  condition 
as  to  "  adjustment "  is  implicitly  waived  by  the  underwriter 
where  he  disputes  the  loss.3 

SECTION    XIII.       FORM    OF    ABANDONMENT. 

1678.  No  particular  form  of  abandonment  is  prescribed, 
and  the  form  is  said  not  to  be  material.4 

It  has  not  been  considered  requisite,  as  a  general  rule,  that 
an  abandonment  should  be  made  in  writing.5 

Mr.  Justice  Story,  speaking  of  abandonment  and  notice  of 
abandonment  in  a  case  where  notice  was  required  by  the  poli- 
cy, but  neither  the  form  of  the  notice  nor  of  the  abandon- 

1  Columbian  Ins.  Co.  r.  Catlett,  12  4  Bell  v.  Beveridge,  4  D'all.  272  ;  S. 
Wheat.  383.  C.,  1  Binn.  52,  n.  ;  Emer.  t.  2,  p.  175  ; 

2  Lovering  u.  Mercantile  Ins.  Co.,  Suydam  v.  Mar.  Ins.  Co.,  1  Johns.  R. 
12  Pick.  348.  190  ;  Marsh.  Ins.  599  ;  1  Yeates,  406. 

3  Per   Story,   J.,    Columbian    Ins.  5  Duncan  v.  Coates,  3  Yeates,  378; 
Co.  v.  Catlett,  12  Wheat.  383.  Duncan  v.  Koch,  J.  B.  Wallace,  33. 
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ment  was  prescribed,  said  :  "  They  may  be  in  one  or  two 
instruments  ;  they  may  be  in  direct  terms,  or  by  fair  and 
natural  inference.  It  matters  not  how  they  are  given  or  exe- 
cuted." 1 

Lord  Ellenborough  thinks :  "  It  would  be  very  well  to 
prevent  parol  abandonments  entirely."2 

"  It  is  singular,"  says  Mr.  Marshall,3  "  that  an  abandonment 
is  not  accompanied  by  any  of  those  solemnities  which  such  an 
act  would  seem  to  require." 

Although  it  would  certainly  be  more  convenient  that  aban- 
donments should  be  in  writing,  since,  in  all  transfers  of  prop- 
erty, the  purchaser  wants  some  evidence  of  the  purchase,  yet 
an  abandonment,  by  a  mere  oral  declaration,  is  held  to  be  valid 
and  effectual.4  The  written  contract  of  the  parties  may  ren- 
der it  necessary  to  abandon  in  writing.  But  policies  of  the 
usual  form  contain  no  provision  in  this  respect.  It  is  the 
usual  practice  to  make  abandonments  in  writing ;  it  does 
not,  however,  appear  by  any  decided  case,  that  such  a  cus- 
tom authorizes  the  insurers  to  demand  that  it  should  be  so 
made. 

1679.  In  whatever  manner  an  abandonment  is  made,  it 
must  be  positive  and  absolute.5 

The  French  Code  provides  against  any  conditional  aban- 
donment.6 

The  rule  is  the  same  in  England  and  the  United  States.7 
Lord  Ellenborough  says :  "  An  abandonment  must  be  express 
and  direct.  I  think  the  word  '  abandon '  should  be  used  to 
render  it  effectual." 

It  was  held  in  Pennsylvania,  that  a  declaration  by  the  as- 
sured, in  a  letter  to  the  underwriters,  that  he  "  meant "  to 

1  Columbian  Ins.  Co.  v.  Catlett,  12  5  Fuller  v.  M'Call,  1  Yeates,  464, 
Wheat.  383.  and  cases  passim. 

2  Parmeter  v.  Todhunter,  1  Camp.  6  Code  de  Commerce,  1.  2,  t.  10, 
541.  s.  3,  a.  183. 

3  P.  599.  7  i  J0hns.  R.  181. 

4  Read    v.    Bonham,  3   Brod.    &  8  i  Camp.  541. 
Bing.  147  ;  6  Moore,  397. 
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abandon,  was  an  abandonment ;  the  construction  put  upon  the 
letter  being  that  he  meant  "thereby"  to  abandon.1 

16SO.  An  abandonment  may  be  implied  from  the  contents 
of  a  document  communicated  by  the  assured  to  the  underwrit- 
ers, but  signed  by  another  person,  and  by  the  circumstances 
attending  the  communication. 

The  schooner  Francis  being  sold  at  Carthagena,  in  South 
America,  on  account  of  sea-damage,  in  the  conclusion  of  the 
protest  of  the  master,  made  before  the  American  consul,  the 
consul  said :  "  And  I,  the  said  consul,  at  the  request  of  the 
master,  declare  and  make  known  to  the  underwriters  of  the 
said  schooner  Francis,  that  the  said  master,  for  himself  and  in 
behalf  of  the  owners,  doth  abandon,  cede,  and  leave  to  them, 
all  his,  the  said  master's,  and  their,  the  said  owners'  right, 
title,  claim,  &c.,  of  and  in  the  said  schooner,  and  that  the 
aforesaid  master  doth  claim  on  behalf  as  aforesaid,  reimburse- 
ment of  the  same  as  a  total  loss."  This  protest  the  assured 
forwarded  to  the  underwriters,  saying  in  his  letter  to  them  : 
"  We  had  seen  by  an  arrival  at  Charleston  from  Carthagena 
that  the  Francis  had  been  condemned,  but  were  ignorant  until 
now  of  the  cause.  By  the  next  steamboat  we  shall  forward 
you  a  statement  of  the  loss,  with  the  necessary  vouchers." 
The  statement  of  the  loss  as  a  total  one,  and  the  vouchers, 
were  accordingly  forwarded.  Thompson,  J.,  for  the  court  : 
"  It  is  true  no  authority  is  shown  from  the  assured  to  the  mas- 
ter to  make  abandonment.  But  this  protest  was  communi- 
cated to  the  underwriters  by  the  assured ;  it  became  thereby 
their  act,  and  constituted  a  valid  abandonment."  2 

1681.  It  is  requisite  to  state  the  grounds  of  the  abandon- 
ment.3 

"In  making  an  abandonment,"  says  Mr.  Justice  Woodworth, 
"  the  assured  must  assign  the  true  causes.  If  he  assign  an  in- 
sufficient cause,  he  is  bound  by  it,  and  cannot  avail  himself  of 


1  Bell  v.  Beveridge,  4  Ball.  272 ;  1  Binn.  52,  n. 

2  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  S.  C.  R.  604. 

3  See  cases  generally. 
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a  subsequent  event  without  a  new  abandonment."  l  He  was 
speaking  of  a  case  of  an  abandonment  of  the  ship  for  sea-dam- 
age. The  damage  had  been  repaired  at  the  time  of  the  aban- 
donment. 

1682.  A  question  has  been  made,  whether  a  demand  for  a 
total  loss  is  an  abandonment.2 

A  letter  to  the  underwriters  containing  a  statement  of  the 
loss,  and  inclosing  an  account  of  the  sale  of  the  property, 
and  claiming  the  balance  of  the  amount  insured,  after  giving 
credit  for  the  salvage,  was  held  to  be  a  sufficient  abandon- 
ment.3 

But  Lord  Ellenborough  was  of  opinion,  that  the  demand  of 
a  total  loss  did  not  amount  to  an  abandonment.  Where  the 
broker  communicated  to  the  insurers  on  freight  that  the  voy- 
age had  been  broken  up  by  capture,  notwithstanding  a  recap- 
ture, and  required  them  to  settle  as  for  a  total  loss,  and  to  give 
directions  as  to  the  disposition  of  the  salvage,  he  thought  this 
did  not  amount  to  an  abandonment.  He  said:  "  There  is  no 
implied  abandonment  by  a  demand  of  a  total  loss.  If  parol 
abandonments  are  allowed,  I  must  insist  upon  their  being  ex- 
pressed. An  implied  parol  abandonment  is  too  uncertain. 
The  abandonment  must  be  express  and  direct ;  and  I  think 
the  word  'abandon '  should  be  used  to  render  it  effectual."  4 

In  respect  of  a  policy  "  against  total  loss  only,"  Mr.  Justice 
Sewall  said  :  "  If  a  loss  had  been  proved  in  this  case,  total  in 
its  own  nature,  and  in  the  sense  of  the  parties  to  the  contract, 
a  statement  of  the  salvage  remaining  is  all  that  would  be  requi- 
site, in  my  opinion,  to  the  claim  of  the  assured  to  a  total  loss  ; 
that  is,  to  enable  him  to  recover  the  sum  insured,  deducting 

1  Dickey   v.    N.   Y.    Ins.    Co.,   4         3  Patapsco  Ins.  Co.  v.  Southgate, 
Cowen,  222.      See   also   Suydam  v.  5  Pet.   S.  C.   R.  604.      Mr.  Justice 
Mar.    Ins.    Co.,    1   Johns.    R.    181;  Thompson,  giving  the  opinion  of  the 
S.  C.,   2  id.   138;    Peirce  v.  Ocean  court,  said,  that  a  letter  making  such 
Ins.  Co.,  18  Pick.  83,  at  p.  93.  a    statement  and    claim   "leaves  no 

2  Watson  v.  Ins.  Co.  of  N.  A.,  1  doubt  as  to  the  intention  and  under- 
Binn.    47;    Calbraith   v.    Gracie,    1  standing  of  the  parties." 

Wash.  C.  C.  R.  219  ;  S.  C.,  Condy's        4  Parmeter  v.  Todhunter,  1  Camp. 
Marsh.  599,  n.  541. 
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the  amount  of  salvage.  In  this  opinion,  however,  my  brethren 
do  not  concur  with  me."  l 

It  has,  however,  been  expressly  held  in  Louisiana,  that  a 
demand  for  a  total  loss  is  an  abandonment.2 

The  rule  dispensing  with  any  particular  form  of  abandon- 
ment amounts  substantially  to  the  rule,  that  it  is  sufficient  for 
the  assured  to  signify  distinctly  that  he  abandons,  and  he 
could  not  signify  this  more  distinctly  than  by  claiming  a  total 
loss.  I  therefore  conclude  that 

The  claiming  of  a  total  loss  is  a  sufficient  expression  of  an 
intention  to  abandon. 

As  the  assured  must  state  what  he  abandons,  and  for  what 
cause,  the  claim  of  a  total  loss  with  those  statements  can  surely 
leave  the  underwriters  in  no  doubt  of  the  intention.3 

Under  a  policy  free  from  average,  where  the  assured  com- 
municated to  the  underwriters  the  particulars  of  the  loss  of  the 
ship  and  cargo,  without  specifically  demanding  a  total  loss,  or 
expressly  saying  that  he  made  an  abandonment,  Lord  Ellen- 
borough  considered  this  not  to  be  an  abandonment,4  though 
the  underwriters  expressly  denied  that  the  assured  had  any 
claim  upon  them,  thereby  impliedly  admitting  that  they  un- 
derstood him  to  make  a  claim,  which  could  be  for  no  other 
than  a  total  loss,  that  being  the  only  loss  insured  against.5 
But  Lord  Ellenborough  was  for  restricting  the  form  of  aban- 
donment with  exceeding  rigidness. 

1683.  So  the  payment  of  a  total  loss  operates  as  an  aban- 
donment;  and  accordingly  it  has  been  held  at  nisi  prius,  that, 
if  a  ship  paid  for  in  total  loss  afterwards  turns  up,  it  belongs 
to  the  underwriters,  though  there  has  been  no  other  abandon- 
ment than  the  one  thus  implied.6 

1684.  The  underwriters  must  be  informed  of  the  grounds 
of  the  abandonment,  that  they  may  determine  whether  to  ac- 
cept. 

1  Murray  v.   Hatch,  6   Mass.    R.  3  See  Peirce  v.  Ocean  Ins.  Co.,  18 
465.  Pick.  83,  per  Shaw,  C.  J.,  at  p.  93. 

2  Cassedy  v.  Louisiana  State  Ins.  4  Martin  v.  Crockatt,  14  East,  465. 
Co.,  G    Martin,   421.     See   also   Pa-  5  Ibid. 

tapsco  Ins.  Co.  v.  Southgate,  infra.  6  Houston  v.  Thornton,  Holt,  242. 
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The  provisions  of  the  policy  usually  make  it  necessary  to 
state  the  grounds,  since  the  underwriters  agree  to  pay  the  loss 
only  after  "  proof"  of  it.  Accordingly,  the  assured  must  make 
known  to  the  insurers  the  reasons  for  which  he  abandons.  He 
cannot  avail  himself  of  any  other  ground  than  that  alleged  by 
him  at  the  time  of  abandoning,  and  if  there  are  any  other 
facts,  either  known  or  not  known  to  him  at  that  time,  on 
which  an  abandonment  would  be  necessary  in  order  to  entitle 
him  to  recover  for  a  total  loss,  he  must  abandon  anew  before 
he  can  recover  for  such  a  loss  on  account  of  those  facts.1 

Where  the  assured  claimed  a  total  loss  on  the  ground  of 
damage  done  to  the  vessel  on  the  Florida  Reef,  and  of  her 
being  afterwards  surveyed,  condemned,  and  sold  "  for  the 
good  of  all  concerned,"  this  was  held  not  to  be  a  sufficient 
abandonment,  in  form,  for  damage  exceeding  fifty  per  cent, 
merely,  independently  of  the  sale.2 

The  explosion  of  the  boiler  of  an  insured  steamer,  and  loss 
of  divers  lives  by  the  accident,  being  generally  known  at  St. 
Louis,  where  the  insurance  was  made,  an  abandonment  be- 
cause the  boat  "  had  been  nearly  destroyed  by  the  late  disaster, 
and  was  completely  beyond  repairs,"  was  held  in  Missouri  to 
be  sufficient.3 

Under  a  policy  on  "cargo  and  catchings "  of  a  whaling 
ship,  the  assured  said  in  a  letter  to  the  insurance  company  : 
"  Having  received  such  information  as  leaves  no  doubt  of  the 
loss  of  our  ship  Orbit,  we  hereby  tender  to  said  company  our 
abandonment  of  the  interest  in  the  cargo  of  said  ship,  so  far  as 
it  has  been  insured  to  us  by  a  policy,"  &c.  This  was  held  in 
Massachusetts  to  be  a  sufficient  abandonment  in  form,  though 
it  made  no  express  mention  of  the  loss  of  the  cargo,  which 
was,  however,  distinctly  implied.4 

1  Suydam    v.    Mar.    Ins.    Co.,    1  2  Peirce  u.  Ocean  Ins.  Co.,  18  Pick. 

Johns.   R.  181  ;   2  id.   138  ;    Dorr  v.  R.  83. 

N.  E.  Mar.  Ins.  Co.,  4  Mass.  Rep.  a  Citizens  Ins.  Co.  v.  Glasgow,  9 

221  ;  Ralston  u.  Un.  Ins.  Co.,  4  Binn.  Missouri  R.  411. 

400,386;  Peirce  v.   Ocean  Ins.  Co.,  4  Macy   v.    Whaling   Ins.    Co.,   9 

18  Pick.  R.  83.  Mete.  354. 
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1685.  A  deed  of  cession  of  the  property  has  been  held  not  to 
be  an  essential  part  of  an  abandonment. 

Where  the  agent  of  the  assured  had  abandoned,  by  a  letter 
to  the  underwriters,  and  afterwards  executed  a  deed  in  behalf 
of  his  principal,  transferring  to  them  all  the  assured's  interest 
in  the  goods,  the  validity  of  the  abandonment  was  brought 
into  question,  partly  on  account  of  an  alleged  informality  of 
the  deed.  Mr.  Chief  Justice  Marshall,  giving  the  opinion  of 
the  court,  said:  "The  informality  of  the  deed  of  cession  is 
thought  unimportant,  because,  if  the  abandonment  was  unex- 
ceptionable, the  property  vested  immediately  in  the  under- 
writers, and  the  deed  was  not  essential  to  the  rights  of  either 
party.  Had  it  been  demanded,  and  refused,  that  might  have 
altered  the  law  of  the  case."  l 

Mr.  Justice  Washington,  however,  was  of  opinion,  that 
where  the  insurers  accepted  the  abandonment,  but  at  the  same 
time  required  a  deed  of  cession  and  transfer,  the  assured  might 
recover  for  the  loss  without  making  such  a  deed.2 

But  this  opinion  was  given  upon  the  ground  that  the  aban- 
donment gave  the  insurers  all  the  rights  and  advantages  of 
ownership  of  the  property  ;  for  it  can  hardly  be  doubted,  that 
where  the  property  should  be  so  situated,  in  consequence  of 
the  peril  by  which  the  loss  was  occasioned,  that  the  insurers 
could  not,  without  a  written  transfer  or  authority  from  the  as- 
sured, establish  their  claim  to  the  salvage,  a  court  would  con- 
sider the  making  of  such  transfer,  or  giving  of  such  authority,  a 
condition  upon  which  the  right  to  recover  the  amount  insured 
should  depend.  It  has  been  said,  that  the  assured  shall  be 
charged  in  a  total  loss  with  as  much  of  the  property  as  might 
have  been  saved,  but  for  his  fault  or  negligence.  Upon  the 
same  principle,  if  the  assured,  by  not  vesting  the  insurers  with 
the  necessary  powers,  or  giving  a  requisite  title,  prevents  them 
from  recovering  the  salvage,  what  they  so  lose  ought  to  be 
deducted  from  the  amount  which  he  would  otherwise  recover. 

But  the  necessity  and  importance  of  any  written  transfer,  or 

1  dies.  Ins.  Co.  v.  Stark,6  Cranch.  -  Hurtin  v.  Phcen.  Ins.  Co.,  1 
268.  Wash.  C.  C.  R.  400. 
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authority,  would  evidently  depend  upon  the  nature  of  the  in- 
terest abandoned,  and  the  particular  circumstances  of  the  case. 
The  laws  of  most  countries,  for  instance,  make  some  forms  of 
transfer  requisite,  in  order  to  entitle  a  vessel  to  certain  privi- 
leges ;  and  if,  in  case  of  abandonment  for  detention,  the  as- 
sured should  refuse  to  transfer  the  vessel  to  the  underwriters 
by  a  legal  bill  of  sale,  he  would,  by  this  refusal,  so  far  deprive 
them  of  the  right  of  salvage ;  and,  in  such  case,  he  certainly 
ousht,  either  not  to  be  entitled  to  recover  for  a  total  loss,  on 

O         i  ' 

the  ground  that  he  had  waived  his  abandonment,  or  the 
amount  by  which  the  value  of  the  vessel  to  the  underwriters 
was  diminished  by  this  refusal  should  be  deducted,  in  adjust- 
ing the  loss,  in  the  same  manner  as  if  a  part  or  the  whole  of 
the  salvage  had  been  retained  by  the  assured,  and  gone  to 
his  use. 

1686.  A  prospective  and  continuing  abandonment  may  be 
made. 

Thus,  where  it  was  agreed  that  the  assured  should  not  have 
the  right  to  abandon  until  sixty  days  after  notice  of  his  inten- 
tion so  to  do,  and  he  made  an  absolute  abandonment  on  re- 
ceiving intelligence  of  the  loss,  and  continued  afterwards  to 
claim  a  total  loss ;  this  was  held  by  the  Supreme  Court  of  the 
United  States  to  be  clearly  an  abandonment,  taking  effect 
after  the  time  limited.1 

1687.  If  different  subjects,  as  ship,  freight,  and  cargo,  are 
insured  in  the  same  policy,  whether  open  or  valid,  an  aban- 
donment may  be  made  of  either  subject  separately,  though  it 
must  be  of  the  whole  of  such  subject,  except  where  some  pro- 
vision of  the  policy  on  cargo  authorizes  a  separate  abandon- 
ment of  a  part  of  the  goods  insured  in  the  same  policy.     Mr. 
Marshall  says,  that  if  different  subjects,  as  ship  and  cargo,  are 
insured  at  distinct  valuations,  either  may  be  abandoned  sepa- 
rately ;2  but  that  if  two  or  more  subjects,  as  ship  and  cargo, 

1  Col.    Ins.     Co.    v.     Catlelt,     12  which    he   cites  Val.    tit.   Ins.  a.  47, 
Wheat.    383  ;     and    see    Levering  v.  torn.  2,  p.  102,  and  Poth.  Ins.  n.  132, 
Mercantile  Ins.  Co.,  12  Pick.  348.  and  Emerigon,  torn.  2,  p.  215. 

2  Mar.  Ins.,  2d  ed.,   p.   600,    for 
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are  insured  together,  without  any  designation  of  the  amount  on 
each,  one  cannot  be  abandoned  separately; 1  though  it  does  not 
appear  why  an  abandonment  of  either  cannot  be  made  sepa- 
rately in  this  case,  for  the  amount  insured  on  each  must  be 
proved  in  an  adjustment  of  a  partial  loss,  and  it  can  as  well  be 
so  in  a  total  loss. 

1688.  An  abandonment  made  for  a  sufficient  cause  operates 
as  an  assignment  of  the  interest,  although  it  wants  formality 
in  some  respects,  if  the  underwriters  waive  any  objection  on 
this  account.'2 

Mr.  Justice  Washington  was  of  opinion,  that  the  under- 
writers, by  calling  for  the  papers  to  prove  the  loss,  where  a 
total  loss  was  demanded,  dispensed  with  any  more  formal 
abandonment.3 

Where  the  assured  claimed  a  total  loss,  in  a  conversation 
between  him  and  the  underwriter,  which  implied  that  an 
abandonment  had  been  made,  and  a  new  policy  was  effected 
on  the  same  risk,  with  an  agreement  that  the  claim  of  the  as- 
sured under  the  former  policy  should  not  be  thereby  preju- 
diced, this  was  held  to  be  sufficient  proof  of  an  abandon- 
ment.4 

So  where  the  assured  claimed  a  total  loss,  and  the  under- 
writers made  payments  upon  his  claim,  they  were  considered 
as  thereby  dispensing  with  any  more  formal  abandonment.5 

An  acceptance  of  an  abandonment  will,  no  doubt,  have  the 
effect  of  waiving  any  objection  to  the  abandonment,  on  ac- 
count of  any  insufficiency  in  form. 

1  Ibid.,  for  which  Emerigon,  torn.         3  Calbraith  v.  Gracie,  1  Wash.  C. 
2,  p.  215,  c.   17,   s.  8,  is  cited;  but    C.  R.  219. 

the  passage  referred  to  does  not  seem  4  M'Kintire  v.    Bowne,    1    Johns, 

specifically  to  support  the  proposition.  R.  229. 

Articles?  of  the  Ord.  of  1681  is  ap-  5  M'Lellan  v.  Maine  F.  &  M.  Ins. 

parently  to  that  effect.  Co.,  12  Mass.  Rep.  246. 

2  Watson  v.  Ins.  Co.  of  N.  A.,  1 
Binn.  47. 
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1689.  Although    an    acceptance   may   supply    any    merely 
formal  insufficiency  in  the  abandonment,  an  acceptance  is  not, 
in  any  other  respect,  necessary  to  its  validity  and  effect ;  being 
made  in  due  form,  and  for  sufficient  cause,  it  transfers  the  sub- 
ject, and  perfects  the  assured's  right  to  recover  for  a  total  loss, 
although  it  is  not  accepted  by  the  insurers. 

1690.  An  acceptance,  to  be  binding  upon  the  insurers,  must 
be  made  by  persons  authorized  for  this  purpose. 

Where  it  was  provided,  by  the  act  incorporating  a  company, 
that  "no  losses  should  be  paid  without  the  approbation  of  at 
least  four  of  the  directors,  with  the  president  and  his  assistants, 
or  a  majority  of  them  " ;  it  was  held  that  an  agreement  by 
only  the  "  president  and  assistants,"  without  the  four  directors, 
to  pay  a  total  loss,  was  not  such  an  acceptance  as  bound  the 
company.1 

1691.  The  insurer  need  not  expressly  accept,  or  decline  to 
accept,  an  abandonment. 

As  his  accepting  is  not  necessary  to  its  validity,  an  immedi- 
ate acceptance  is  not  of  great  importance  to  the  assured. 
Since  a  general,  uncertain,  and  loose  kind  of  evidence  must, 
from  the  nature  of  the  case,  be  admitted  to  be  sufficient  pre- 
liminary proof  of  a  loss,  the  underwriter  is  not  always  able  to 
form  a  satisfactory  opinion,  on  the  proof  at  first  produced, 
whether  the  loss  is  total.  Accordingly,  he  is  not  construed  by 
his  silence,  merely,  to  accept  the  abandonment.  He  "  is  not 
bound,"  says  Mr.  Justice  Story,  "to  signify  his  acceptance. 
If  he  says  nothing,  and  does  nothing,  the  proper  conclusion  is, 
that  he  does  not  mean  to  accept."2 

In  a  few  instances,  however,  the  silence  of  the  insurer  has 
been  construed  to  be  an  acceptance  of  the  abandonment.  Mr. 
C.  J.  Dallas,  of  the  English  Court  of  C.  P.,  speaking  of  a  case 
in  which  the  underwriter  had  not,  during  three  months  after 

1  Beatty  v.  Mar.  Ins.  Co.,  2  Johns.        2  Peele  v.  Mer.  Ins.  Co.,  3  Mason's 
R.  109.  Rep.  27. 
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an  abandonment,  expressly  accepted  or  refused  to  accept  it, 
nor  consented  to  the  appointment  of  an  agent  to  look  after  the 
property,  said  :  "If  the  law  were  to  compel  the  assured  to  give 
the  earliest  notice  of  abandonment,  and  at  the  same  time  to 
allow  the  underwriters  to  lie  by  and  afterwards  refuse  to  ac- 
cept it,  there  would  be  no  mutuality  of  obligation  between 
them.  Here  the  notice  was  given  in  December,  and  the  in- 
surers, after  having  done  nothing  during  nearly  three  months, 
interpose,"  with  notice  that  they  did  not  accept  the  aban- 
donment, and  should  not  authorize  a  sale  of  the  property. 
"  Where  there  are  circumstances  to  show  an  acquiescence,  it 
is  not  allowable  for  the  underwriters,  after  such  an  acqui- 
escence, to  come  forward  and  interfere.  I  think  there  was 
such  an  acquiescence  here."  Park,  J.  :  "Here  is  enough  to 
satisfy  the  court  that  there  was  an  acquiescence."  Richard- 
son, J.  concurred.1 

But  the  doctrine  above  laid  down  by  Mr.  Justice  Story,  that 
if  the  insurer  lies  by,  and  neither  does  nor  says  any  thing,  it 
shall  not  be  construed  into  an  acceptance,  or  acquiescence  in 
the  abandonment,  seems  to  be  generally  implied  very  distinct- 
ly in  the  cases  on  this  subject.  When  the  assured  demands 
payment  of  the  loss,  it  is  necessarily  understood  whether  the 
underwriter  accepts  the  abandonment,  and,  in  ordinary  cases, 
this  is  as  soon  as  a  knowledge  of  the  fact  is  of  importance  to 
the  assured.  An  abandonment  is,  however,  in  the  greater 
number  of  instances,  accepted  or  rejected  within  a  short  time. 
But  any  rule  on  this  subject  would  evidently  be  of  no  effect, 
since,  if  the  silence  of  the  underwriter  were  construed  into  an 
acceptance,  he  would  in  all  cases  expressly  decline  to  accept. 

1692.  There  is  no  established  mode  of  accepting,  any  more 
than  of  making1,  an  abandonment. 

Whether  the  insurer  accepts  or  not,  is  a  matter  of  construc- 
tion of  his  words  and  conduct.  Any  act  done  for  the  purpose 
of  making  the  most  of  the  property,  to  whomsoever  it  may 


1  Hudson  v.  Harrison,  3  B.  &  B.  97 ;    S.  C.,  6  Moore,  288.     See  also 
Smith  v.  Robertson,  2  Dow,  474. 

33* 


390  TOTAL    LOSS    AND    ABANDONMENT.         [CHAP.  XVII. 

prove  to  belong,  ought  not  to  be  construed  against  the  party 
who  thus  consults  the  common  interest. 

Accordingly,  where  an  agent  of  the  insurers  on  freight 
"  superintended  and  directed  the  unloading  of  the  ship,  and 
employed  persons  for  that  purpose,"  this  was  not  construed  to 
be  an  acceptance  of  the  abandonment.1 

Where  the  assured  stated  to  the  underwriters  upon  sugars 
the  damage  the  sugars  had  sustained  by  the  stranding  of  the 
ship,  and  they,  in  answer,  desired  "  that  the  assured  would  do 
the  best  they  could  with  the  damaged  property,"  Lord  Kenyon 
held  that  this  was  not  an  abandonment  and  acceptance.  "  It 
was  the  interest  of  the  underwriters  to  make  the  partial  loss  as 
light  as  possible,  and  it  was  the  duty  of  the  assured  to  do  so; 
and  this  was  the  meaning  and  import  of  the  letter."2 

1693.  The  acts  of  the  insurers  may  be  a  proof  of  their  ac- 
ceptance, though  they  declare  at  the  same  time  that  they  do 
not  intend  to  accept. 

"  Whenever  the  underwriter,"  says  Mr.  Justice  Story,  "does 
any  act  in  consequence  of  an  abandonment,  which  could  be 
justified  only  under  a  right  derived  from  it,  that  act  is,  of  it- 
self, decisive  evidence  of  an  acceptance.  If  he  should  proceed 
to  sell  the  vessel,  with  an  express  protest  against  the  accept- 
ance, and  a  declaration  that  he  did  it  for  the  benefit  of  the 
owner,  his  act  would  conclusively  bind  him."  And  he  held 
that  the  floating  and  repairing  of  a  stranded  ship  by  the  un- 
derwriters, though  it  was  done  with  the  intention  of  surren- 
dering it  to  the  assured,  was  a  constructive  acceptance  of  an 
abandonment.3 

So  the  Supreme  Court  of  Massachusetts,  though  they  held 
that  the  underwriters  had,  in  the  same  state  of  facts,  a  right  to 
keep  possession  of  the  ship  for  a  reasonable  time  to  repair  it, 
yet  held  that  their  keeping  of  it  an  unreasonable  time  for  this 
purpose  was  a  constructive  acceptance  of  the  abandonment.4 

1  Griswold  v.   N.  Y.  Ins.  Co.,  1  3  pee]e  v.   Mer.   Ins.  Co.,  3  Ma- 
Johns.  R.  205  ;  3  id.  321.  son's  Rep.  27. 

2  Thelluson    v.    Fletcher,    1    Esp.  4  peele  v.  Suff.  Ins.  Co.,  7  Pick. 
73.  R.  254. 
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It  has  been  held  in  Kentucky,  that  if  the  underwriters  take 
possession  of  a  vessel  after  an  abandonment,  and  proceed  to 
repair,  without  giving  notice  of  their  object,  it  is  an  accept- 


ance.1 


1694.  Where  the  assured  does  acts  that  unexplained  would 
defeat  his  abandonment,  still,  if  both  he  and  the  underwriters 
treat  the  transaction  as  not  having  defeated  the  abandonment, 
it  will  not  have  that  effect. 

Where,  after  news  of  the  condemnation  of  the  ship  in  a 
foreign  prize  court,  and  the  purchase  of  her  by  the  master  at 
the  sale  on  condemnation,  the  assured  wrote  to  the  underwrit- 
ers, demanding  payment  of  a  total  loss  in  pursuance  of  a  pre- 
vious abandonment,  and  they  asked  for  the  protest  of  the 
master  made  previously  to  the  sale,  and  other  documents  that 
might  show  whether  they  were  liable  at  all,  not  whether  for  a 
partial  or  total  loss,  not  offering  to  take  the  vessel  off  the 
hands  of  the  assured,  or  objecting  that  they  were  only  liable 
for  the  amount  paid  for  the  ship  at  such  sale,  it  was  held  that, 
if  the  purchase  of  itself  and  without  being  controlled  would 
have  defeated  the  abandonment,  these  communications  be- 
tween the  parties  prevented  its  having  that  effect.2 

1695.  A  payment  under  a  demand  for  a  total  loss  is  not 
conclusive  proof  of  an  abandonment  and  acceptance. 

The  assured,  hearing  of  the  seizure  of  the  goods  insured,  at 
a  foreign  port,  before  receiving  documents  to  prove  the  loss 
claimed  from  the  underwriters  the  payment  of  the  amount  of 
their  subscriptions,  but  made  no  formal  abandonment.  The 
underwriters  paid  fifty  per  cent,  of  the  amount  subscribed,  and 
an  indorsement  was  made  upon  the  policy,  "adjusted  a  return 
for  loss  of  fifty  per  cent,  on  account."  This  was  held  by 
Lord  Ellenborough  and  his  associates  not  to  amount  to  an 
abandonment  and  acceptance.3 

But  it  is  to  be  observed  that  the  payment  was  made  in  this 
case,  without  a  particular  knowledge  of  the  nature  and  extent 
of  the  loss. 

1  Cincinnati  Ins.  Co.  v.  Bakewell,  4  B.  Monroe's  R.  (Kentucky,)  511. 

2  Maryland  and  fhoen.  Ins.  Co.  v.  Bathurst,  5  Gill  &  Johns.  159. 

3  Tunno  v.  Edwards,  12  East,  488. 
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1696.  Buying  the  ship  is  not  an  acceptance. 

A  stranded  ship  being  sold  by  the  master,  who  was  part- 
owner,  without  necessity,  and  purchased  by  the  underwriters 
from  the  party  to  whom  it  had  been  sold,  no  express  abandon- 
ment having  been  made,  and  no  express  acceptance  of  any 
supposed  abandonment  having  been  declared,  it  was  held  in 
Massachusetts,  by  Shaw,  C.  J.  and  his  associates,  that  such 
purchase  of  the  ship  by  the  underwriters  was  not  an  admission 
of  their  liability  for  a  total  loss.1 

1697.  An  acceptance  is  an  implied  admission  of  a  right  to 
abandon,  and  of  a  total  loss.2 

SECTION     XV.       REVOCATION    OF    ABANDONMENT.        WAIVER    OF 

RIGHT    TO    ABANDON. 

1698.  An  abandonment,  once  made,  is  irrevocable  without 
the  consent  of  the  underwriters.     A  revocation  must  be  by  the 
agreement  of  the  parties. 

"  If  the  assured,"  says  Mr.  Chief  Justice  Reeve,  "  wishes  to 
waive  his  abandonment,  there  must  be  the  consent  of  the  in- 
surer. An  abandonment  is  irrevocable  without  his  consent."  3 
But  where  the  insurers  allege  and  insist  upon  a  revocation  of 
the  abandonment  by  the  assured,  they  are  not  usually  required 
to  show  that  they  assented  at  the  time  of  the  alleged  revoca- 
tion ;  though  the  assured  might  perhaps  show  that  they  dis- 
sented, and  thereby  defeated  his  intention  of  revoking  the 
abandonment. 

1699.  Where  the  assured,  having  bid  off  the  ship  at  a  sale 
by  the  master  on  account  of  sea-damage,  subsequently  sells  the 
ship  on  his  own  account,  it  is  a  waiver  of  any  right  he  may 
have  acquired  by  making  an  abandonment.* 

It  was  held  that  the  right  of  abandonment  was  waived  in 

1  Badger  v.    Ocean   Ins.   Co.,   23  3  King  v.  Middletown  Ins.  Co.,  1 
Pick.  R.  347.  Connect.  Rep.  184. 

2  Cincinnati    Ins.    Co.    v.    Bake-  4  Abbott  v.  Sebor,  3  Johns.  Cas. 
well,  4  B.  Monroe's  R.  (Kentucky,)  39  ;  Saidler   v.    Church,   2  Caines's 
541.  R.  244. 
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case  of  the  assured's  giving  notice  to  the  underwriters  of  his 
intention  to  sell  the  insured  vessel,  which  was  at  the  time  un- 
der detention  by  an  embargo,  and  buying  it  himself  and  after- 
wards despatching  it  on  a  voyage  on  his  own  account,  no 
question  being  made  in  the  case  as  to  the  right  to  abandon.1 

1700.  In  case  of  abandonment  for  sufficient  cause,  and  re- 
fusal by  the  underwriters  to  accept,  a  sale  of  the  subject  by 
the  assured,  merely  to  prevent  an  absolute  loss  of  it,  for  the 
benefit  of  whom  it  may  concern,  is  not  a  waiver  of  the  aban- 
donment.    In  such  case  the  court  said  the  assured  was  by  the 
necessity  of  the  case  made  the  agent  of  whom  it  might  con- 
cern.2 

An  abandonment  being  made  under  a  policy  on  a  stranded 
ship  to  two  thirds  of  its  value,  the  underwriters  offered  to 
make  advances  of  their  proportion  of  the  expense  to  get  off 
the  ship,  and  declined  to  accept  the  abandonment.  The  as- 
sured sold  the  ship  as  she  lay.  This  was  held  not  to  be  a 
revocation  of  his  abandonment.3 

1701.  As  a  general  rule,  if  the  assured  or  his  agent  repairs 
and  refits  the  ship,  this  is  a  waiver  of  the  right  to  abandon.* 

This  rule  is  frequently  expressed  in  the  phrase,  that,  if  the 
assured  "elects"  to  repair,  he  waives  his  right  to  abandon. 
But  it  has  been  justly  remarked  by  Mr.  Chancellor  Wai  worth, 
in  the  Court  of  Errors  of  New  York,  that  the  term  "election  3! 
between  abandonment  and  making  repairs  is  hardly  appli- 
cable. The  fact  on  which  the  character  of  the  loss  and  rights 
of  the  parties  turn  is,  that,  by  repairing,  the  loss  ceases  to  be 
a  total  one.5  Making  an  abandonment  and  proceeding  to  re- 

1  Ogden   v.    Firem.    Ins.    Co.,    10  v.  Hastie,   3  Johns.  Cas.  293  ;    Law- 
Johns.  R.  177  ;  S.  C.  in  Error,  12  id.  rence  v.  Vanhorne,  1  Caines,  285. 
25.     The  court  remarked,  that,  if  the  3  Columbian  Ins.  Co.  v.  Ashby  and 
assured  persevered  in  his  claim  for  a  Stribling,  4  Pet.  S.  C.  R.  139. 

total  loss,  he  must  surrender  to  the  4  Dickey   v.    N.    Y.    Ins.    Co.,    4 

insurers  the  benefit  of  his  purchase,  Cowen,  222  ;  Benson  v.  Chapman,  6 

that  is,  he  must  treat  the  purchase  as  M.  &  Gr.  793. 

being  of  no  effect.  5  Dickey  v.  Am.  Ins.  Co.,  3  Wend. 

2  Walden    v.    Phcen.    Ins.    Co.,   5  658. 
Johns.  R.  310.     See  also  Livingston 


394  TOTAL    LOSS    AND    ABANDONMENT.         [CHAP.  XVII. 

pair,  at  the  same  time,  involves  an  inconsistency,  since  by 
abandonment  the  assured  declares  the  ship  to  belong  to  the 
underwriter,  and  by- repairing  any  further  than  merely  to  pre- 
serve the  ship  from  destruction,  he  treats  it  as  his  own. 

1702.  The  doctrine,  that  taking  care  of  the  property  and 
making  the  most  of  it,  by  sale  or  otherwise,  is  not  a  forfeiture 
of  the  right  to  abandon  it  to  the  underwriter,  is  applicable  to 
a  policy  on  the  cargo  no  less  than  to  one  on  the  ship.1     Thus 
investing  specie  in  cotton,  as  the  best  remittance,  and  not  as  a 
speculation  or  new  commercial  adventure,  was  held  not  to  de- 
feat an  abandonment.2 

1703.  But  if  the  assured  unnecessarily  involves  the  proper- 
ty in  new  speculations  and  enterprises,  he  is  considered  as 
receding"  from  his  abandonment. 

This  is  usually  called  "doing  acts  of  ownership,"  as  dis- 
tinguished from  the  superintendence  intended  merely  for  the 
preservation  of  the  property.  Mr.  C.  J.  Marshall  says,  if,  after 
abandonment,  any  particular  instructions  had  been  given  by 
the  assured,  as  to  contracts  concerning  the  goods;  "if  any  act 
of  ownership  had  been  exerted  by  him,  such  conduct  might 
be  construed  into  a  relinquishment  of  an  abandonment  which 
had  not  been  accepted."3 

Under  a  policy  upon  commissions,  the  assured's  proceeding 
upon  the  voyage  and  earning  commissions  has  been  held,  in 
Pennsylvania,  not  to  be  a  waiver  of  the  rights  acquired  by  an 
abandonment  made  during  detention  in  the  course  of  the  voy- 
age. Insurance  was  made  upon  a  supercargo's  commissions, 
"  valued  at  $>  7,000,  free  of  average,  and  without  benefit  of 
salvage,"  on  a  cargo  from  Philadelphia  to  Laguira.  The  ves- 
sel was  captured  on  the  llth  of  April,  and  carried  into  Cu- 
racoa,  and  there  detained  until  the  25th  of  July,  when  a  com- 
promise was  made  with  the  captors,  and  about  ten  per  cent,  in 

1  Brown   v.    Smith,    1   Dow,  349,  2  Catlett    v.    Pacific   Ins.    Co.,     1 

where  the  owner  ordered  the  master  Wend.  561  ;  S.  C.,  1  Paine,  595. 

to  forward  to  him  "  the  sales  of  the  3  Chesapeake  Ins.  Co.  v.  Stark,  6 

ship  and  cargo,"  the  latter  having  al-  Cranch,  268,  at  p.  272. 
ready  been  sold,  but  not  the  ship. 
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value  of  the  cargo  was  left  at  Curacoa  as  security  for  the 
fulfilment  of  the  terms  of  the  compromise.  An  abandonment 
had  been  made  in  Philadelphia,  on  the  18th  of  July.  The 
cargo  was  also  abandoned,  on  account  of  the  capture,  to  the 
respective  underwriters  upon  it.  The  supercargo  proceeded 
upon  the  voyage,  after  the  release  of  the  vessel,  and  received, 
for  making  sale  of  the  cargo  and  investing  the  proceeds,  com- 
missions equal  in  amount  to  those  originally  stipulated  for,  and 
which  had  been  insured,  at  the  value  of  $  7,000,  in  the  policy. 
As  average  and  salvage  were  excepted  by  the  contract,  the 
questions  arising  upon  these  facts  were,  whether  this  was  a 
case  which  authorized  an  abandonment  and  claim  for  a  total 
loss,  on  the  18th  of  July,  and  if  it  was  such,  whether  the 
supercargo,  by  subsequently  proceeding  upon  the  voyage,  and 
receiving  commissions  equal  in  amount  to  those  on  account  of 
which  the  insurance  was  made,  had  waived  the  rights,  if  any, 
acquired  by  the  abandonment.  It  was  held  that  this  was  not 
a  wagering  policy ;  and  as  a  consequence,  that  these  facts 
constituted  a  total  loss ;  and  that  the  supercargo's  proceeding, 
and  earning  commissions,  was  not  a  revocation  of  the  aban- 
donment.1 


SECTION    XVI.       WHETHER  AN  ABANDONMENT    MAY    BE    DEFEATED 

BY    SUBSEQUENT    EVENTS. 

1704.  It  has  been  a  question  much  considered,  both  in 
England  and  the  United  States,  whether  an  abandonment 
seasonably  made,  for  sufficient  cause,  fixes  the  rights  and  lia- 
bilities of  the  parties  ;  or  whether  the  right  of  the  assured  to 
recover  for  a  total  loss  may  be  devested  by  subsequent  events  ? 

In  respect  to  this  question,  Lord  Mansfield  said,  the  action 

1  Parker  v.   Towers,   2   Browne's  souri  to  be  a  waiver  of  any  claim  for 

R.   (Penn.)   App.   80.     After  a  con-  a  total  loss  on  the  freight  of  the  first 

strnctive  total  loss  under  a  policy  "  on  boat.     Field   v.    Citizens'    Ins.     Co., 

the  freight  bill "  of  a  steamer,   the  Missouri    R.     50,     Napton,    J.    dis- 

parties  agreed  to  transfer  the  risk  to  senting. 
another  boat.     This  was  held  in  Mis- 
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of  the  assured  "  must  be  founded  upon  the  nature  of  his  dam- 
nification, as  it  really  is,  at  the  time  the  action  is  brought.  It 
is  repugnant,  upon  a  contract  of  indemnity,  to  recover  as  for  a 
total  loss,  when  the  final  event  has  decided  that  the  damnifi- 
cation in  truth  is  an  average,  or  perhaps  no  loss  at  all."  l 
This  has  become  the  established  rule  in  English  jurispru- 
dence.2 

An  abandonment  is  not  defeated  in  England  by  the  subse- 
quent restoration  of  a  captured  ship  under  circumstances  ren- 
dering it  worthless.3 

1705.  In  the  United  States  "an  abandonment  once  right- 
fully made  is  conclusive,  and  the  rights  following  from  it  are 
not  devested  by  any  subsequent  events,  which  change  the  situ- 
ation of  the  property,"  unless  it  is  revoked  by  some  act  of  the 
assured  in  case  of  refusal  of  the  underwriters  to  accept  it,  or 
waived  by  the  agreement  of  both  parties  in  case  of  its  having 
been  accepted.4 

Mr.  C.  J.  Tilghman  justly  remarks,  that  the  keeping  of  the 
right  in  suspense  until  action  brought  would  be  of  no  advan- 

1  Hamilton    v.    Mendes,    2    Burr,  and  an  opinion  to  that  effect  is   ex- 
1198.      Lord  Mansfield  reserved    his  pressed  by  Lord  Eldon  in  the  House 
opinion  whether  a  total  loss  could  be-  of    Lords,    Smith    v.    Robertson,    2 
come  a  partial  one  between  the  time  Dow's  R.  474. 

of  action  being  brought  and  the  ver-  3  M'lver  v.  Henderson,  4  M.  &  S. 

diet.  576. 

2  M'Arthy  v.  Abel,  5  East,  388;  4  peele  ».  Merch.  Ins.  Co.,  3  Ma- 
Brotherston   v.    Barber,   5   M.  &  S.  son,    27.      See    also    Humphrey    v. 
418;    Cologan    v.  Lond.    Ass.    Co.,  Union  Ins.  Co.,  3  Mason,  429  ;  Rhine- 
ibid.  447  ;  Naylor  v.  Taylor,  5  B.  &  lander  v.  Ins.  Co.  of  Penn.,  4  Cranch, 
C.  718;  Hudson  v.  Harrison,  3  B.  &  29;  Lee   v.  Boardman,    3  Mass.   R. 
B.  105  ;   S.  C.,  6  Moore,  288  ;   Bain-  238  ;    Jumel   v.    Mar.    Ins.    Co.,    7 
bridge  w.  Neilson,  10  East,  329  ;  Pat-  Johns.   R.    412;  Ches.    Ins.    Co.    v. 
terson   v.    Ritchie,  4   M.   &  S.  393  ;  Stark,  6  Cranch,  268 ;  Bordes  v.  Hal- 
Holdsworth  v.  Wise,  7  B.  &  C.  794  ;  lett,    1  Caines,    444  ;    Cincinnati  Ins. 
2  Am.  Mar.  Ins.  994.     The  doctrine  Co.  v.  Bakewell,  4  B.  Monroe's  R. 
that  the  rights  and  liabilities  of  the  (Kent.)  541.      On    this  question   see 
parties   are  conclusively  fixed    by  an  also  2  Val.  143,  tit.  Ins.  a.  60 ;  Emer. 
abandonment   for   adequate   cause,  is  c.  17  ;  S.  C.,  torn.  2,  p.   194  ;  Code 
intimated  in  Bainbridge  v.  Neilson,  1  de  Com.  1.  2,  tit.  10,  s.  3,  a.  196. 
Cum  p.  237,  by   Lord  Ellenborough  ; 
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tage  to  the  insurers,  since  the  assured  would  then  bring  his 
action  forthwith.1 

Where  a  policy  provided  that  a  loss  should  be  paid  in  sixty 
days  after  proof  and  adjustment  thereof,  and  the  ship,  being 
abandoned  during  a  detention  by  capture,  was  restored  within 
the  sixty  days  after  abandonment,  Mr.  Chief  Justice  Parsons 
said :  "  The  abandonment  was  made  when  the  loss  was  total, 
and  a  right  to  recover  for  a  total  loss  was  vested  in  the  as- 
sured, and  this  right  cannot  be  affected  by  the  credit  given  to 
the  insurers,  in  the  payment  of  the  loss."  2 

1706.  The  prevailing  doctrine  is,  that  the  underwriter  can- 
not, by  repairing  an  abandoned  ship,  defeat  an  otherwise 
valid  abandonment? 


SECTION    XVII.       EFFECT    AS    TO    RIGHTS    OF  PROPERTY,  SALVAGE, 
AND    CLAIMS    AND    LIABILITIES. 

1707.  The  effect  of  a  valid  abandonment  is   equitably  to 
transfer  the  property  in  the  subject. 

The  payment  of  a  total  loss  by  the  insurers,  or  their  liability 
to  pay  such  a  loss  in  consequence  of  an  abandonment,  gives 
them  an  equitable  right  to  the  property,  or  what  remains  of  it, 
so  far  as  it  was  covered  by  the  policy,  including  the  spes  recu- 
perandi,4  and  the  rights  identified  with  the  insurable  interest 
or  depending  upon  the  possession  of  it. 

1708.  An  abandonment,  considered  as  an  assignment  of 
property,  must  have  reference  to  the  time  of  the  loss,  for  only 
that  which  is  constructively  lost  can  be  abandoned,   and  to 
know  what  is  lost,  reference  must  necessarily  be  had  to  the 
time  of  the  loss.     From  that  time  the  insurers  are,  to  most 
purposes  at  least,  entitled  to  the  advantages  and  subject  to  the 
liabilities  of  ownership.     This  is  not   inconsistent  with  the 
principle,   that  the  right  of  abandonment  depends  upon  the 

1  Dutilgh  v.  Gatliff,  4  Cranch,  31,        3  See  supra,  No.  1559. 

n.  ;  S.  C.,  4  Ball.  446.  4  Rogers  v.    Hosack's   Exrs.,     IS 

2  Munson  v.  N.  E.  Mar.  Ins.  Co.,     Wend.  R.  319. 
4  Mass.  Rep.  88. 

VOL.  n.  34 
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state  of  the  existing  facts ;  which  means,  as  we  have  seen, 
that  the  facts  of  which  the  assured  is  informed,  and  which  he 
makes  known  to  the  underwriters  as  the  ground  of  his  aban- 
donment, must  constitute  a  total  loss,  and  also  that  the  loss 
must  not  have  ceased  to  be  total  in  the  mean  time.  The 
abandonment  must  be  authorized  by  the  existing  facts,  but  as 
an  assignment,  it  operates  retrospectively  from  the  time  of  the 
loss. 

In  France,  an  abandonment  of  the  ship,  considered  as  a 
transfer  of  the  property,  has  been  construed  to  relate  to  the 
commencement  of  the  risk.1  In  English  jurisprudence  it  is 
taken  for  granted,  that  an  abandonment  of  any  subject,  con- 
sidered as  an  assignment,  relates  to  the  time  of  the  loss.2 

So  in  the  United  StatesJ  Parker,  C.  J.  says :  "  The  under- 
taking, on  the  part  of  the  insurer  upon  the  ship,  is,  that  he 
will  pay  for  it,  if  it  should  be  lost  by  the  perils  in  the  policy. 
Until  that  event  happens,  the  property  remains  in  the  assured  : 
and  the  freight  and  earnings  belong  to  him  until  that  time. 
But  after  the  loss,  the  insurers,  in  virtue  of  the  abandonment, 
become  the  owners,  and  are  liable  for  the  repairs  and  expenses, 
and  are  entitled  to  the  earnings  of  the  ship."3 

In  case  of  a  stipulation  on  the  part  of  the  assured  not  to 
abandon  on  account  of  capture,  until  after  a  detention  for  six 
months,  the  abandonment,  when  made  after  the  expiration  of 
that  time,  "relates  back  to  the  time  of  the  capture."4 

1709.   A  right  to  claim  contribution  from  the  other  subjects, 
for  jettison  of  a  part  of  that  insured,  passes  to  the  underwriters 
on  abandonment.5 

And  if  the  contribution  has  been  previously  paid,  the  same 
is  accordingly  to  be  charged  to  the  assured  in  deduction  from 
the  amount  insured,  in  an  adjustment  of  a  total  loss. 

1  Emer.  torn.  2,  p.  223,  c.  17,  s.  9.         *  Clarkson   v.   Phcen.    Ins.  Co.,  9 

2  Davidson  v.  Case,  8  Price,  542.        Johns.  R.  1.    See  also  The  Brig  Sarah 

3  Coolidge  v.  Gloucester  Mar.  Ins.     Ann,  2  Sumn.  R.  206. 

Co.,    15  Mass.  Rep.  341.     See  also        5  Walker  v.    U.    S.  Ins.  Co.,   11 
Schieffelin    v.    N.    Y.    Ins.    Co.,    9     Serg.  &  R.  61. 
Johns.  R.  21.     See  also  Leavenworth 
v.  Delafield,  1  Caines,  573. 


SECT.  XVII.]     EFFECT   AS  TO   RIGHTS   OF  PROPERTY,  &C.  399 

1710.  The  benefit  of  a  right  of  action  accruing  to  the  ship- 
per on  bills  of  lading,  or   on   affreightment   for   the    pending 
voyage,  against  the  owners  of  the  vessel,  passes  to  the  under- 
writers by  abandonment  so  far  as  the  goods  are  covered  by  the 
policy.1 

1711.  AH  claims  against  third  parties  on  account  of  negli- 
gence  or  agency  occasioning   the  damage   to  the  subject  or 
destruction  of  it  by  a  peril  insured  against,  are  assigned  to 
the  underwriter  by  an  abandonment,  so  far  as  the  subject  is 
covered  by  the  policy  :  2 

As  a  claim  against  the  owners  of  another  vessel  for  damage 
by  collision  with  the  one  insured :  3 

And  a  claim  against  the  master  for  misconduct  in  occasion- 
ing the  loss : 4 

And  a  claim  against  a  railroad  corporation  on  account  of  an 
insured  building  destroyed  by  fire  communicated  from  another 
situated  near  to  it,  which  was  set  on  fire  by  sparks  from  an 
engine-car.5 

So  a  compensation  by  a  municipal  corporation  for  the 
demolition  of  a  building  to  stop  a  fire,  was  decreed  by  Mr. 
Chancellor  Walworth,  of  New  York,  to  be  credited  by  the 
assured  as  salvage  on  a  total  loss  of  the  building  by  fire.6 

1712.  Rights  and  interests  identified  with  the  insured  in- 
terest in  property  go  to  the  underwriters  by  abandonment,  or 
by  the  assured's  receiving  payment  of  a  total  loss,  which  is 
equivalent  to  an  abandonment. 

Thus  the  interest  of  the  mortgagee  in  mortgaged  property 
consists  in  the  debt  for  which  it  is  mortgaged ;  and  if  he 

1  Mellon  v.  Bucks,  5  Martin's  R.     newspaper   Crescent   City,  May    30, 
N.   S.    (La.)  371.     See  also  Colum-     1851. 

bian  Ins.  Co.   v.  Ashby,  4  Pet.  Sup.  5  Hart  v.   Western  Railroad    Cor- 

Ct.  R.  139,  per  Thompson,  J.  poration,   13  Mete.  R.  99.     This  was 

2  Atlantic  Ins.   Co.  v.  Storrow,  5  under  a  statute,  but  there  seems  to  be 
Paige's  Ch.  R.  (New  York,)  285.  the   same    liability   at    common    law. 

3  Yates  v.  White,  1  Arnould,  Mar.  Aldridge  v.  Great  Western  Railway, 
Ins.  35.  3  Man.  &  Gr.  514. 

4  Paradise  v.  Sun   Mut.  Ins.  Co.,  6  Pentz  v.  Receivers  of  the  ^Etna 
Sup.  Jud.  Ct.  La.,   1851,  reported  in  F.  Ins.  Co.,  9  Paige's  Ch.  R.  569. 
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insures  for  his  own  security  merely,  independently  of  the 
mortgager,  underwriters  are  entitled  to  an  assignment  of  an 
amount  of  the  debt  equal  to  that  paid  for  the  loss,  deducting 
the  premium. 

This  results  from  the  nature  of  insurance  as  a  contract  of 
indemnity,  and  not  a  gaming  contract.  If  the  assured  could 
recover  the  amount  of  the  debt  under  a  policy  on  the  property 
pledged  as  collateral  security,  and  also  the  debt  itself,  from  the 
debtor,  the  policy  would  be  equivalent  to  a  ticket  in  a  lottery, 
for  the  debtor  is,  under  such  a  policy,  still  liable  for  the  debt, 
which  is  not  discharged  by  payment  of  the  loss  on  property 
mortgaged  as  collateral  security.1 

Mr.  Justice  Story,  giving  the  opinion  of  the  Supreme  Court 
of  the  United  States,  says:  "The  underwriters  are  entitled  to 
an  assignment  of  the  debt,  and  may  recover  the  same  from  the 
mortgager."  2 

It  can  make  no  difference  whether  the  property  mortgaged 
is  equal  in  value  to  the  debt  or  less,  nor  whether  the  whole 
or  only  a  part  of  the  mortgaged  property,  or  the  whole  or 
only  a  part  of  its  value,  is  insured.  So  far  as  the  mortgaged 
property  is  paid  for  to  the  insured  creditor,  the  whole  purpose 
of  the  pledge  is  accomplished,  to  the  extent  of  his  interest,  and 
an  equivalent  amount  of  the  debt  should  be  accounted  for  as 
salvage.  In  respect  to  such  proportion  of  the  debt,  the  creditor 
is  under  no  obligation  to  pursue  the  debtor  to  enforce  payment, 
but  merely  to  give  the  underwriters  the  use  of  his  name,  if 
necessary,  in  proceedings  instituted  by  them,  at  their  risk  and 

1  It  is  held  in   Robert  v.  Traders'  Temp.  Plunkett,   318.      This    seems 

Ins.  Co.,  17  Wend.  631,  that  payment  to  be  too  obvious  to  need  being  stated, 

of  the  loss  in  such  case  is  not  so  of  since  the  debtor  is  a  stranger  to  the 

the  debt  for  which  the  insured  prop-  policy  in  either  case, 
erty  is  mortgaged.     So  it  is  held  by         2  Carpenter    v.    Washington    Ins. 

Plunkett,  Vice-Chancellor  in  Ireland,  Co.  (Providence,  R.  I.),  16  Pet.  Sup. 

in  respect  of  the   payment  of  a  loss  Ct.  R.  495  ;  and  see  Tyler  v.  JEtria 

under  a  policy  in  favor  of  a  creditor  Ins.    Co.,    12   Wend.   507  ;    King  i>. 

on  the  life  of  the  debtor  made  inde-  State  Mut.   Ins.  Co.,  Sup.  Jud.    Ct. 

pendently   of   the  latter.     Humphrey  Mass.,  1851,  contra,  MS. 
v.   Arabin,    Lloyd    &  Goold's   Cases 
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expense,  for  recovering  the  proportion  of  the  debt  in  which 
they  are  interested  as  salvage. 

Where  the  assured  on  a  house  had  a  contract  for  the  sale  of 
it,  on  which  payments  had  been  made,  something  remaining 
due  when  the  house  was  burnt  down,  it  was  held  that  he  was 
entitled  to  recover  only  indemnity,  and  if  the  insurers  paid  to 
him  the  whole  value  of  his  remaining  interest,  he  must  trans- 
fer to  them  his  contract,  or  put  them  in  his  place  for  deriving 
the  benefit  of  it  by  obtaining  a  conveyance  on  payment  of  the 
remainder  of  the  purchase  money.1 

1713.  Where  a  compromise  of  a  claim  under  a  policy  upon 
a  cargo,  in  case  of  capture,  is  made  for  an  amount  less  than  a 
total  loss,  the  salvage  and  spes  recuperandi  belong  to  the  as- 
sured. 

Under  a  policy  on  goods  on  board  of  a  ship  destined  to 
Buenos  Ayres,  the  ship  was  captured  by  the  Brazilians  and 
condemned  as  prize  for  an  alleged  breach  of  blockade,  and  an 
abandonment  made  under  the  policy,  which  the  underwriters 
refused  to  accept.  After  some  negotiation,  the  claim  was 
compromised  at  thirty-five  per  cent.,  and  the  policy  cancelled. 
Some  years  afterwards,  in  pursuance  of  a  convention  between 
Great  Britain  and  the  Brazilian  government,  indemnity  was 
made  for  the  capture.  It  was  held  that  the  underwriters  were 
not  entitled  to  any  part  of  the  indemnity.2 

1714.  If  the  salvage,  or  any  part  of  it,  has  been  received  by 
the  assured,  or  applied  to  his  use,  the  value  of  what  has  been 
so  received  or  applied  is  deducted  in  adjusting  the  amount  to 
be  recovered  in  a  total  loss. 

Consequently,  if  the  salvage  has  been  lost,  or  its  amount 
diminished,  by  an  act  of  the  assured,  for  which  the  insurer  is 
not  answerable,  or  by  any  event  or  circumstance  which  is  not 
at  the  risk  of  the  insurer,  the  amount  so  lost,  or  by  which  the 


1  Tyler  v.  ^Etna  Fire  Ins.  Co.,  12  502.      See  also  New  York  Ins.  Co. 
Wend.  507  ;  ^Etna  Fire  Ins.  Co.  v.  v.  Roulet,  24  Wend.  R.  505 ;    Gold- 
Tyler,  16  id.  385.  smid  v.  Gillies,   4  Taunt.    803  ;    and 

2  Brooks  v.  M'Donnell,  1  Y.  &  C.  Tunno  v.  Edwards,  12  East,  488. 

34* 
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salvage  is  thus  diminished,  is  to  be  deducted  in  adjusting  the 
amount  to  be  recovered  for  the  loss. 

1715.  The  question  has  already  been  considered,  whether 
the  insurer  is  at  the  risk  of  the  loss  or  diminution  of  the  sal- 
vage on  freight  or  profits,  in  consequence  of  the  abandonment 
of  the  ship  or  goods.1 

Whatever  doctrine  may  be  adopted  in  this  respect,  the  prin- 
ciple upon  which  it  is  founded  does  not  seem  to  authorize  a 
construction  by  which  the  insurers  of  one  interest,  or  any  part 
of  the  subject,  shall  be  liable  for  any  loss  in  consequence  of 
another  insurance  upon  a  different  interest  or  upon  the  same 
subject,  any  further  than  such  a  loss  is  a  direct  and  necessary 
consequence  of  such  other  insurance  made  in  the  common 
form.  Estrangin  says,  that  any  convention  between  the  owner 
and  freighter  cannot  affect  the  rights  of  the  insurer  under  an 
abandonment.2 

The  rights  of  an  underwriter  cannot  be  affected  by  any 
contract  made  by  the  assured  with  another  underwriter  or 
any  other  per 'son ,  except  so  far  as  the  assured  is  supposed  to 
reserve  the  right  of  making  such  other  contract,  and  the  un- 
derwriter to  subscribe  the  policy  under  an  implied  condition 
that  the  assured  may  avail  himself  of  such  right. 

Upon  this  principle,  the  amount  of  salvage  to  which  one 
underwriter  may  be  entitled  upon  an  abandonment  ought  not 
to  be  diminished  in  consequence  of  any  particular  agreement 
between  the  assured  and  other  underwriters  on  the  same  sub- 
ject. 

A  different  doctrine  was  declared  by  the  Supreme  Court  of 
the  United  States.  Seven  open  policies  being  made  on  goods, 
an  eighth  was  then  made  in  which  they  were  valued  above 
the  invoice  price,  at  which  they  were,  of  course,  insured  in  the 
prior  seven.  Upon  abandonment  under  all  of  the  policies,  the 
salvage  for  the  seven  open  policies  would  be,  in  the  ordinary 
mode  of  adjustment,  the  same  proportion  to  each  that  the  poli- 
cy was  of  the  whole  invoice  value  ;  which  left  a  less  propor- 

1  Supra,  No.  1650.  2  jxT0te  to  Poth.  Ins.  n.  36. 
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tion  for  the  eighth  than  that  of  the  amount  insured  by  that 
policy  was  of  the  whole  amount  at  which  the  goods  were 
valued.  The  court  said  :  "In  no  case  would  this  considera- 
tion create  a  difficulty  as  between  the  parties  to  a  policy. 
Among  the  underwriters  alone,  in  the  distribution  of  the  thing 
abandoned,  would  it  be  necessary  to  determine  on  the  correct 
rule  to  be  applied  in  such  a  case."  l 

This  decision  is  palpably  wrong,  since  such  a  rule  operates 
inequitably  and  wrongfully  upon  the  underwriters  in  the  last 
policy,  or  in  all  the  policies,  according  to  the  rule  of  the  ap- 
portionment that  should  be  applied. 

A  different  rule  was  applied  in  a  Massachusetts  case,  by  Mr. 
C.  J.  Parker  and  his  associates,  under  abandonments  on  policies 
similarly  made  upon  a  ship  in  which  there  was  a  similar  defi- 
ciency of  salvage,  in  which  it  was  decided  that  the  assured 
could  recover  only  as  for  a  partial  loss  on  the  last  policy,  on 
account  of  the  deficiency  of  the  salvage  for  that  policy.2 

But  this  rule  is  entirely  inconvenient,  and  in  some  cases  dif- 
ficult, if  not  impracticable,  and  there  is  no  need  of  resort  to  it. 
since  the  adjustment  of  a  total  loss  is  easily  made,  by  charging 
the  assured  with  the  deficiency  of  the  salvage.  This  rule  has 
in  effect  been  adopted.3 

1716.  If,  in  case  of  abandonment,  the  salvage  has  been  lost, 
or  is  encumbered  with  liens,  or  its  amount  is  diminished, 
otherwise  than  in  consequence  of  the  perils  insured  against,  or 
by  the  acts  of  persons  for  whose  conduct  the  insurers  are 
answerable,  the  assured  ought  either  to  lose  his  right  of  aban- 
donment, or  —  which  seems  in  most  cases  to  be  the  more 
convenient  and  equitable  rule  —  he  ought  to  be  charged,  in 
the  adjustment  of  a  total  loss,  with  the  amount  by  which  the 
salvage  has  been  diminished. 

Insurance  was  made  upon  a  vessel,  which  had  been  bottom- 
ried previously  to  the  time  of  her  being  purchased  by  the 
assured,  but  he  had  no  notice  of  the  bottomry.  A  construc- 

1  Pleasants  v.  Maryl.  Ins.  Co.,  8        3  See  Williams  v.  Smith,  2  Caines's 
Cranch,  55.  R.  13. 

2  Higginson  r.  Ball,  13  Mass.  R.  96. 
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tive  total  loss  occurred,  and  the  assured  made  an  abandonment. 
The  vessel  had,  however,  been  seized,  and  sold  to  satisfy  the 
bottomry  bond.  Mr.  Justice  Thompson,  in  giving  the  opinion 
of  the  court,  said  :  "  In  ordinary  cases,  immediately  on  aban- 
donment the  subject  would  become  the  property  of  the  under- 
writer. If,  then,  the  underwriter  has  been  deprived  of  this 
property  in  consequence  of  an  encumbrance  for  which  he  is 
not  answerable,  the  assured  must  put  him  in  the  same  situation 
he  would  have  been  in  had  no  such  lien  existed,  that  is,  in 
the  present  case,  by  deducting  the  value  of  the  vessel,  at  the 
time  of  abandonment,  from  the  amount  of  the  insurance."  l 

This  case  supports  the  doctrine,  that  the  insurers  are  not 
liable  to  suffer  by  encumbrances  not  arising  out  of  the  risks 
insured  against.  But  the  mode  of  adjusting  the  loss  adopted 
in  this  case  admits  of  some  question.  The  assured  effected 
a  policy,  upon  the  supposition  that  he  owned  the  whole  of  the 
vessel  ;  but  it  turned  out  that  he  owned  only  a  part  of  it. 
His  interest  was  the  excess  of  the  value  of  the  ship  over  the 
amount  due  upon  the  bottomry  bond  at  the  commencement  of 
the  risk.  There  appears  to  be  no  reason  why  the  loss  should 
not  have  been  adjusted  precisely  as  if  a  previous  policy  had 
been  made  to  the  amount  due  upon  the  bottomry  bond,  with 
the  usual  stipulation  as  to  prior  insurance.  An  adjustment 
upon  this  principle  would,  in  most  cases,  evidently  give  a  re- 
sult very  different  from  that  of  applying  the  rule  adopted  in 
the  above  case. 

1717.  Where  the  salvage  is  encumbered  with  a  lien,  arising 
out  of  the  perils  insured  against,  the  insurers  take  it  subject 
to  such  charge. 

In  case  of  recapture  or  the  recovery  of  property  abandoned 
at  sea  or  wrecked,  the  salvors  are  entitled  to  a  compensation 
or  reward,  also  called  "  salvage,"  and  they  have  a  lien  upon 
the  property  saved,  and  may  keep  possession  of.  it  until  they 
are  paid.2  Regulations  are  frequently  made  fixing  the  amount 

1  Williams  v.  Smith,  2  Caines's  2  Hartford  v.  Jones,  1  Lord  Raym. 
R.  13.  343;  2  Salk.  654. 
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of  this  compensation  or  salvage  at  one  eighth,  fourth,  half, 
&c.  of  the  value  saved,  1  or  prescribing  the  mode  of  proceed- 
ing for  settling  what  shall  be  allowed  in  each  particular  case.2 

In  ordinary  cases  of  shipwreck,  or  the  abandonment  of 
property  at  sea,  the  persons  who  save  any  part  of  the  property 
are  entitled  to  a  reasonable  compensation,  according  to  the 
time  employed,  the  danger  incurred,  and  the  service  rendered. 
The  amount  to  be  allowed  to  the  salvors,  in  such  cases,  is  de- 
termined by  a  court  of  admiralty,  which  allows  a  proportion  of 
the  value  saved,  according  to  the  circumstances  and  the  con- 
duct of  the  salvors. 

In  case  of  recapture  by  a  public  ship,  the  law  of  Great 
Britain  allows  one  eighth,  and  by  a  private  armed  vessel,  one 
sixth,  to  the  recaptors.3 

The  laws  of  the  United  States  allow  salvage  in  like  man- 
ner, in  the  case  of  recapture  of  property  belonging  to  citizens 
of  the  United  States ;  except  in  case  of  the  recapture  of  an 
armed  vessel,  where  one  half  is  allowed;  and  in  case  of  recap- 
ture, before  condemnation,  of  a  ship,  or  of  goods,  belonging  to 
the  subjects  of  a  friendly  nation,  the  same  compensation  is  al- 
lowed to  the  recaptors  which  would  be  allowed  to  recaptors 
vice  versa,  in  the  country  to  which  the  owners  belong,  for 
the  recapture  of  property  belonging  to  citizens  of  the  United 
States.4 

The  claim  for  salvage,  as  between  citizens  of  the  United 
States  and  those  of  other  countries,  has,  in  some  instances, 
been  regulated  by  treaty.5 

1718.  Whether,  on  an  abandonment  of  the  cargo,  it  comes 
into  the  hands  of  the  underwriters  subject  to  the  freight  accru- 
ing during  the  pending  risks,  and  becoming  due  subsequently 
to  the  loss  ? 

In  answer  to  this  inquiry  Lord  Mansfield  says  :   "  The  un- 

1  Leg.  Rhod.  s.  2,  a.  45,  46,  47.  4  Act   1799,   ch.   130,   s.   7  ;    Act 

2  12  Ann  Stat.  2,  c.  18,  cited  Park,     1800,  ch.  14. 

216  ;    Marsh.  548 ;    26   Geo.    II.    c.  5  Convention    of    1782,    with    the 

19,  s.   5,    6;    48   Geo.    III.    c.    130,  Netherlands.     Treaty  of  1783,   with 

s.  21.  Sweden,    art.     17,     18.      Treaty    of 

3  43  Geo.  III.  c.  160.  1799,  with  Prussia,  art.  21. 
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derwriters  have  nothing  to  do  with  freight."  1  Bat  he  gives 
no  reason.  The  case  was  upon  a  policy  on  goods  from  Nevis 
to  Bristol,  captured  by  the  French,  condemned  by  the  prize 
court  at  Marlaix,  and  the  ship  and  goods  sold  under  the  decree  : 
and  the  proceeds  were  decreed  to  be  restored  by  the  court  of 
appeals,  and  paid  over  to  the  agent  of  the  ship-owner,  of  the 
assured  on  cargo,  and  of  his  underwriters ;  and  he  paid  freight 
pro  rata  itineris  to  the  ship-owner.  The  question  was  whether 
the  amount  so  paid  was  to  be  deducted  in  accounting  for  sal- 
vage to  the  underwriters.  Lord  Mansfield  and  his  associates 
held  that  freight  pro  rata  was  due,  and  in  giving  the  opinion 
of  the  court  he  said  the  owner  of  the  cargo  might  either  take 
the  part  of  the  cargo  saved,  or  abandon ;  but  in  neither  case 
could  he  throw  the  freight  upon  the  underwriters,  "  because 
they  had  nothing  to  do  with  it."  This  was  a  mere  reiteration 
of  the  negative  to  our  inquiry,  without  giving  any  reason, 
though  the  phraseology  purports  to  be  the  expression  of  an 
inference. 

The  same  question  came  before  the  Supreme  Court  of  the 
United  States  in  a  very  similar  case.  A  cargo  being  insured 
from  Bourdeaux  to  New  York,  the  ship  and  cargo,  both  be- 
longing to  the  assured,  were  captured  and  condemned  by  the 
British  Admiralty  Court  at  Halifax,  and  an  abandonment  made 
of  the  cargo  and  a  total  loss  paid.  The  sentence  of  condem- 
nation was  reversed  on  appeal,  and  the  proceeds  of  the  cargo 
restored  and  paid  over  to  the  underwriters  as  salvage.  The 
assured,  as  owner  of  the  ship,  thereupon  demanded  from  the 
underwriters  freight  pro  rata.  Mr.  Justice  Story,  giving  the 
opinion  of  the  court,  repeated  the  words  of  Lord  Mansfield 
cited  above,  that,  as  between  the  shipper  of  goods  and  his  un- 
derwriter, "the  latter  is  in  no  case  responsible  for  the  payment 
of  freight,  whether  there  be  an  abandonment  or  not." 

1  Bailliei).  Moudigliani,  Marsh.  Ins.,  trary,  as  Mr.  Justice  Story  remarks, 

2d  ed.  728.  to  the  opinion  of  Lord  Mansfield  and 

2  Gaze  v.  Baltimore  Ins.  Co.,  7  his  associates,  in  Bailliei>.  Moudigliani, 

Cranch's  R.  358.  The  court  also  cited  supra.  The  cargo  in  each  case 

held  that  no  freight  was  due  ;  con-  had  been  so  lost  by  the  capture,  that 
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The  circumstance  of  the  ship  and  cargo  both  belonging  to 
the  assured,  or  only  the  cargo,  is  immaterial  in  respect  to  the 
present  question.1  The  rule  as  to  the  deduction  of  the  freight 
from  the  salvage  will  be  decided  in  like  manner  in  either  case. 

The  same  question  came  before  the  Supreme  Court  of  the 
United  States  in  a  subsequent  case,  and  was  decided  in  the 
same  way.  The  insurance  being  upon  a  cargo  and  proceeds 
from  Alexandria  to  St.  Thomas,  and  two  other  West  India 
islands,  and  back  to  the  United  States,  a  part  of  the  outward 
cargo  was  sold  at  St.  Thomas,  and  subsequently  the  voyage 
was  broken  up  by  the  ship  being  wrecked  at  Cape  Haytien, 
while  a  greater  part  of  the  outward  cargo  remained  on  board, 
consisting  of  flour,  which  was  saved  in  a  damaged  state,  and 
sold  for  the  benefit  of  whom  it  might  concern  ;  and  an  aban- 
donment was  made  of  the  cargo  to  the  underwriters.  Both 
ship  and  cargo  belonged  to  the  assured,  and  the  question  was, 
whether,  in  accounting  for  the  salvage,  he  could  deduct  pro 
rata  freight,  or,  in  other  words,  whether  in  case  of  abandon- 
ment for  a  total  loss,  with  salvage,  the  underwriters  must  take 
the  salvage  subject  to  a  lien  for  freight.  In  giving  the  opin- 
ion of  the  court,  Mr.  Justice  Story  said  :  "  In  point  of  fact,  no 
freight  was  or  could  be  payable  in  this  case,  for  the  plain  rea- 
son that  the  assured  was  owner  of  the  ship,  and  there  could, 
therefore,  be  no  lien  upon  the  cargo  or  its  proceeds  for  the 
same.  But  in  point  of  law  the  case  is  not  supposed  to  be 
varied  by  this  circumstance ;  for  if  the  freight  would  be  a 
proper  charge  on  the  salvage,  if  a  third  person  were  owner  of 
the  ship,  in  the  hands  of  the  assured,  there  is  no  reason  why  it 

it  could  not  be  carried  forward;  but  Baltimore  Ins.  Co.,  by  his  readiness 
in  Baillie  v.  Moudigliani,  the  ship  had  to  bring  on  the  cargo  from  Halifax  to 
been  sold  also,  and  so  both  parties  to  New  York,  if  it  had  been  restored  in 
the  contract  of  affreightment  might  be  specie  instead  of  its  proceeds.  But  as 
understood  to  assent  to  its  termination  the  loss  of  the  freight  was  absolutely 
at  the  intermediate  port,  and  to  freight  total  by  the  captnre  and  sale  of  the 
pro  rata  having  been  earned  to  that  cargo,  there  was  no  pretence  for  de- 
port. It  does  not  appear  whether  the  manding  freight  pro  rata. 
assured,  as  owner  of  the  ship,  could  *  Columbian  Ins.  Co.  v.  Catlett, 
entitle  himself  to  freight,  in  Caze  v.  12  Wheat.  R.  383. 
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should  not  be  allowed  when  the  assured  is  owner.  The 
owner  of  the  ship  has  a  lien  upon  the  cargo  for  all  the  freight 
which  becomes  due  to  him."  And  the  opinion  of  the  court 
was,  that  the  underwriters  on  the  cargo  had  nothing  to  do 
with  the  freight,  and  if  they  were  obliged  to  satisfy  it  to  the 
ship-owner  in  order  to  obtain  the  salvage  of  the  cargo,  they 
were  entitled  to  a  credit  for  it  in  adjusting  the  loss,  "or  to  re- 
cover it  in  any  other  manner."  Mr.  J.  Johnson  dissented,  on 
the  ground  that,  at  the  time  to  which  the  abandonment  re- 
ferred, namely,  "  the  moment  of  the  loss,"  no  freight  had  been 
earned.1 

Notwithstanding  the  weight  of  authority  to  the  contrary,  I 
cannot  but  think  that  the  dissent  of  Mr.  Justice  Johnson  was 
well  founded,  and  there  is  the  less  occasion  for  hesitating  to 
agree  with  him,  since,  as  already  remarked,  no  ground  is 
stated  in  support  of  the  above  decisions,  in  which  Lord  Mans- 
field is  followed  in  merely  reiterating  the  proposition,  that  the 
underwriters  have  nothing  to  do  with  freight.  And  why  not  ? 
The  goods  become  his  by  abandonment.  They  are  trans- 
ported as  his  if  he  claims  the  salvage,  as  all  the  cases  suppose 
him  to  do.  The  goods  are  transported  as  his,  and  arrive  at 
the  port  of  destination  as  his,  and  the  freight  is  not  due  upon 
the  assured's  goods,  but  upon  the  underwriter's,  and  he  is  the 
only  party  who  derives  the  advantage  of  the  higher  market  at 
the  port  of  destination,  if  the  goods  arrive  there,  as  they  may 
do.  Who  then  has  so  properly  something  to  do  with  freight, 
to  the  effect  of  being  liable  for  it?  He  is  the  only  party 
benefited  by  the  transportation  of  the  goods.  He  should, 
therefore,  pay  for  it,  if  he  claims  the  salvage.  This  is  the 
ground  of  Mr.  Benecke's  opinion,  that  the  freight  should  be 
deducted  from  the  salvage.  Suppose  a  constructive  total  loss 
to  take  place  at  an  early  stage  of  a  long  voyage,  for  which  an 
abandonment  is  made.  According  to  the  above  decisions,  the 
assured  must  pay  the  expense  of  enhancing  the  value  of  the 
salvage  by  the  transportation  of  the  cargo  to  a  better  market. 

1  Col.  Ins.  Co.  v.  Catlett,  12  Wheat.  383. 
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In  case  of  damaged  goods  sold  at  an  intermediate  port,  the 
pro  rata  or  entire  freight  is  deducted  from  the  proceeds  in  the 
adjustment  of  a  salvage  loss,  where  the  sale  is  made  to  avoid 
the  total  destruction  of  the  goods,  for  the  reason,  as  Mr. 
Stevens1  and  Mr.  Benecke2  say,  that  it  is  for  the  benefit  of 
the  underwriter  that  they  should  be  sold.  The  same  reason 
holds  in  respect  to  a  total  loss  and  abandonment  generally.3 

Where  the  contract  for  freight  reaches  back  to  a  transporta- 
tion for  a  risk  prior  to  that  covered  by  the  policy  on  the  cargo, 
as  under  a  contract  of  affreightment  or  a  charter-party  for 
divers  passages,  and  insurance  for  only  one  or  more  subsequent 
to  the  first,  though  the  whole  freight  may  be  pending  at  the 
time  of  a  constructive  total  loss  under  such  a  policy,  and  the 
cargo  may  be  subject  to  a  lien  for  such  aggregate  freight, 
yet  the  assured  will  no  doubt  be  bound  to  exonerate  the  un- 
derwriter from  the  proportion  accruing  on  account  of  such 
prior  transportation,  of  which  the  underwriter  cannot  be  pre- 
sumed to  have  notice  ;  but  in  respect  to  the  freight  for  the 
passage  covered  by  the  policy,  he  cannot  be  presumed  not  to 
have  notice  that  some  contract  exists,  and  he  may  reasonably 
be  presumed  to  have  notice  that  it  is  made  in  the  usual  way. 
and  at  the  usual  rate.  It  seems  to  be  an  entirely  reasonable 
implied  agreement,  that  the  underwriter  is  to  take  the  salvage, 
in  case  of  abandonment,  subject  to  such  an  agreement,  espe- 
cially since  he  is  the  party  to  be  benefited. 

For  these  reasons  the  better  doctrine  seems  to  be,  that, 
On  abandonment  of  the  ca?'go,  the  salvage  comes  into  the 
hands  of  the  underwriter  subject  to  the  charge  of  freight  for 
the  voyage  that  is  covered  by  the  policy.* 

1719.  The  effect  of  the  abandonment  of  the  ship  on  the 
pending  freight  is,  as  we  shall  see  more  particularly  in  a  sub- 
sequent section,5  different  in  England  and  the  United  States. 

1  On  Average,  5th  ed.,  p.  81. 

2  Prin.  tndem.,  Lond.  ed.   1824,  p.  448. 

3  And  see  Union  Ins.  Co.  y.  Russell,  Anthon's  Cases,  128. 

4  Vide  supra,  No.  1461,  p.  217. 

5  Sect.  19. 

VOL.  ii.  35 
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The  whole  freight  becoming  due  to  the  insured  ship  subse- 
quently to  the  loss  for  which  the  ship  is  abandoned,  goes  to  the 
underwriters  to  whom  it  is  abandoned,  according  to  the  Eng- 
lish jurisprudence.  In  the  jurisprudence  of  the  United  States, 
if  the  ship  proceeds  on  the  voyage  after  recapture  or  escape 
from  other  constructive  total  loss,  the  freight  is  apportioned, 
and  the  amount  accruing  on  account  of  the  part  of  the  voyage 
performed  prior  to  the  constructive  total  loss  goes  to  the  as- 
sured or  his  underwriters  on  freight  in  his  stead,  and  the  sub- 
sequent portion  belongs  to  the  underwriters  to  whom  the  ship 
is  abandoned. 

When  the  ship  does  not  proceed  after  the  disaster  for  which 
an  abandonment  is  made,  and  there  is  a  total  loss  of  the  ship 
and  freight  by  shipwreck  or  otherwise,  with  salvage  of  the 
ship  or  freight,  or  of  both,  and  the  seamen  have  a  lien  upon 
the  salvage  of  either  ship  or  freight,  or  upon  both  of  those  in- 
terests, an  inquiry  arises  which  party  is  chargeable  for  the 
wages;  whether  it  is  the  assured,  the  insurers  on  the  ship,  or 
those  on  the  freight. 

The  seamen  are  entitled  to  wages  down  to  the  time  of  the 
/oss,  not  exceeding  the  amount  saved,  and  have  a  lien  therefor 
on  the  ship  and  freight,  and  also  on  the  salvage  of  each. 

This  lien  is  preferred  to  all  others.1 

It  is  held  to  reach  back  to  wages  for  passages  prior  to  that 
pending  at  the  time  of  a  bottomry  of  the  ship,  and  is  preferred 
to  such  bottomry.2 

The  wages  are  due,  and  the  lien  on  the  ship  and  its  rem- 
nants subsists,  notwithstanding  a  failure  to  earn  freight,  mak- 
ing an  exception  to  the  general  rule  that  freight  is  the  mother 
of  wages,  and  that  the  latter  is  dependent  on  the  former  being 
earned.  The  jurisprudence,  after  some  diversity  of  opinion 
whether  the  allowance  to  seamen  after  a  shipwreck,  for  prior 

1  Abb.   on  Shipp.,  5th  Lond.  ed.         2  The     Louisa     Bertha,    per    Dr. 

484,  where  are  cited  The  Favorite,  2  Lushington,    1    Eng.   Law,    Eq.  and 

Chr.  Rob.  232  ;    French  Ord.    1681,  Adm.  R.,  published  by  Little,  Brown, 

liv.  5,  tit.  14,  a.  16  ;  Code  de  Cora.,  &  Co.,  665. 
a.  192. 
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services,  was  to  be  considered  to  be  in  the  nature  of  salvage, 
or  to  be  allowed  as  wages  eo  nomine  to  the  extent  of  the  sal- 
vage on  ship  and  freight,  seems  to  have  settled  down  in  the 
latter  doctrine,  since  the  elaborate,  and,  as  usual,  lucid  opinion 
of  Lord  Stowell  on  the  subject ; l  similar  decisions  having 
been  made  in  the  United  States,  both  previously  and  subse- 
quently.2 Mr.  Justice  Story  had,  in  an  early  case,  been  of 
opinion,  that  the  allowance,  if  any,  to  seamen,  in  case  of  no 
freight  being  earned,  must  be  in  the  nature  of  salvage  ; 3  and 
the  doctrine  of  that  case  is  adopted  by  Chancellor  Kent  in 
his  Commentaries.4 

Mr.  Justice  Story  adopts  the  same  doctrine  in  recognizing  a 
seaman's  lien  on  the  indemnity  paid  by  a  foreign  government 
for  the  capture  of  a  ship  and  cargo,  where  the  indemnity  was 
made  some  twenty-seven  years  after  the  capture.5 

It  is  to  be  observed,  that  in  case  of  shipwreck  or  other  dis- 
aster, whereby  the  earning  of  freight  by  the  ship  is  wholly 
prevented,  wages  cannot  be  claimed  over  the  amount  of  the 
salvage  of  the  ship.6 


1  In  the  case  of  The  Neptune,  1 
Hagg.    Adm.    R.    239,   which,   Lord 
Tenterden  says,  "  is  peculiarly  wor- 
thy   the    attention    of    the    reader." 
Abb.   on  Shipp.,  5th   ed.  452.     The 
same    opinion    is    followed    by    Dr. 
Lushington,    in     The     Maria    Jane, 
1    Eng.    Law,    Eq.    and    Adm.     R., 
published   by  Little,   Brown,   &   Co., 
658. 

2  Frothingham  v.  Prince,  3  Mass. 
R.  568  ;  S.  C.,  Dane's  Abridgment, 
ch.  57,  a.  1,  s.  3,  p.  462  ;  Coffin  v. 
Storer,  5  Mass.    R.   252 ;    Lewis  v. 
The  Elizabeth  and  Jane,  Ware's  R. 
41  ;    The   Dawn,   Davies's    R.  Dist. 
Ct.    of   U.  S.  Maine,    121;    Pitman 
v.  Hooper,  3  Sumn.  50;    Hobart  v. 
Drogan,  10  Pet.  Sup.  Ct.  R.  108,  at 
p.  122;  2   Pet.    Adm.    R.    186,    n.  ; 
Giles    v.    The   Cynthia,    ibid.    203  ; 


Weeks  v.  The  Catharine  Maria,  ibid. 
424  ;  Taylor  v.  The  Cato,  1  id.  48  ; 
Clayton  v.  The  Harmony,  ibid.  70  ; 
and  see  The  Two  Catharines,  2  Ma- 
son's R.  319. 

3  The  Saratoga,  2   Gallison's    R. 
164.     See  explanation  of  Mr.  Justice 
Story,  in   his   edition   of  Abbott   on 
Shipping,    4th    Am.    ed.,     1829,   p. 
452,  n. 

4  Vol.  III.  pp.  195,  196,  2d  ed.    See 
also  The  Two  Catharines,  2  Mason's 
R.  319,  in  which  the  same  doctrine  is 
maintained    by    Mr.    Justice    Story, 
though  the  case  admitted  of  being  one 
of  salvage  by  the  seamen. 

5  Pitman  v.  Hooper,  3  Sumn.  R. 
50. 

6  Per  Parsons,   C.   J.,   Coffin    v. 
Storer,  5  Mass.  R.  251. 
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Such  being  the  established  doctrine  respecting  wages  and 
the  lien  therefor,  we  must,  in  order  to  determine  on  which 
party  this  charge  ultimately  falls,  or  to  which  it  must  be  ap- 
portioned, inquire  what  parties  are  benefited  by  the  services  of 
the  seamen,  or  would  have  been  so  had  any  benefit  accrued ; 
and  this  is  evidently  the  party  who  is,  or  would  have  been, 
entitled  to  the  freight  pending  at  the  time  of  the  loss  of  the 
ship  by  its  total  destruction  by  wreck  or  otherwise,  or  of  its 
constructive  total  loss  and  consequent  abandonment.  If  the 
cargo  is  forwarded  in  the  same  ship  after  abandonment,  this  is  a 
salvage  on  freight  to  the  amount  pro  rata  down  to  the  time  of 
the  loss  ;  if  the  cargo  is  forwarded  by  another  ship  at  less  than 
the  original  freight  for  the  whole  voyage,  this  is  a  salvage  on 
freight  to  the  amount  of  the  excess  of  the  agreed  freight  for 
the  whole  voyage  over  that  paid  to  the  new  vessel. 

The  result  then  is,  that 

1.    The  assured  on  the  ship  must  exonerate  the  underwrit- 
ers to  whom  it  is  abandoned  from  all  lien  on  the  salvage  for 


seamen  s  wages  : 


2.  The  underwriters  on  freight  must  take  the  salvage  sub- 
ject to  the  deduction  of  the  lien  of  the  seamen  for  wages  for 
services  on  the  voyage  insured  upon  : 

3.  Any  lien  of  the  seamen  for  wages  for  services  prior  to 
the  voyage  insured  upon  must  be  discharged  by  the  party  who 
contracted  with  them. 

The  first  of  the  above  propositions  is  opposed  to  an  early 
decision  in  Massachusetts.1  The  salvage  of  the  ship  had  come 
into  the  hands  of  the  underwriters  by  abandonment.  It  was 
held  that  the  assured  should  recover  against  the  underwriters, 
out  of  the  salvage  of  the  ship  which  had  come  into  their 
hands,  the  amount  of  wages  that  had  accrued,  and  which  he 
had  paid,  on  account  of  the  services  of  the  seamen  from  the 
commencement  of  the  risk  until  the  shipwreck.  The  ship- 
owner had  effected  insurance  only  on  his  ship ;  he  was,  there- 
fore, his  own  insurer  on  freight,  and  the  adjustment  should  be 

i  Frothingham  v.  Prince,  3  Mass.  R.  563,  A.  D.  1801. 
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the  same  as  if  the  freight  had  been  insured  by  another  set  of 
underwriters.  The  case  was  one  of  absolute  total  loss  of  the 
freight  and  cargo  by  shipwreck  on  Cape  Cod.  Had  the 
freight  been  insured,  the  assured  would  have  been  entitled  to 
recover  for  a  total  loss  of  this  subject  without  salvage  ;  and 
surely  it  cannot  be  supposed  that  he  might  retain  this  amount, 
and  leave  the  underwriters  on  the  ship  to  pay  the  wages  of 
the  seamen  out  of  the  proceeds  of  the  salvage  of  the  ship.  As 
he  was  his  own  insurer  on  freight,  the  adjustment  must  be  the 
same  between  him  and  the  underwriters  on  the  ship,  as  if  he 
had  been  insured  also  on  freight. 

An  obvious,  and  it  seems  to  me  conclusive  reason  for  this 
construction,  is,  that  this  lien  is  not  a  consequence  of  the  peril 
insured  against,  and  the  underwriter  is  liable  only  for  charges 
and  losses  which  are  the  consequences  of  those  perils.  This 
construction,  which  seems  to  result  from  established  doctrines, 
is  supported  by  the  practice  in  Boston.1 

Seamen  are  not  absolutely  precluded  from  salvage,  the  dis- 
tinction between  such  a  claim  and  that  for  wages  being,  that 
the  latter  are  for  services  rendered  in  pursuance  of  their  pre- 
vious contract,  in  performance  of  their  duty  in  the  relation  in 
which  they  stand  to  the  ship,  whereas  their  title  to  the  allow- 
ance of  salvage  is  for  their  voluntary  extraordinary  services.2 

1720.  After  the  insurers  become  owners  of  the  ship,  in  con- 
sequence of  abandonment,  they  are,  like  any  other  owners, 
liable  for  mariners'  wages,  but  they  are  entitled  to  the  ship 
free  from  any  lien  for  wages  earned  before  the  time  to  which 
the  abandonment  relates. 

1  I  am  not  informed  of  the  practice  1   Hagg.  Adm.  R.  239  ;  and  recog- 
in   other   ports.      I   understand  from  nized  by  Dr.  Lushington  in  The  Maria 
Mr.    John  S.  Tyler,  an  eminent  de-  Jane,  1  Eng.  Law,  Eq.  and  Adm.  R., 
spacheur  of  averages,  in  Boston,  that  published  by  Little,  Brown,  &  Co., 
it  is  well  established  by  the  practice  658  ;  and  acted  upon  by  Mr.  Justice 
in  that  port.  Story,  in  case  of  the  rescue  of  a  cap- 

2  This  distinction  is  suggested  be-  tured  ship    by  a  part  of  the  crew, 
tween  the  claim  of  seamen  for  salvage,  Williams  v.  Suffolk  Ins.  Co.,  3  Sumn. 
and  that  of  other  parties,  by   Lord  R.  270  ;    S.  C.,  13  Pet.  Sup.  Ct.  R. 
Stowell,  in  the  case  of  The  Neptune,  415. 

35* 
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1721.  The  underwriters  must  take  the  abandoned  property 
subject  to  the  charges  for  saving  it  from  the  perils  insured 
against.1 

1722.  Although  a  valid  abandonment  gives  the  underwriters 
the  advantages,  and  subjects  them  to  the  liabilities,  of  owner- 
ship of  the  property,  yet  an  abandonment  of  the  same  subject 
to  different  underwriters  does  not  make  them  joint  owners, 
and  jointly  liable  as  copartners. 

A  ship  being  abandoned  to  twenty-three  different  under- 
writers, it  was  held  that  they  were  not  jointly  liable,  as  co- 
partners, for  repairs  done  upon  the  ship.2 

1723.  A  mere  payment  of  a  loss,  whether  partial  or  total, 
gives  the  insurers  an  equitable  title  to  what  may  be  afterwards 
recovered  from  other  parties  on  account  of  the  loss. 

The  effect  of  the  payment  of  a  loss  is  equivalent,  in  this 
respect,  to  that  of  an  abandonment. 

Thus,  if  the  risk  of  barratry,  or  any  other  misconduct  of 
third  persons,  is  insured  against,  and  a  loss  is  paid  on  this  ac- 
count ;  and  subsequently  the  assured  recovers  the  damage 
from  the  master  or  other  persons  whose  misconduct  was  the 
cause  of  the  loss,  there  can  be  no  doubt  that  the  insurers 
would  be  equitably  entitled  to  the  damages  so  recovered,  in 
the  proportion  in  which  they  had  made  indemnity  for  the  loss. 

The  same  principle  is  applicable  to  cases  of  capture  and 
arrest.  A  cargo  being  insured  on  a  voyage  from  New  York  to 
Leghorn,  the  vessel  was  captured,  in  the  course  of  the  voyage, 
by  a  French  privateer,  and  carried  into  Porto  Ferrajo.  The 
ship  and  cargo  were  decreed  to  be  restored,  from  which  decree 
the  captors  appealed.  The  property  was,  however,  delivered 
to  the  consignees,  on  their  giving  bonds,  to  the  amount  of  the 
appraised  value,  to  answer  to  the  final  decree.  The  property 
insured  was  appraised  at  a  value  exceeding  that  at  which  it 
had  been  insured  ;  and,  as  it  was  finally  condemned  in  the 
Council  of  State,  and  the  condemnation  approved  by  the 
Emperor,  the  consignees  were  compelled  to  pay  their  bonds. 

1  Frothingham  v.  Prince,  3  Mass.  2  Unit.  Ins.  Co.  v.  Scott,  1  Johns. 
R.  563.  R.  106. 
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The  goods,  however,  were  sold  at  Leghorn,  at  a  value  exceed- 
ing the  amount  at  which  they  had  been  appraised. 

The  assured  made  no  abandonment,  as  he  wished  to  avail 
himself  of  the  state  of  the  markets  at  Leghorn,  but  demanded 
from  the  underwriters,  as  a  partial  loss,  at  least  the  whole 
amount  at  which  the  property  was  valued  in  the  policy,  if  not 
the  whole  sum  paid,  on  account  of  it,  upon  the  bonds  given 
by  the  consignees.  A  verdict  was  given  in  favor  of  the  as- 
sured, "  for  the  whole  sum  mentioned  in  the  policy,"  which 
the  court  approved.  In  giving  the  opinion  of  the  Supreme 
Court  in  New  York,  Mr.  C.  J.  Kent  said :  "  If  France  should 
at  any  future  period  agree  to  and  actually  make  compensation 
for  the  capture  and  condemnation,  the  government  of  the 
United  States,  to  which  the  compensation  would,  in  the  first 
instance,  be  payable,  would  become  the  trustee  to  the  party 
having  the  equitable  title  to  reimbursement,  and  this  would 
clearly  be  the  insurers,  if  they  should  pay  the  amount  of  the 
bond."  ! 

This  was  the  case  of  an  adjustment  as  of  a  partial  loss.  If 
it  had  been  under  an  abandonment,  the  question  would  not 
have  arisen. 

The  rule  of  adjustment  of  the  partial  loss  adopted  in  the 
verdict  approved  by  the  court  in  the  case  above  cited,  and 
also  in  principle  in  another  case  in  the  same  court,2  by  sub- 
jecting the  underwriter  to  a  liability  for  the  amount  of  a  bond 
exceeding  that  at  which  the  cargo  was  insured,  seems  to  be 
erroneous.  The  amount  due  in  a  partial  loss  is,  by  this  rule, 
made  to  depend  upon  the  state  of  the  markets  ;  the  under- 
writer receives  a  premium  according  to  the  invoice  value,  or 
the  valuation,  but  pays  losses  in  reference  to  some  other  value. 
This  leads  to  the  inconsistency  of  paying  more  than  the  prop- 
erty is  worth  for  saving  it ;  since,  as  between  the  parties,  it  is 
worth  the  amount  at  which  it  is  insured. 

1724.  Any  indemnity  made  by  a  foreign  government  for 

1  Gracie  v.  New  York  Ins.  Co.,  8    Johns.    R.    138,    stated    supra,  No. 
Johns.  R.  237.  1480,  p.  229. 

2  Suydam    v.    Mar.    Ins.    Co.,    2 
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the  capture  or  other  loss  of  the  insured  property,  by  a  peril  in- 
sured against,  goes  to  the  underwriters,  or  is  received  by  the 
assured  as  trustee  for  them,  in  proportion  as  the  subject  is  cov- 
ered by  the  policy.1 

Some  British  ships  having  been  captured  by  the  Spaniards, 
the  British  government  ordered  reprisals,  by  making  capture 
of  Spanish  ships,  and  distributed  the  proceeds  of  the  property 
so  captured  among  those  who  had  lost  their  property  by 
Spanish  capture.  The  insurers,  who  had  paid  for  losses  by 
Spanish  captures,  claimed  the  proceeds  of  the  ships  and  car- 
goes taken  by  way  of  reprisal.  Lord  Hardwicke  said  :  "  The 
person  originally  sustaining  the  loss  was  the  owner  ;  but,  after 
satisfaction  made  to  him,  the  insurer.  No  doubt  but  from 
that  time,  as  to  the  goods  themselves,  if  restored  in  specie,  or 
compensation  made  for  them,  the  assured  stood  as  trustee  for 
the  insurer  in  proportion  to  what  he  paid."  2 

1725.  Insurers  on  freight  are  entitled,  as  salvage  in  total 
loss,  to  the  benefit  of  other  freight  earned  by  the  vessel  on  the 
same  voyage,  instead  of  that  which  is  insured. 

Mr.  Chief  Justice  Gibbs,  speaking  of  a  loss  of  the  freight  in- 
sured, in  consequence  of  a  loss  of  the  cargo,  said :  "  If  the 
ship  had  brought  home  another  cargo,  that  would  have  been 
a  salvage  on  the  original  freight."3 

In  a  case  before  the  English  King's  Bench,  the  charterer  of 
a  vessel  agreed  to  pay  dead  freight,  if  the  Russian  govern- 
ment should  not  permit  the  vessel  to  load.  This  was  equiva- 
lent to  an  insurance  against  that  risk.  The  Russian  govern- 
ment did  not  permit  the  vessel  to  load,  but  the  captain  procured 
a  cargo  at  Stockholm.  It  was  decided  that  the  charterer 
should  pay  the  freight  stipulated  in  the  charter-party,  after 
deducting  that  earned  from  Stockholm.4 

But  a  different  decision  was  given  in  another  case,  the  court 

1  See   Gracie  v.   New   York  Ins.     6  Taunt.  R.  68;  S.  C.,  1  Marsh.  R. 
Co.,  8   Johns.  R.    183  ;    supra,  No.     447. 

1480.  4  Puller   r.    Staniforth,    11    East. 

2  Randal  v.  Cockran,  1  Ves.  98.         232. 

3  Green  v.  Roy.  Exch.  Ass.  Co., 
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saying  that  the  earning  of  other  freight  was  the  owner's  affair, 
with  which  the  charterer  had  nothing  to  do.1 

The  two  cases  only  differ  in  respect  to  considering  the  stip- 
ulation to  be  in  the  nature  of  an  insurance  ;  since,  if  it  is  con- 
sidered to  be  of  this  character,  there  can  be  no  doubt  that  the 
new  freight  is  salvage. 

1726.  It  has  already  been  stated,2  that  the  underwriter  is 
not  liable,  in  the  adjustment  of  a  salvage  loss,  for  the  excess  of 
the  freight  due  over  the  proceeds  of  the  damaged  goods  sold 
at  an  intermediate  port.  Though  the  underwriter  is  liable  for 
the  value  at  which  the  goods  are  insured,  in  case  of  their 
value  being  absolutely  lost  by  the  perils  insured  against,  he  is 
not  liable,  in  addition  thereto,  for  the  loss  by  payment  of  full 
or  pro  rata  freight,  this  being  a  remote,  indirect,  incidental  con- 
sequence of  the  perils  insured  against,  unless  this  risk  is  ex- 
pressly included  in  the  policy. 

So  it  has  been  stated  above  as  the  better  doctrine,3  that  the 
underwriter  on  the  ship  is  entitled  to  the  salvage  free  from 
liens  by  bottomry  for  other  expenses  than  those  occasioned  to 
the  ship  by  the  perils  insured  against,4  and  free  from  any  lien 
for  seamen's  wages. 

A  question  somewhat  analogous  arises, 

Whether  and  how  far  the  underwriters  are  liable  on  aban- 
donment for  expense  of  salvage  exceeding  the  amount  of  sal- 


vage ? 


There  is  no  doubt  that  underwriters  may  be  liable  for  an 
amount  of  loss  exceeding  that  insured  by  the  policy,5  for  the 
assured  is  expressly  authorized  by  the  common  form  of  the 
policy  to  labor  and  travel  for  the  safety  of  the  property  in- 
sured, and  some  forms  expressly  stipulate  to  pay,6  and  all 

1  Bell  v.  Puller,  12  East,  496,  n.  6  Forms  at  Antwerp,  Rouen,  and 
See  12  East,  494,  an  attempt  to  show  Bourdeaux,  Emer.  c.  17,  s.  7,  ss.  5. 
these  two  cases  to  be  consistent.  Emerigon  says  this  is  an  engagement 

2  Supra,  No.  1461.  made  blindfold,  of  which   the  conse- 

3  Supra,  No.  1716.  quences  are  indefinite.     The    French 

4  Supra,  No.  1719.  Ordinance  of  1681  limits  the  liability 

5  Vide  infra,  sect.  20.  of  the  underwriters  to  the  amount  of 
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policies  cover  such  expenses,  either  under  this  provision,  or 
as  being  the  direct  consequence  of  the  perils  insured  against. 
The  underwriters  are  on  these  grounds  liable  for  the  expense 
in  attempting  unsuccessfully  to  save  property  from  the  perils 
insured  against,  if  properly  incurred  by  the  assured  himself  or 
his  agents,  or  by  others,  in  such  manner  and  under  such  cir- 
cumstances as  to  be  a  consideration  for  his  liability  to  reim- 
burse the  same.  Beyond  this,  the  assured  certainly  cannot, 
by  abandonment,  render  the  underwriter  liable  for  any  ex- 
penses in  saving  or  managing  the  subject,  if  the  latter  immedi- 
ately on  notice  of  abandonment  disclaims  and  renounces  all 
interest  in  the  salvage.  That  is  to  say,  the  assured  cannot  by 
an  abandonment,  or  in  any  other  way,  force  upon  the  under- 
writer the  ownership  of  the  subject  of  the  insurance,  or  the 
salvage,  against  his  immediate  disclaimer.  The  underwriter 
is  bound  by  the  policy  to  indemnify  the  assured,  down  to  the 
time  of  the  abandonment,  against  all  losses  on  the  subject  by 
the  perils  insured  against,  and  all  expenses  and  liabilities  then 
incurred,  or  subsequently,  until  the  assured  can  give  his  own 
instructions  at  the  place  where  the  property  is  ;  but  as  I  un- 
derstand the  better  doctrine  to  be,  though  without  any  express 
adjudication  on  the  question, 

The  assured  cannot  vest  the  underwriters  with  the  owner- 
ship of  the  salvage,  and  subject  them  to  all  the  subsequent 
liabilities  of  ownership,  against  their  immediate  disclaimer  of 
such  transfer.1 

It  is  enough  that  the  assured  is  indemnified  against  the  ex- 
penses and  liabilities  incurred  upon  the  property  in  consequence 
of  the  loss,  in  order  to  preserve  the  property  until  he  can  inter- 
salvage  received  by  them.  Tit.  Ins.  bind  the  insurers  only  commensurate- 
a.  45.  Valin,  torn.  2,  p.  93,  is  of  ly  with  the  salvage,  in  accordance 
opinion  that  the  underwriters  are  lia-  with  the  provision  of  the  French  Ordi- 
ble  for  an  excess  of  expense  over  the  nance  just  cited.  Emer.  ch.  17,  s.  7. 
salvage  under  the  ordinary  authority  ss.  5. 

to  labor,  travel,  &c.,  for  the  preserva-  1  The  remark  of  Parsons,  C.  J.,  in 
tion  of  the  property.  Emerigon,  on  Coffin  v.  Storer,  5  Mass.  R.  252,  at 
the  contrary,  is  of  opinion,  that  this  p.  255,  is  in  accordance  with  the  prop- 
clause  in  the  policy  is  intended  to  osition  in  the  text. 
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pose  ;  there  seems  to  be  no  reason  for  investing  him  with  the 
power  of  forcing  the  underwriter  into  a  long  series  of  future 
adventures  and  enterprises,  as  owner,  against  the  promptly  ex- 
pressed disclaimer  of  the  latter. 

This  question  is  probably  not  often  material,  but  it  may  be 
in  peculiar  cases  of  much  importance  ;  and  I  am  the  more  in- 
duced to  specify  this  limit  to  the  effect  of  an  abandonment, 
because,  in  the  ordinary  phraseology,  a  valid  abandonment  is 
said  equitably  to  invest  the  underwriters  with  all  the  rights, 
and  subject  them  to  all  the  liabilities,  of  ownership,  so  far  as 
they  insure  the  property ;  and  it  unquestionably  has,  in  gen- 
eral, this  effect.1 

Jurisprudence  has  not  thrown  much  light  upon  the  question, 
how  far  the  underwriters  are  liable  for  expense  incurred  to 
save  the  ship  or  goods  beyond  the  amount  of  the  salvage.  An 
early  nisi  prius  case  before  Lord  Hardwicke,  C.  J.  presented 
this  question,  which  was  not,  however,  decided.  It  was  a 
policy  upon  corn  insured  without  the  exception  of  average, 
which  had  not  been  then  introduced.2  The  expense  of  saving 
the  com  amounted  to  £80,  and  its  proceeds  to  £67.  Lord 
Hardwicke  ruled,  upon  the  ground  of  usage,  that  no  credit  was 
to  be  given  to  the  underwriter  for  salvage,  and  that  he  was 
liable  to  pay  the  full  amount  of  his  subscription.3  It  does  not 
appear  that  the  assured  claimed  the  £13,  being  the  excess  of 
the  expense  over  the  salvage. 

1727.  Whether  the  underwriter  on  goods  is  liable  on  aban- 
donment for  freight,  due,  and  paid  the  assured,  on  account  of 
the  goods,  exceeding  their  value  ? 

This  question  differs  from  that  above  considered  relative  to 
the  expense  of  salvage.  In  that  case  the  incurring  of  the  ex- 


1  Lord  Ellenborough  is  reported  to  disclaimed  giving  any  opinion  whether 

have  ruled,  that  the  ship-owner  is  lia-  the  owner  could  recover  the  amount 

hie  for  supplies  furnished  to  the  mas-  from  his   underwriters.      Mitchell  u. 

ter,  on  an  occasion  justifying  the  ad-  Glennie  et  al.,  1  Stark.  R.  230. 

vance,  to   extricate   a   captured  ship,  2  See  Marsh.  Ins.  567. 

though  the  owner  had  abandoned  the  3  Boyfield  v.  Brown,  2  Str.  1065. 
ship  on  account  of  the  capture.     He 
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pense  was  a  direct  consequence  of  the  perils  insured  against ; 
whereas  the  excess  of  the  freight  over  the  value  of  the  dam- 
aged goods  is  a  remote,  and  merely  incidental,  indirect  conse- 
quence at  most.  The  assured  on  goods  may  agree  for  freight,  on 
condition  of  their  being  delivered  sound,  or  make  a  condition 
that  the  freight  on  delivery  shall  not  exceed  the  proceeds  of 
the  goods ;  or  he  may  pay  freight  in  advance,  or  he  may  ship 
by  his  own  vessel,  so  that  the  question  of  there  being  freight 
at  all,  and,  if  so,  its  amount,  and  the  conditions  on  which  it  is 
to  be  presumed  to  be  payable,  are  all  matters  of  inference  or  sup- 
position. The  goods  may  not  be  worth  the  freight,  even  if  they 
arrive  sound  at  the  port  of  destination.  The  insurer  of  the  goods 
is  an  entire  stranger  to  the  contract  for  freight,  until  he  claims 
the  salvage.  Until  he  makes  such  a  claim,  that  is,  until  it  ap- 
pears that  the  salvage  exceeds  the  freight,  the  maxim  of  Lord 
Mansfield,  subsequently  repeated  by  other  judges,1  that  the 
"  underwriter  on  the  goods  has  nothing  to  do  with  freight," 
seems  to  be  applicable.  For  these  reasons  I  conclude,  that 

The  insurer  on  goods  is  not  liable  for  the  excess  of  freight 
over  the  value  of  the  goods,  unless  he  has  accepted  the  aban- 
donment;  and  he  is  liable  for  freight  only  in  consequence  of 
his  asserting  his  claim  to  salvage? 

1728.  On  abandonment  by  a  mortgagee  or  other  assured, 
whose  interest  in  the  insured  subject  is  a  lien,  or  on  payment 
of  a  total  loss  to  such  an  assured  without  any  abandonment, 
and   without  any  disclaimer  of  salvage  by  the  underwriter, 
where  the  mortgager  or  other  obligor  has  no  interest  in  the 
insurance,  the  debt  or  obligation,  or  a  proportional  part  thereof, 
secured  by  the  mortgage,  or  other  pledge,  is  equitably  trans- 
ferred to  the  underwriters  as  salvage? 

1729.  Upon  payment  of  a  loss  on  a  policy  in  favor  of  a 

1  See  supra,  p.  405,  No.  1718.  3  Carpenter  v.    Washington    Ins. 

2  Boyfield  v.  Brown,  2  Str.  1065  ;  Co.,   16  Pet.  Sup.  Ct.  R.  495  ;  and 
supra,  p.  419,    No.  1727,   ruling  per  see  supra,   sect.  2,  No.   1511,   1512, 
Lord  Hardwicke,  approving  the  verdict  pp.  249,  250. 

of  the  jury,  is  in  accordance  with  this 
proposition. 
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creditor  upon  the  life  of  his  debtor,  as  security  for  his  debt, 
where  the  debtor  has  no  interest  in  the  insurance,  the  debt,  or 
proportional  part  thereof,  is  equitably  transferred  to  the  tinder- 
writers.1 

1730.  It  is  the  general  effect  of  a  valid  abandonment,  to  put 
the  acts  of  persons,  in  whose  care  the  subject  may  be,  at  the 
risk  of  the  underwriters.12 


SECTION    XVIII.       EFFECT    AS    TO    CONDUCT    OF    AGENTS. 

1731.  By  abandonment,  the  assured  becomes  the  trustee  and 
agent  of  the  underwriters  for  taking  care  of  the  ship,  cargo,  or 
other  subject  abandoned,  and  its  proceeds  so  far  as  the  same 
remain  subject  to  his  control.3 

1732.  So  also,  on  abandonment,  the  master  or  other  agent  of 
the  assured  who  has   charge  of  the  subject  at  risk   becomes 
agent  of  the  underwriters,  to  the  effect  that  his  acts  are  at  their 
risk  and  for  their  benefit,  from  the  time  to  which  the  abandon- 
ment has  reference,  so  far  as  the  subject  is  covered  by  the  in- 
surance.4 

Mr.  Justice  Washington  ruled,  that  after  the  loss,  until  an 
abandonment  is  made,  this  responsibility  of  the  underwriters 
is  limited  to  the  acts  of  the  master  and  other  agents  done  in 
good  faith,  and  in  the  discharge  of  their  proper  duty,  and  does 
not  extend  to  fraudulent  conduct,  nor  to  acts  done  beyond 
and  out  of  the  course  of  their  duty  and  agency  : 

As  an  attempt  to  rescue  a  captured  ship  before  the  abandon- 
ment.5 

In  a  case  in  Massachusetts,  under  a  policy  in  which  the  risk 
of  barratry  was  excepted,  the  conduct  of  the  master  was  sus- 

1  Godsall  v.  Boldero,  9  East,  72  ;  4  Lee   v.    Boardman,    3   Mass.  R. 
and  see  supra,  sect.  3,  No.  1515,  pp.  238  ;  Gardiner    v.    Smith,    1    Johns. 
250,  251.  Cas.   141  ;  Jumel    v.   Mar.  Ins.   Co., 

2  See  infra,  sect.  18.  7  Johns.  R.  412;  and  see  cases  gen- 

3  Curcier  v.  Philadelphia  Ins.  Co.,  erally. 

SSerg.  &  Rawle's  R.  113;  and  see        5  Dederer    v.    Del.    Ins.     Co.,    2 
cases  generally.  Wash.  C.  C.  R.  61. 

VOL.  ii.  36 
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pected  to  be  fraudulent  prior  to  the  abandonment,  and  proved 
to  have  been  so  subsequently  to  it,  and  his  fraud  was  held  by 
Parker,  C.  J.  and  his  associates  to  be  at  the  risk  of  the  assured, 
no  express  discrimination  being  made  by  the  court  between 
his  prior  and  subsequent  acts  in  this  respect. 

The  ship  was  stranded  on  the  28th  of  December,  in  North 
Carolina,  at  a  place  called  "  The  Washwoods,"  and  the  cargo 
advertised  at  Norfolk,  about  forty  miles  off,  January  3d,  to  be 
sold  at  the  Washwoods  on  the  llth,  and  an  abandonment  was 
made  of  the  cargo  on  the  8th  of  the  same  month  in  Boston. 
The  sale  being  made  accordingly,  and  the  proceeds  being  em- 
bezzled by  the  master,  the  question  was,  whether  the  loss  was 
total   and  justified  the  abandonment,  the   position  being  as- 
sumed by  Mr.  J.  Putnam,  in  giving  the  opinion  of  the  court, 
that,  "  if  there  had  been  a  necessity  for  the  sale,  the  law  would 
have  constituted  the  master  the  agent  of  the  underwriters."  1 
At  subsequent  trials  of  the  same  case,  it  did  not  turn  upon 
one  or  the  other  party  being  at  the  risk  of  the  master's  fraud, 
but  it  seems  to  be  assumed  that,  if  the  sale  had  been  justifiable 
and  necessary,  the  conduct  of  the  master  after  the  disaster 
would  have  been  at   the  risk  of  the  underwriters.     And  the 
doctrine  runs  through   the  jurisprudence  generally,  that  the 
abandonment  has  its  entire  effect  in  reference  to  the  enhance- 
ment or  mitigation  of  the  loss  by  the  conduct  and  manage- 
ment of  agents,  retrospectively  from  the  date  of  the  loss  on 
account   of  which   the  abandonment   is  made,  in   respect  of 
fraudulent  or  honest  conduct,  as   well  as   judicious  or  inju- 
dicious management.2 

The  risk  has  been  held  to  be  that  of  the  underwriters. 


1  Bryant    v.    Commonwealth   Ins.  both  law  and  evidence.     13  Pick.  R. 

Co.,  6  Pick.R.  131.     This  same  case  543. 

came  before  the  court  five  years  after-  2  Columbian  Ins.  Co.  v.  Ashby,  4 

•wards,  on  a  motion  to  set  aside  the  Pet.   Sup.'Ct.  R.   139;    Mitchell  v. 

third  verdict  of  the  jury  for  the  plain-  Edie,  1  T.  R.  608  ;  Hudson  v.  Harri- 

tiffs,    which    was  set    aside  on  the  son,   3    Brod.    &    Bing.    197 ;    Per 

ground  that  the  sale  was  not  neces-  Thompson,  J.,  in  United  Ins.   Co.  v. 

sary,  and  that  the  verdict  was  against  Scott,  1  Johns.  R.  106,  at  p.  110. 
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In  case  of  the  master's  neglect  to  appeal  after  condemnation 
on  capture : l 

And  in  case  of  the  proceeds  of  the  abandoned  property  com- 
ing into  the  hands  of  the  agent  of  the  assured  in  Matanzas, 
the  question  being  as  to  his  solvency  :  2 

And  in  case  of  sale  of  a  vessel  by  the  master  at  New  Or- 
leans, which  had  been  damaged  to  more  than  half  of  its  value 
and  abandoned.3 

The  risk  of  the  conduct  of  the  master,  and  of  his  manage- 
ment of  the  property  abandoned,  is  imposed  upon  the  under- 
writers by  abandonment  only  so  far  as  the  enhancement  or 
diminution  of  the  loss,  and  the  liabilities  of  owners,  as  such, 
are  concerned. 

A  cargo  and  freight  being  insured  by  one  set  of  underwrit- 
ers, and  the  ship  by  others,  on  total  loss  by  capture,  an  aban- 
donment was  made  to  the  different  underwriters,  and  accepted, 
and  the  property  was  assumed  by  them  respectively.  Both 
ship  and  cargo  were  released,  and  the  master  proceeded  to 
Kingston,  in  Jamaica,  the  ship's  port  of  original  destination, 
where  the  cargo  came  to  the  hands  of  the  consignees,  namely, 
the  master  of  the  vessel  and  a  mercantile  house  at  that  place. 
A  part  of  the  proceeds  of  the  cargo  was  applied  by  the  con- 
signees to  the  necessary  repairs  and  restoration  of  the  vessel, 
and  the  remainder  to  the  expense  of  a  new  and  different  outfit 
of  it  as  a  privateer.  The  abandonees  of  the  cargo  demanded 
of  those  of  the  ship  a  reimbursement  of  the  amounts  so  ap- 
plied. It  was  adjudged  that  they  were  liable  for  the  amount 
necessarily  expended  in  repairing  the  vessel,  but  not  for  what 
had  been  expended  in  fitting  it  out  as  a  privateer.4  That  is, 
they  were  liable  to  the  same  extent  as  owners  generally  are, 
excepting  that  the  different  underwriters,  to  whom  the  ship 
was  abandoned,  were  liable  severally,  and  not  jointly. 

1733.    The  acts  of  the  master  will  be  nothing  the  less  at  the 

1  Gardere  v.  Col.  Ins.  Co.,  7  Johns.  3  Center  v.  Am.  Ins.  Co.,  7  Cow- 
R.  514.  en,  564. 

2  Miller  v,  De  Peyster,  2  Caines's  4  United  Ins.  Co.v.  Scott,  1  Johns. 
Cas.  301.  R.  106. 
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risk  of  the  underwriters,  so  far  as  the  salvage  is  thereby  af- 
fected, though  the  policy  stipulates  against  abandonment 
within  six  months  after  the  disaster. 

It  was  so  held  in  New  York,  in  case  of  a  compromise  by  the 
master  with  the  captors  within  the  six  months,  by  his  relin- 
quishing both  ship  and  cargo  to  them  for  about  a  quarter  of 
their  value.1 

1734.  The  underwriters  are  entitled  to  the  benefit  of  the  acts 
of  the  assured  or  the  master,  and  of  others  acting  as  his  agents 
or  in  his  behalf. 

1735.  The  foregoing    propositions  relate   to  an  agent   ap- 
pointed by  the  assured,  or  authorized  by  the  emergency,  to 
take  care  of  the  property,  and   save   it,  and  forward  it  to  its 
destination  to  a  foreign  consignee,  or  merely  deliver  it  to  the 
assured.      But  in  the  case  of  an  agent  appointed  by  the  assured 
as  consignee  and  commercial  factor,  with  authority  to  trade 
and  dispose  of  the  property,  his  acts  done  in  such  capacity 
will  not  be  at  the  risk  of  the  insurers,  any  more  than  would, 
be  those  of  the  assured  himself,  in  like  circumstances. 

A  policy  provided  that  the  subject  insured  might  assume  the 
Spanish  character,  and  it  was  documented  as  that  of  a  Span- 
iard, who  was  the  captain.  The  vessel  having  been  captured, 
and  thereupon  duly  abandoned,  was  subsequently  restored, 
when  the  Spanish  captain  went  off  with  it,  and  gave  no  ac- 
count of  it.  It  was  held  in  Massachusetts,  by  Parker,  C.  J. 
and  his  associates,  that  the  underwriters  were  not  answerable 
for  this  loss.2  In  such  case  the  underwriter  evidently  ought 
to  be  liable  for  the  damage  and  expense  caused  by  the  capture 
and  proceedings  thereupon,  even  though  the  fraudulent  cap- 
tain may  have  paid  such  expense  himself.  But  the  subject  of 
the  policy  had  come  to  the  hands  of  the  party  whom  the  as- 
sured himself  had  authorized  to  hold  it,  not  in  capacity  of 
master  merely,  but  as  owner.  The  case  is  similar  to  an  insur- 
ance on  goods  sold  deliverable  to  the  vendee  in  a  foreign  port, 
to  whom  the  goods  are  delivered  after  capture,  abandonment, 

1  Clarkson  v.   Phcen.   Ins.    Co.,   9        2  Smith  v.   Touro,    14   Mass.    R, 
Johns.  R.  1.  112. 
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and  restoration ;  but  who  fails  to  account  for  them.  In  such 
case,  if  the  loss  is  adjusted  as  total,  the  value  of  the  property 
in  the  hands  of  the  consignee,  ostensible  owner,  or  vendee,  is 
properly  so  much  salvage.  The  language  of  the  court  in  New 
York  is  in  accordance  with  the  above  distinction,  as  to  the 
capacity  in  which  the  agent  acts,  and  the  authority  under 
which  he  acts  ;  for  they  say,  in  case  of  total  loss,  "  the  dispo- 
sition of  the  goods  saved,  as  made  by  the  consignee,  while  he 
acts  bona  fide,  is  at  the  risk  and  for  the  benefit  of  the  in- 
surer "  j1  implying  that  his  fraudulent  acts  are  still  at  the  risk 
of  the  assured,  since  he  is  the  party  whom  the  assured  has 
subrogated  in  his  place  for  the  very  purpose  of  disposing  of 
the  property,  a  delivery  to  whom,  or  possession  by  whom,  for 
that  purpose,  is  a  delivery  to  or  possession  by  the  assured  as 
trustee  for  the  underwriters. 

1736.  The  responsibility  of  the  master  or  other  agent  in 
charge  of  the  subject  insured,  to  the  assured  and  insurers, 
does  not  cease  on  its  condemnation  in  a  foreign  prize  court. 
They  have  the  right  to  claim  and  adopt  his  purchase  of  the 
property  at  a  sale  under  the  order  of  such  a  court,  though  he 
professedly  purchases  on  his  own  account.  The  underwriters 
have  the  same  right  to  claim  the  benefit  of  a  purchase  made  by 
the  assured. 

Kent,  C.  J.  gave  an  elaborate  opinion  on  this  subject  in 
New  York.  It  was  a  case  of  the  condemnation  and  sale  of 
a  cargo  at  Malaga,  which  was  purchased  by  a  house  there  at 
the  request  of  the  master,  "  for  the  benefit  of  whom  it  might 
concern."  An  abandonment  had  been  made  and  a  total  loss 
paid  in  New  York.  The  cargo  was  resold  at  a  profit,  which 
was  claimed  by  the  assured  on  the  ground  that  the  condemna- 
tion and  sale  of  the  property  had  terminated  their  responsi- 
bility to  the  underwriters.  But  the  court  said  :  "  If  after  cap- 
ture and  condemnation  the  owner  recovers  his  captured  ship, 
the  insurer  can  be  in  no  other  condition  than  if  she  had  been 
recovered  or  taken  before  condemnation."  Though  the  title 

1  Gardiner  v.  Smith,  1  Johns.  Cas.  141. 

36* 
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to  the  property  is  thus  changed,  yet,  if  the  assured  is  pur- 
chaser, "and  still  claims  a  total  loss  from  the  insurer,  he  must 
tender  him  the  benefit  of  the  purchase."  Livingston,  J.  dis- 
sented, and  Thompson,  J.  gave  no  opinion.1 


SECTION    XIX.       EFFECT    OF    THE    ABANDONMENT    OF    THE    SHIP 

AS    TO    FREIGHT. 

1737.  Under  the  French  Code  and  jurisprudence  an  aban- 
donment of  the  ship  gives  to  the  underwriters  the  benefit  of  the 
freight  pending  at  the  time  of  the  loss. 

This  rule  arises  probably  from  the  prohibition  of  insurance 
of  the  freight  of  the  vessel  as  well  as  of  the  profits  on  cargo.2 

This  subject  has  been  much  discussed  in  France.  Valin 3 
was  of  opinion,  that  the  freight  earned  during  the  risk  should 
go,  as  incident  to  the  abandonment  of  the  ship,  to  compensate 
for  the  diminution  of  its  value  subsequently  to  the  commence- 
ment of  the  risk. 

Emerigon  4  is  of  opinion,  that  an  abandonment  of  the  ship 
should  carry  also  the  right  to  freight  earned  by  the  delivery  of 
goods  at  an  intermediate  port  previously  to  the  loss.  It  was, 
however,  provided  by  an  ordinance,  that  only  the  freight 
pending  and  to  be  earned  at  the  time  of  the  loss,  should  go  to 
the  underwriters  on  the  abandonment  of  the  ship.5 

1738.  In  the  jurisprudence  of  England  and  that  of  the 
United  States,  the  effect  of  an  abandonment  of  the  ship  in 
respect  of  the  freight  is  very  different,  as  we  shall  see ;  but 

1  Unit.   Ins.    Co.   v.   Robinson,    2  Ass.,  s.  13.     At  the  time  of  compiling 
Caines,  280  ;  S.  C.  in  Err.,  1  Johns,  the  new  code,  the  question  of  permit- 
R.    592.      Mr.    Chief  Justice    Kent  ting  the  insurance  of  freight  and  prof- 
cited  Ord.  Louis  XIV.  tit.  Ins.  a.  66,  its   was   very   much    discussed  ;    the 
67 ;  Code  de  Com.  1.  2,  t.  10,  s.  3,  a.  former    prohibitions  were,    however, 
206  ;  2  Val.  59,  60 ;   1  Emer.  464,  c.  continued. 

12,   s.  21  ;   2  Burr.  699.     See  also  3  Tom.  II.  p.  115,  Des  Ass.,  a.  47. 

Jumel  v.  Mar.  Ins.  Co.,  7  Johns.  R.  4  Tom.  II.  p.  222,  ch.  17,  s.  9. 

412.  5  Boulay   Paty,   Cours    de     Droit 

2  Boulay    Paty,    Cours    de    Droit  Com.,  torn.  4,  p.  393. 
Com.,  torn.  3,p.481,ed.  1822,  tit.  Des 
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they  coincide  in  respect  of  freight  earned  prior  to  the  loss, 
which  does  not  go  by  abandonment  to  tJte  underwriters  on  the 
ship. 

The  transfer  by  abandonment  is  analogous  to  that  by  mort- 
gage, where  the  mortgager  is  entitled  to  the  freight  earned 
before  the  mortgagee  is  in  possession.1 

1739.  So  if  the  original  ship  becomes  innavigable,  and  is 
abandoned  to  the  underwriters,  and  the  cargo  is  forwarded  to 
the  port  of  destination  by  another  at  less  than  the  freight  origi- 
nally agreed  on  for  the  whole  voyage,  whereby  freight  pro 
raid  is  saved  for  the  part  of  the  voyage  performed  by  the 
original  ship,  such  pro  rata  freight  does  not  go  as  salvage  with 
the  ship,  either  in  England  or  the  United  States,  but  belongs 
to  the  ship-owner,  or  goes  as  salvage  to  the  underwriters  on 
freight. 

A  ship,  upon  a  voyage  from  Newfoundland  to  Lisbon,  was 
captured,  whereby  the  voyage  was  broken  up,  though  the  ship 
was  recaptured  and  brought  to  England.  The  ship  was  aban- 
doned to  the  underwriters,  but  a  freight  pro  rata  being  due  for 
the  part  of  the  voyage  performed  before  the  capture,  this 
freight  was  considered  to  be  due  to  the  owners,  and  no  ques- 
tion was  made  as  to  its  belonging  to  the  underwriters,  to  whom 
the  ship  had  been  abandoned.2 

1740.  In  the  jurisprudence  of  England,  the  abandonment 
of  the  ship  includes  the  pending  freight  in  case  the  ship  pro- 
ceeds in  the  prosecution  of  the  voyage  after  the  loss,  of  what- 
ever kind,  for  which  the  abandonment  is  made. 

In  English  jurisprudence,  an  inference  of  the  effect  of  an 
abandonment  of  the  ship  as  to  freight  is  made  from  that  of 
other  transfers. 

The  owner  of  a  ship,  having  on  the  17th  of  August  entered 
into  a  charter-party  to  carry  a  quantity  of  tar  from  Stockholm 
to  Plymouth,  on  the  26th  of  the  same  month,  and  before  the 
ship  sailed  on  the  voyage,  executed  a  regular  bill  of  assign- 
ment of  the  ship  to  Henry,  the  master,  and  about  five  months 

1  Chinnery  v.  Blackburne,  1  H.  Bl.        2  Luke  v.  Lyde,  2  Burr.  882.     See 
117,  n.  remark  of  Le  Blanc,  J.,  4  East,  44. 
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after  the  ship  had  sailed,  he  assigned  the  bill  of  lading  to  one 
of  his  creditors,  Hamilton,  as  security  for  a  debt.  The  vessel 
having  performed  the  voyage,  the  question  arose,  whether  the 
freight  was  equitably  due  to  Henry,  to  whom  the  ship  had 
been  assigned,  or  to  Hamilton,  to  whom  the  charter-party  had 
been  assigned.  Heath,  J.  :  "  Hamilton  could  not  be  in  a  better 
situation  than  the  original  owner  was  at  the  time  of  assigning 
the  charter-party,  and  HE  could  not,  after  the  assignment  of 
the  ship,  prevent  Henry  from  receiving  the  debt."  Lawrence, 
J.  :  "  The  right  to  the  freight  subsequently  accruing  must 
belong  to  the  assignee  of  the  ship,  as  incident  thereto."  1 

While  a  ship  was  on  a  voyage  from  Portsmouth  to  Port 
Mahon,  the  owner  transferred  her  on  the  14th  of  September, 
and  she  arrived  at  Port  Mahon  on  the  24th  of  October  follow- 
ing. The  owner  became  bankrupt,  and  a  question  arose, 
whether  the  freight  due  at  Port  Mahon  belonged  to  the  person 
to  whom  the  vessel  was  transferred,  or  to  the  assignees  under 
the  bankruptcy  of  the  original  owner.  Lord  Ellenborough, 
C.  J.  :  "  We  cannot  say  that  the  covenant  [of  charter-party]  is 
transferred  to  the  assignees  of  the  ship,  by  the  assignment  of 
the  property  in  the  ship,  in  the  same  manner  as  certain  cove- 
nants are  said  to  run  with  land."  And  the  freight  was  ac- 
cordingly held  to  belong  to  the  assignees  under  the  bankrupt- 
cy.2 This  case  accordingly  seems  to  distinguish  the  freight 
accruing  on  a  charter-party  from  the  ship  as  a  transferable 
subject. 

The  effect  of  an  abandonment  of  the  ship  as  to  the  pending 
freight,  was  frequently  presented  and  elaborately  argued  by 
counsel  in  England,  in  the  cases  arising  out  of  the  Russian 
embargo  of  1800. 3  But  this  question  was  not  definitely  de- 
cided, until  it  subsequently  came  before  the  King's  Bench  and 
Exchequer  Chamber,  in  a  case  of  capture  on  a  voyage  from 
Rio  Janeiro  to  Liverpool,  on  abandonments  of  the  ship  and 

1  Morrison   v.    Parsons,    2    Taunt.  34  ;    Leatham  v.   Terry,   3  B.   &  P. 
407.  479  ;  M'Arthur  v.  Abel,  5  East,  388  ; 

2  Splidt  v.  Bowles,  10  East,  279.  Ker  v.  Osborne,  9  East,  378  ;  Sharp 

3  Thompson  v.   Rowcroft,  4  East,  v.  Gladstone,  7  East,  24. 
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freight  to  the  underwriters  on  each  respectively,  accepted  by 
each,  and  a  total  loss  paid  on  both  interests.  The  ship  and 
cargo  were  recaptured  and  brought  into  London,  and  freight 
thus  earned,  and  ship  and  cargo  restored,  on  payment  of  sal- 
vage to  the  recaptors.  The  question  thereupon  arose  as  to 
the  right  to  the  net  freight  so  accruing.  The  Court  of  King's 
Bench  adjudged  it  to  the  insurers  of  the  ship.  Bayley,  J. 
dissenting,  and  being  of  opinion  that  it  should  go  to  the  in- 
surers on  freight.1 

The  same  case  was  brought  before  the  Court  of  Exchequer 
Chamber,  where  Dallas,  C.  J.,  giving  the  opinion  of  the  court, 
said  :  "  The  case  seems  to  result  in  this,  as  in  every  other  case 
of  transfer  ;  the  freight  follows  the  assignment  of  the  ship  "  ; 
and  as  an  abandonment  is  merely  an  assignment  that  is  not 
modified  by  any  agreement  of  the  parties  so  as  to  distinguish 
it,  in  this  respect,  from  any  other  assignment,  "  the  conse- 
quence is,  that  the  underwriters  on  the  ship  under  an  abandon- 
ment are  entitled  to  the  freight."2 

But  in  case  of  insurance  and  an  abandonment  of  freight,  on 
account  of  loss  of  the  original  cargo,  and  no  abandonment  of 
the  ship,  on  a  voyage  from  Jamaica  to  England,  the  under- 
writers were  held  by  Lord  Ellenborough  and  his  associates  to 
be  entitled  to  salvage  on  freight  earned  by  shipping  another 
cargo  in  Cuba  for  the  same  destination,  "  deducting  the  ex- 
pense of  loading  the  cargo,  and  the  wages  of  the  crew  during 
the  loading."  3 

The  same  doctrine  has  been  adopted  by  a  majority  of  a 
court  in  Scotland.  Insurance  being  made  on  a  ship  in  one 
company,  and  its  freight  in  another,  on  a  voyage  from  Q-uebec 
to  England,  a  total  loss  occurred  on  the  ship  during  the  voy- 
age, and  on  her  being  brought  into  Liverpool  with  her  cargo 
on  board,  the  assured  abandoned  and  recovered  against  the  un- 

1  Case  v.  Davidson,  5  M.  &  S.  79.  6.     Mr.  Arnould,  Mar.  Ins.,  Vol.  II. 

2  Davidson   v.    Case,   2   B.    &   B.  p.    1152,    speaking   of  the   American 
379  ;  S.  C.,  8  Price,  542;  S.  C.,  5  rule  on  this  subject,  says  "  it  is  more 
Moore,  116.  free  from    objection   than   the    Eng- 

3  Barclay  v.  Sterling,  5  M.   &  S.  lish." 
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derwriters  for  a  total  loss  of  the  ship.  The  whole  freight  of 
the  cargo  of  timber  had  been  paid  over  to  the  assured.  It  was 
adjudged,  that,  in  settling  the  total  loss  of  the  ship,  the  assured 
was  bound  to  account  for  and  credit  to  the  underwriters  the 
freight.  It  was  held  in  Scotland,  by  Hope,  C.  J.  and  Lord 
Cockburn,  J.,  Lord  Moncrieff,  J.  dissenting,  that  the  assured 
was  entitled,  thereupon,  to  recover  for  a  total  loss  of  freight 
against  the  underwriters  on  that  interest.1 

But  in  case  of  insurance  on  freight  in  England,  and  an 
abandonment  of  that  interest,  where  the  ship  is  not  insured,  or 
being  insured  is  not  abandoned  to  other  underwriters,  the  un- 
derwriters on  freight  have  been  there  held  to  be  entitled  to 
salvage,  by  taking  another  cargo  instead  of  the  one  lost.2 

The  English  jurisprudence  accordingly  has,  in  a  still  greater 
degree,  the  abnormal  operation  already  noticed  in  the  Ameri- 
can ;  3  namely,  that  the  contract  of  the  assured  with  the  under- 
writer on  freight  may  be  materially  affected  by  the  fact  of  his 
being  insured,  or  not  being  so,  on  the  ship. 

1741.  The  irregularity  is  essentially  remedied  in  the  United 
States,  where  an  apportionment  is  made  of  the  freight  pending 
at  the  time  of  a  constructive  total  loss  of  that  subject,  by  assign- 
ing the  proportion  belonging  to  the  part  of  the  voyage  prior  to 
the  loss,  and  then  or  eventually  becoming  due,  as  salvage  to 
the  underwriter  on  that  interest,  and  the  proportion  belonging 
to  the  part  of  the  voyage  subsequently  performed  by  the  ship, 
to  the  owner,  or  his  underwriters  on  the  ship,  to  whom  it  is 
abandoned.  And  there  does  not  appear  to  be  any  practical 
difficulty  in  making  the  apportionment,  this  being  nothing 
more  than  an  estimate  of  pro  rata  freight,  which  estimate  has 
been  frequently  made,  from  the  time  of  Lord  Mansfield's  de- 
cision in  Luke  v.  Lyde  4  to  the  present.  In  that  case,  which 
was  one  of  capture  and  recapture,  the  freight  was  apportioned 
between  the  underwriters  on  the  ship  and  the  ship-owners. 

1  Turner  v.   Scottish  Marine  Ins.        a  Supra,  No.    1648,    p.  350  ;  and 
Co.,  Feb.,  1851,  Assurance  Magazine     No.  1657,  p.  357. 

(London),  April,  1852,  p.  285.  4  2  Burr.  828. 

2  Barclay  v.  Stirling,  5  M.  &  S.  6. 
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The  question  occurred  in  New  York,  under  an  abandon- 
ment of  a  ship  insured  from  Bangor,  in  Wales,  to  New  York; 
and  abandoned  on  account  of  sea-damage,  the  abandon- 
ment being  accepted  and  a  total  loss  paid.  The  ship,  after 
being  refitted  at  Ribadeo,  in  Spain,  into  which  port  she  had 
put  of  necessity,  performed  the  voyage,  and  earned  freight. 
The  question  was,  whether  the  whole  freight  should  go  to  the 
underwriters  to  whom  the  ship  had  been  abandoned,  or  only 
a  proportional  part.  In  the  Supreme  Court,  Mr.  Justice  Kent 
(afterwards  C.  J.  and  Chancellor)  was  of  opinion,  that  "  the 
growing  freight  must  pass  with  the  ship  for  want  of  a  precise 
rule  of  apportionment";  and  Benson,  J.  agreed  with  him. 
But  the  other  three  judges  were  in  favor  of  an  apportionment, 
and  such  accordingly  was  the  decision,1  which  was  affirmed 
by  the  Court  of  Errors.2 

A  case  that  soon  after  occurred  in  the  same  State,  in  which 
the  ship  and  freight  were  abandoned  to  the  respective  under- 
writers on  each,  on  account  of  a  capture  which  took  place 
after  eight  ninths  of  the  voyage  insured  had  been  performed, 
afforded  a  striking  illustration  of  the  equitableness  of  the 
former  decision ;  and  the  court  accordingly  adjudged  eight 
ninths  of  the  freight  eventually  earned  to  the  insurers  on  that 
interest,  and  one  ninth  to  the  insurers  on  the  ship.3 

This  doctrine  has  been  fully  established  by  the  subsequent 
jurisprudence  in  New  York,4  and  by  Mr.  Justice  Washington, 
in  the  Circuit  Court  of  the  United  States,5  and  in  Maryland,6 
and  in  South  Carolina.7 

1  Unit.  Ins.  Co.  v.  Lenox,  1  Johns.         5  Simonds   v.    Union   Ins.   Co.,  1 
Cas.  377  ;  S.  C.,  3  Caines's  R.  251.  Wash.  C.  C.  R.  443  ;  and  see  Peters 

2  S.  C.,  2  Johns.  Cas.  443.  v.  Phcen.  Ins.  Co.,  3  Serg.  &  Rawle's 

3  Leavenworth     v.     Delafield,      1  R.  25. 

Caines's  R.  564.  6  Kennedy  v.    Bait.    Ins.    Co.,    3 

4  Davy   v.    Hallett,  3  Caines's  R.     Harris  &  Johns.  367. 

16;  Mar.  Ins.  Co.  v.  Unit.  Ins.  Co.,        7  Teasdale  v.  Charleston  Ins.  Co., 
9  Johns.  R.  190 ;  Center  v.  Am.  Ins.     2  Brevard's  R.  (S.  Car.)  190. 
Co.,  7   Cowen,   564.     See   also    the 
remarks  of  C.  J.  Kent,  in  Livingston 
v.  Col.  Ins.  Co.,  3  Johns.  R.  49. 
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The  same  doctrine  prevails  in  Massachusetts.  Under  an 
abandonment  of  a  ship  that  put  into  England  in  distress  on  a 
voyage  from  Holland  to  the  United  States,  Mr.  Justice  Put- 
nam, giving  the  opinion  of  the  Supreme  Court,  said,  as  the 
property  in  the  ship  remains  in  the  assured  until  the  time  of 
the  loss,  "  her  earnings  belong  to  him  till  that  time  if  he 
stands  his  own  insurer  for  the  freight,  otherwise  to  the  insurer 
on  the  freight."  1 

Such  is  the  doctrine  fully  established  in  the  United  States; 
and  admitting  that  there  is  no  difficulty  in  making  an  appor- 
tionment of  freight,  as  there  certainly  is  not  any,  the  reasons 
in  favor  of  it  are  very  strong.  There  seems  to  be  no  cogent 
reason  why  the  underwriter,  to  whom  the  ship  is  abandoned, 
should  be  entitled  to  the  advantages  accruing  from  what  it 
had  previously  done  towards  earning  freight.  It  is  only  re- 
quired of  the  assured  to  abandon  the  ship  free  of  encumbrance. 
The  underwriter  is  not  entitled,  in  consequence  of  the  aban- 
donment, to  an  assignment  of  the  charter-party.  If  the  assured 
transships  the  goods,  and  completes  the  earning  of  freight,  by 
another  ship,  the  insurer  to  whom  the  original  ship  is  aban- 
doned has  no  right  to  object.  The  terms  of  the  charter-party 
may  prevent  this  ;  but,  as  the  charter-party  is  a  contract  between 
other  parties,  the  underwriters  are  not  entitled  to  the  benefit 
of  its  stipulations.  There  seems  to  be  no  satisfactory  reason 
for  allowing  the  whole  freight  to  the  underwriters,  unless  that 
alleged  by  Valin  is  to  be  admitted,  who  considers  the  freight 
earned,  or  what  has  been  done  towards  the  earning  of  freight, 
to  be  a  compensation  for  the  diminution  of  the  value  of  the 
ship  by  wear  and  tear  and  consumption  of  provisions ;  which 
principle  is  not  applicable  in  England  or  the  United  States, 
where  freight  is  a  distinct  insurable  interest,  contrary  to  the 
law  in  France,  where  insurance  of  freight  is  prohibited. 

1  Coolidge  v.  Glouc.  Mar.  Ins.  Co.,  15  Mass.  R.  341. 
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1742.  The  assured  may  recover,  under  a  marine  policy,  tlic 
value  at  which  the  subject  is  insured ;  and  also  for  the  amount 
of  expenditures  in  addition  to  a  total  loss.1 

This  liability  is  stipulated  for  by  the  provision  that  the  as- 
sured may  labor,  travel,  and  sue  for  the  safeguard  and  recovery 
of  the  insured  property,  to  the  expenses  of  which  the  insurers 
agree  to  contribute,2  or  are  liable  to  do  so  in  virtue  of  the 
license  without  any  more  specific  undertaking  therefor: 

As  in  case  of  expenses  to  recover  captured  property,  in  addi- 
tion to  a  total  loss  of  the  property  in  the  event  of  its  not  being 
recovered.3 

In  case  of  detention  by  an  embargo  in  the  port  of  Copen- 
hagen, and  an  abandonment  of  the  cargo,  the  underwriters 
upon  it  were  held  to  be  liable  for  a  contribution  in  general 
average  for  the  expense  of  landing  and  storing  the  cargo,  and 
for  the  wages  and  provisions  of  the  crew,  in  addition  to  a  total 
loss  of  the  amount  insured  by  the  policy.4 

Expenses  by  contribution  for  jettison  and  other  general 
average  expenses,  are  similar  in  this  respect  to  those  for  recov- 
ering captured  property;  and  the  latter  are,  indeed,  usually 
adjusted  by  contribution.  In  each  case  the  expenditure  is  to 
save  the  property  from  total  loss,  an  object  in  which  the  un- 
derwriters only  are  interested,  if  the  property  is  fully  insured 
according  to  its  market  value ;  and  interested  in  common  with 
the  assured,  if  it  is  partly  covered  at  such  value. 

In  case  of  expenses  being  incurred  on  account  of  the  ship. 


1  Potter  v.  Prov.  Wash.  Ins.  Co.,  v.  Mar.   Ins.   Co.,   7  Johns.   R.  431. 
4  Mason's  R.  298.  See  also  Potter  v.  Wash.  Ins.  Co.  of 

2  See  supra,  Vol.  I.  p.  30,  No.  42.  Providence,  4   Mason's  R.   293  ;    Le 

3  Jumel  v.  Mar.  Ins.  Co.,  7  Johns.  Cheminant  v.  Pearson,  and  Le  Cherai- 
R.  412,  at  p.  424;  Watson  v.    Mar.  nant  v.  Allnutt,  4  Taunt.  367. 

Ins.  Co.,  ibid.  57;  Lawrence  v.  Van        4  Barker    v.    Phcen.    Ins.    Co.,  8 

Home,   1  Caines's  R.  276  ;   and  see  Johns.  R.  307. 
Bordes  v.  Hallett,  ibid.  444  ;  M'Bride 

VOL.  ii.  37 
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freight,  and  cargo,  or  any  two  of  those  interests,  the  under- 
writers upon  each  are  liable  for  the  same  proportionally.1 

1743.  How  far  are  the  underwriters  liable  for  a  total  loss 
in  addition  to  a  particular  average  previously  paid  on  the 
ship,  cargo,  or  freight?  After  loss  of  a  part  of  the  subject  in 
particular  average  and  payment  by  the  underwriters  for  re- 
placing it,  are  they  liable  again  in  all  cases  for  the  loss  of  the 
whole  subject,  including  such  part,  or  is  the  amount  of  the 
part  so  paid  for  to  be  struck  out  of  the  amount  subsequently 
at  risk  under  the  policy,  unless  there  is  some  provision  in  the 
policy,  or  some  new  agreement  to  the  contrary  ? 

It  has  been  intimated  by  Lord  Ellenborough,  in  an  obiter 
dictum,2  that  such  liability  extends  to  particular  averages 
generally,  without  discrimination.  It  was  in  case  of  an  in- 
surance on  the  ship  and  cargo,  and  after  damage  of  three  per 
cent,  to  the  ship  and  five  per  cent,  to  the  cargo,  by  accidental 
stranding  in  going  out  of  the  harbor  of  New  York,  both  sub- 
jects were  lost  by  seizure  for  a  violation  of  the  American  em- 
bargo of  1808,  which  loss  was  not  insured  against.  The 
decision,  which  seems  to  have  been  erroneous,3  was  against  a 
recovery  for  the  partial  loss,  because  it  was  followed  by  a  total 
loss,  whereby  the  prior  partial  loss  became  a  matter  of  indiffer- 
ence to  the  assured ;  but  as  Lord  Ellenborough  thereupon 
remarked,  "  actual  disbursements  made  for  repairs "  prior  to 
the  total  loss  would  have  presented  a  case  for  recovery  by  the 
assured  for  such  particular  average,  unless  the  repairs  were 
more  properly  to  be  considered  as  covered  by  tbe  authority  to 
sue,  labor,  &c.  for  the  safeguard  and  recovery  of  the  prop- 
erty. Such  an  opinion,  then,  being  merely  an  obiter  one,  and 
being,  besides,  put  upon  the  ground  of  the  authority  to  sue, 

1  Watson    v.    Mar.    Ins.    Co.,    7  underwriters  on  the  cargo  may  not  as 

Johns.    R.  57.     In   this  case  it   was  well  be  liable  in  the  first  instance  for 

held  that  the  underwriters  were  liable  the  whole  expense,   as  those  on  the 

in  the  first  instance  for  the  whole  ex-  ship.     Each  set  should  surely  be  liable 

pense,  and   might  recover  a  proper-  on  their  own  subject  only, 

tional  reimbursement   from  the  other  2  Livie  v.  Jansen,  12  East,  646. 

interests  ;  but  I  do  not  see  why  they  3  See  supra,  Vol.  I.  pp.  673,  674, 

are  so.     It  does  not  appear  why  the  No.  1136. 
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labor,  &c.,  may  be  considered   as  of  no  weight  whatever  in 
reference  to  our  present  inquiry. 

That  case  seems  to  have  been  relied  upon  in  some  degree 
by  Sir  James  Mansfield,  C.  J.,  in  giving  his  decision,  and  that 
of  his  associates,  Heath,  Lawrence,  Chambre,  and  Gibbs,  Jus- 
tices, in  the  English  Common  Pleas,  in  case  of  a  prior  particular 
average  for  the  repairs  of  a  ship  at  the  island  of  Jersey,  followed 
by  a  total  loss  by  seizure  in  Norway,  in  the  course  of  the  voy- 
age. The  Chief  Justice,  in  giving  the  judgment,  remarked : 
"As  to  the  double  loss,  this  policy  of  insurance  is  a  very 
strange  instrument,  as  we  all  know  and  feel  "  ;  and  added,  that 
he  had.  in  practice,  known  cases  in  the  King's  Bench  where 
such  expenses  had  been  recovered  as  an  average  loss,  without 
any  distinction  whether  it  was  from  damage  repaired,  or  with- 
in the  words  to  sue,  labor,  &c.  ;  and  the  judgment  was  for 
the  amount  of  the  two  losses.1  Sir  James  Mansfield,  by  his 
remark,  that  "  the  policy  is  a  strange  instrument,"  seems  to 
have  considered  it  to  be  a  circumstance  quite  unfavorable  to 
its  character,  that  it  admitted  of  the  doctrine  he  was  adopting 
under  it ;  but  if  there  is  any  ground  of  objection,  it  is  to  the 
doctrine  rather  than  the  instrument,  which  contains  no  pro- 
vision requiring  such  a  construction.  The  best  basis  upon 
which  to  put  the  rule,  if  it  have  any  good  basis,  is  the  one 
which  he  may  have  referred  to,  namely,  usage  in  adjusting 
losses,  though  his  phraseology  does  not  obviously  have  refer- 
ence to  such  a  usage. 

It  has  been  held  also  in  another  case,  in  the  English  Com- 
mon Pleas,  that  insurers  were  liable  for  a  partial  loss  for  re- 
coppering,  and  subsequent  total  loss.2 

The  underwriters  on  the  ship  are,  as  has  been  before  stated, 
liable  for  cumulative  losses  by  particular  averages,  or  by  those 
and  a  total  loss,  to  an  amount  exceeding  the  amount  insured 

1  Le  Cheminant  v.    Pearson,   and  formerly,  and  seems  never  to  have  had 

the  same  Plaintiff  v.  Allnutt,  4  Taunt,  a  very  good  foundation.     Vide  supra, 

R.  367.     This  old  commonplace  com-  Vol.  I.  p.  5,  No.  6. 

plaint  against  the  defects  of  marine  2  Stewart  v.  Steele.  5  Scott's  N.  R. 

policies  is  less  frequent   than  it  was  927. 
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by  the  policy.  Their  liability  for  such  excess  apparently  ex- 
tends equally  to  insurances  on  the  ship,  cargo,  and  freight, 
though  it  is  in  practice  more  frequently  applied  to  the  ship, 
and,  by  the  nature  of  the  subject  and  the  kind  of  measures 
most  frequently  requisite  to  guard  against  future  loss  to  that 
and  the  other  subjects,  the  authority  to  labor,  &c.  for  its  safe- 
ty is  more  extensively  applicable  to  the  ship,  for  it  very  rarely 
happens  that  any  expense  is  to  be  incurred  upon  the  cargo,  in 
consequence  of  the  perils  insured  against,  which  is  similar  in 
character  to  repairs  of  the  ship,  in  respect  of  which  a  very 
liberal  construction  doubtless  ought  to  prevail. 

In  case  of  insurance  on  the  ship,  the  amount  at  risk  is  un- 
doubtedly the  same  after  repairs  as  before,  but  the  question  is, 
so  far  as  the  repairs  are  concerned,  At  whose  risk,  that  of  the 
assured,  or  that  of  the  underwriters,  is  the  new  investment 
by  repairs?  By  every  policy  a  certain  limited  amount  is  in- 
sured. By  one  construction  of  the  contract,  the  underwriter 
is  liable  to  the  loss  of  that  amount  in  particular  averages  suc- 
cessively, or  in  those  and  a  total  loss,  again  and  again  during  the 
period  of  the  risk.  By  the  other  construction,  though  the  un- 
derwriter is  liable  for  the  destruction  of  the  entire  value  of  the 
subject  as  estimated  in  the  policy,  and  also  the  expense  in- 
curred to  prevent  it  or  any  part  of  it,  he  is  liable  to  make  but 
one  indemnity  for  the  VALUE  of  the  subject. 

The  ordinary  expressions  in  policies,  the  construction  of 
which  is  in  question,  are,  that  the  underwriters  "cause  A  to 
be  insured,"  or  "  insure  and  cause  A  to  be  insured,"  or  "  insure 
A,"  a  certain  sum,  on  a  certain  subject,  for  a  certain  voyage  or 
period.  The  phraseology  does  not,  therefore,  expressly  specify 
whether  the  undertaking  is  to  assume  and  continue  the  risk  to 
the  specified  amount  during  the  whole  period  or  voyage,  or  to 
assume  the  risk  of  loss  to  the  specified  amount.  The  latter 
construction  seems  to  be  the  more  obvious  of  the  two,  but  not 
so  decidedly  as  absolutely  to  preclude  the  former. 

An  insurance  is  analogous  to  an  agreement  of  indemnity,  on 
which,  by  the  prevailing  construction,  the  liability  of  the  obli- 
gor is  limited  to  the  amount  specified,  if  a  sum  is  specified. 
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Thus,  where  the  obligor  in  a  bond  agreed  under  a  penalty  of 
$3,000  to  indemnify  the  obligee  against  the  debts  of  a  certain 
firm,  it  was  held  by  Savage.  C.  J.,  and  Sutherland  and  Wood- 
worth,  Justices,  of  the  Supreme  Court  of  New  York,  that  the 
obligor  was  discharged  on  payment  of  that  amount,  though  it 
proved  to  be  less  than  the  liabilities  of  the  obligee.1  An  in- 
surance is  an  agreement  of  indemnity  against  certain  perils, 
and  causing  a  person  to  be  insured  for  a  certain  sum  seems  to 
be  a  more  obvious  limitation  of  the  liability  to  that  amount, 
than  a  bond  in  a  certain  penalty  against  a  description  of  liabili- 
ties, which  turn  out  to  exceed  it,  is  a  limitation  to  the  amount 
of  the  penalty. 

The  liability  of  insurers  in  a  single  loss  is,  without  question, 
limited  to  the  amount  insured,  and  the  expense  of  suing,  &c., 
and  the  payment  of  the  whole  amount  for  a  single  loss  dis- 
charges them  from  further  liability,  though  there  may  have 
been  no  abandonment,  which  suggests  a  doubt  of  their  being 
subject  to  a  greater  liability  in  successive  losses,  especially 
as  the  assured  is  not  required  to  make  an  abandonment  in  any 
case. 

It  is  held  in  Louisiana,  that  underwriters  are  not  liable  un- 
der a  fire  policy  to  a  loss  exceeding  the  amount  insured;  2  and 
there  is  greater  reason  for  an  enlarged  liability  under  such  a 
policy,  since  the  period  of  the  risk  is  usually  longer. 

I  cannot,  therefore,  but  think,  on  consideration  of  the  sub- 
ject, notwithstanding  the  import  of  the  general  expressions  in 
the  cases  above  referred  to,  that 

It  is  not  definitively  settled  that  the  underwriters  are  liable 
for  an  amount  exceeding  that  insured,  except  as  expenses  to 
prevent  loss,  or  interest  and  costs  by  neglect  to  make  payment.3 

1  Clark  v.  Bush,  3  Cowen's  R.  151,  the  amount  insured,  as  those   of  the 
and  authorities  there  cited.     See  also  Merchants'  Ins.  Co.  in  Boston. 
Webb  v.    Dickenson,   11  Wend.  R.  3  I    have    the    less    hesitation    in 
62.  doubting  the  doctrine   of  Le  Chemi- 

2  Macarty   v.    Com.    Ins.   Co.,   17  nant  v.  Pearson,  as  it  is  contrary  to 
La.  R.  366.     Some  fire  policies  ex-  the  opinion  of  Valin,  Com.,  torn.  2,  tit. 
pressly  limit   the   whole    liability    to  Du  Capitaine,  a.  19. 

37* 
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The  objection  to  liability  for  loss  exceeding  the  amount  in- 
sured is  of  less  force  in  respect  to  long  risks ;  but  the  dura- 
tion merely  of  the  risk  does  not  seem  to  be  of  itself  sufficient 
ground  for  a  distinction. 

1744.  A  total  loss,  whether   of  ship,  cargo,  or  freight,  is 
prima  facie  that  of  its  gross  value  or  amount. 

In  case  of  loss  upon  freight,  it  has  been  held  that  the  assured 
is  not  bound,  by  a  custom,  to  strike  off  one  third  for  wages, 
provisions,  and  other  charges,  unless  the  custom  is  uniform, 
and  proved,  or  presumed,  to  be  known  to  him ; l  that  is,  in  a 
total  loss  of  freight,  the  insurers  are  liable  for  the  gross 
amount.2  In  case  of  total  loss,  the  underwriters  are  always 
liable  for  the  amount  of  the  insurable  interest,  if  covered,  and 
the  gross  freight  is  considered  to  be  that  amount.3 

1745.  In  almost  every  case  of  total  loss,  the  amount  which 
the  underwriter  is  liable  to  pay  either  exceeds  or  falls  short  of 
the  actual  value  of  the  subject  at  the  time  of  the  loss,  since  the 
amount  to  be  paid  is  the  value  at  which  the  subject  is  insured, 
and  this  very  rarely  coincides  exactly  with  the  actual  value  at 
the  time  of  the  loss.     Accordingly,  if  the  value  of1  the  subject 
at  the  commencement  of  the  risk  in  an  open  policy,  or  its  val- 
uation in  a  valued  policy,  exceeds  'its  actual  value  at  the  time 
of  a  total  loss,  or  of  a  loss  of  an  integral  part  of  the  subject, 
the  underwriter  is  liable  to  pay  more  than  the  actual  loss  to 
the  assured. 

1746.  A  total  loss  is  that  of  the  amount  of  the  assurers 
interest,  though  a  part  of  it  is  that  of  an  absolute  owner,  and 
a  part  that  of  trustee,  or  pledgee,  where  the  terms  of  the  policy 
do  not  exclude  proof  of  one  or  the  other. 

A  policy  on  cargo  and  freight  was  made  "  for  whom  it  might 
concern,  loss  payable  to  H.,"  the  owner  of  the  vessel  and  of  half 
of  the  cargo.  H.  had  agreed  to  insure  for  A.,  who  advanced 
funds  for  the  purchase  of  the  cargo,  one  half  to  be  on  his  own 
account,  the  whole  cargo  to  be  consigned  to  A.,  who  was  to 

1  M'Gregor  v.  Ins.  Co.  of  Penn.,  1  Wash.  C.  C.  R.  39. 

2  Stevens  v.  Col.  Ins.  Co.,  3  Caines's  R.  43. 

3  Supra,  No.  1238,  p.  48. 
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hold  H.'s  half  and  also  to  have  the  benefit  of  the  policy  upon 
that  half  and  upon  the  freight,  as  security  for  his  advances. 
It  was  held  by  Woodbury,  J.,  in  the  Circuit  Court  of  the 
United  States,  on  total  loss  of  the  ship  and  arrival  of  the  cargo, 
that  A.  was  a  party  to  the  policy,  and  interested  to  the  extent  of 
his  share  of  the  cargo,  and,  besides,  was  interested  in  the  part  of 
the  insurance  that  was  applicable  to  the  freight,  and  the  half  of 
the  cargo  shipped  on  account  of  H.,  to  an  amount  equal  to  the 
balance  due  to  him  from  H.  for  his  advances  on  H.'s  account  ; 
and  that  the  loss  was  to  be  adjusted  accordingly.1 

1747.  In  case  of  double  or   over  insurance,  if  the  assured 
has  obtained  indemnity  in  full  or  in  part  from  some  of  the 
underwriters,  he  can  recover  either  nothing,  or  only  the  defi- 
ciency, against  the  others. 

The  underwriters  in  such  case  are  not  further  liable  to  the 
assured,  though  they  are  held  to  be  liable  by  way  of  contribu- 
tion to  the  insurers  who  have  previously  paid  the  whole,  or 
more  than  their  proportion,  of  the  loss. 

1748.  Where  the  policy  provides  that  the  respective  under- 
writers shall  be  liable  for  loss  only  in  the  proportion  of  the 
amount  insured  by  them  respectively  to  the  whole  amount  in- 
sured, though  some  of  them  voluntarily  compromise  by  paying 
more  than  they  are  legally  liable  to  pay,  this  does  not  exoner- 
ate the  other  underwriters,  or  reduce  the  amount  of  loss  for 
which  they  are  liable.2 

SECTION    XXI.       TOTAL    LOSS    IN    FIRE    AND    LIFE    INSURANCE. 

1740.  Under  a  fire  policy  the  loss  is  estimated  by  the  ex- 
pense of  repairs,  or  is  the  amount  at  which  the  property  is 
valued,  or,  if  not  valued,  that  which  it  is  estimated  to  have 
been  worth  before  the  loss.  Accordingly, 

Where  the  subject  of  a  fire  policy  is  so  damaged  as  not  to 
be  reparable,  the  loss  is  adjusted  by  deducting  from  the 
amount  at  which  it  is  insured  by  the  policy,  its  net  proceeds,  or 

1  Aldrich  v.  Equitable  Safety  Ins.         2  Lucas  v.  Jeff.  Ins.  Co.,6Co\ven, 
Co.,  1  Woodbury  &  Minot's  R.  272.       635. 
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value,  in  its  damaged  condition,  over  and  above  all  the  expense 
of  disposing  of  it.1 

1750.  The  assured  in  a  fire  policy  being  partly  indemnified 
by  the  municipality  for  the  destruction  of  his  building,  which 
was  demolished  to  prevent  the  spreading  of  a  conflagration, 
can  recover  only  the  excess  of  the  amount  insured  by  the  policy 
over  that  of  the  indemnity  made  by  the  municipality.2 

1751.  A  reinsurer  is  not   liable  for  over  the   amount  for 
which  the  insurer  is  legally  liable.3 

1752.  The  amount  of  a  total  loss  in  a  policy  of  reinsurance 
is  not  subject  to  be  reduced  below  the  value  at  which  it  is  stip- 
ulated to  estimate  the  property  in  the  policy  of  reinsurance,  on 
the  ground  of  the  insolvency  of  the  reassured,  and  of  his  fail- 
ure to  pay  the  full  amount  insured  by  the  original  policy.4 

1753.  A  total  loss  in  reinsurance,  under  a  fire  policy  pro- 
viding for  the  estimation   of  damage  according  to  the  cash 
value  of  the  property,  is  the  whole  amount  reinsured,  not  ex- 
ceeding the  whole  value  of  the  reinsured  subject  in  the  policy 
of  reinsurance,  and  not  the  proportion  which  the  amount  rein- 
sured bears  to  that  originally  insured  ;  and  evidence  of  a  custom 
so  to  limit  the  amount  of  the  loss  is  held  by  Mr.  Justice  Sand- 
ford,  of  New  York,  not  to  be  admissible.5 

1754.  Insurers  against  fire   have  no  right  to  rebuild  in 
satisfaction   of  a   loss,  unless    this   is  stipulated  for   in    the 
policy.6 

1755.  A    life  policy  is  always  against  a  total  loss   only, 
which,  as  in  any  other  insurance,  is  either  of  the  whole  amount 
specified  in  the  policy,  or  the  whole  amount  of  the  interest  of 
the  assured. 

1  Porlsmouth  Ins.  Co.  v.  Brazee,  2  Comstock's  Rep.  of  Ct.  of  Appeals, 
16  Ohio  R.  81.  N.  Y.  235. 

2  Pentz  v.  Receivers  of  the  J^tna  5  Hone  v.   Mut.  Safety  Ins.    Co., 
Ins.  Co.,  9   Paige's  Ch.  R.  (N.  Y.)  1  Sandf.  Rep.  Sup.  Ct.  of  City  of  N. 
569.  Y.  137  ;    and   this  decision  was  con- 

3  Heckenrath  v.    Am.    Mut.    Ins.  firmed  in  the  Court  of  Appeals,  Mut. 
Co.,  1  Barbour's  Ch.  R.  363.  Safety    Ins.  Co.    v.    Hone,    2    Com- 

4  Hone  v.  Mut.  Safety  Ins.  Co.,  1  stock's  R.  235. 

Sandf.  Rep.  Sup.  Ct  of  City  of  N.  Y.         6  Wallace  v.  Ins.  Co.,  4  Louisiana 
137 ;  Mut.  Safety  Ins.  Co.  v.  Hone,     R.  289. 
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If  the  policy  is  in  favor  of  a  creditor  on  the  life  of  his 
debtor,  or  in  favor  of  any  party  having  a  definite,  computable 
interest  in  the  insured  life,  the  amount  of  the  interest  being 
precisely  determinable,  a  total  loss  by  the  death  of  the  insured 
subject  is  only  the  amount  of  such  interest,  although  it  may 
be  less  than  the  amount  specified  to  be  insured.  Gambling  is 
not  legal  in  this  any  more  than  in  other  insurance,  and  as  it  is 
essential  to  the  validity  of  the  contract  that  the  assured  should 
have  some  interest  of  a  pecuniary  nature,  it  follows,  that,  if 
the  interest  is  definitely  computable,  the  amount  recoverable 
in  a  total  loss  cannot  exceed  that  of  the  interest.  Accord- 
ingly, in  adjusting  a  total  loss,  the  salvage,  that  is,  the  debt 
outstanding  at  the  decease  of  the  insured  subject,  and  the 
amount  received  upon  it,  or  on  account  of  it,  after  his  death, 
are  to  be  taken  into  the  estimate.1  If  a  party  insures  his 
own  life,  or  that  of  another  in  which  his  interest  is  obvious- 
ly indefinite,  —  as  in  case  of  dependence  for  support,  and 
divers  others, — the  interest  is,  in  effect,  valued  at  the  amount 
insured.  Where  the  interest  is  strictly  pecuniary,  and  subject 
to  estimation,  though  contingent  and  fluctuating,  and  not  satis- 
factorily appreciable,  as  the  value  of  the  skill  and  qualifications 
of  the  person  whose  life  is  insured  in  conducting  a  pending 
business,  an  express  valuation  is  altogether  expedient. 

1  See  supra,  p.  250,  No.  1514,  1515. 


CHAPTER    XVIII. 

EXCEPTED  LOSSES.  — THE  MEMORANDUM. 

1756.  COMMERCIAL    policies    contain    exceptions    of   losses, 
which  have  already  been  enumerated,1  specifying  the  rate  of 
loss  under  which  the  underwriters  are  not  liable,  on  particular 
articles,  or  on  any  article  whatever.      These  exceptions  were 
formerly  introduced,  and  still  are  in  some  forms  of  policy,  un- 
der a  "  memorandum  "  or  "  N.  B.,"  and  hence  the  list  of  them 
is  sometimes  signified  by  the  term  "  memorandum  "  ;  and  the 
articles  are  denominated  "  memorandum  articles." 

1757.  In  English  policies  certain  articles  are  "free  from 
average,  unless  general,  or  the  ship  be  stranded  ";  and  certain 
others,   " free  from  average  under  jive  per  cent.,  and  all  other 
goods,  the  ship,  and  freight,  under  three  per  cent.,  unless  gen- 
eral, or  the  ship  be  stranded." 

All  general  averages  are  to  be  paid  by  the  underwriters,  in 

1  Ch.  1,  sect.  5.  its  construction.     3  Burr.  1550.     The 

2  The     memorandum,     stipulating  Royal  Exchange  Assurance  Company 
that  certain  articles  shall  be  free  of  has  since  modified  the  memorandum 
particular  average,  and  others  not  sub-  so  as  to  read,  "  free  from  average  on 
ject  to  particular  average  under  a  cer-  corn,    &c.,  unless    general  or    other- 
tain  rate  per  cent.,  unless  the  ship  be  wise  specially  agreed  "  ;  and  the  Lon- 
stranded,  was  introduced  into  the  Lon-  don  Assurance  Company  has  also  re- 
don  policies  in  May,  1749.     But  the  inserted  the  clause    as  to    stranding, 
condition  as  to  stranding  was  struck  2  Arnould,  Mar.  Ins.  852,  n. 

out  of  the  policies  of  the  London  As-  The  running,  or,  as  they  are  called, 
surance  Company  about  five  years  "open"  policies  at  Buffalo,  on  canal 
afterwards,  7  T.  R.  210,  and  the  transportation,  instead  of  limiting  par- 
Royal  Exchange  Assurance  Company  tial  loss  on  particular  articles,  stipu- 
soon  followed  their  example.  Stev.  late  against  payment  of  any  loss  under 
on  Av.,  Part  4,  art.  1.  It  was  omit-  a  hundred  dollars  on  any  one  boat- 
ted,  it  seems,  in  consequence  of  a  de-  load, 
cision  of  Mr.  Chief  Justice  Ryder  on 
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the  same  manner  as  if  the  policy  had  not  contained  this  memo- 
randum. 

Some  American  policies  also  make  stranding  one  of  the 
conditions  of  a  particular  average  being  payable.1 

1758.  This  gives  rise  to  the  questions,  What  is  strand- 
ing ?  and  to  what  extent  does  it  defeat  the  exception  ? 

In  one  case  the  jury  found  that  "stranding  meant  where 
the  vessel  took  the  ground  and  bilged,  so  as  to  be  incapable  of 
proceeding  on  her  voyage  "  ; 2  in  another,  where  the  vessel 
was  driven  aground  in  the  Thames,  and  remained  aground  an 
hour,  it  was  considered  not  to  be  a  "  stranding  "  within  the 
memorandum.3  But  in  other  cases  it  has  been  held  otherwise. 
Where  a  vessel  struck  upon  a  rock  and  remained  fixed  for  fif- 
teen or  twenty  minutes,  and  then  was  floated,  it  was  held  to 
be  a  stranding  within  the  meaning  of  the  policy.4  And  it 
was  held  to  be  a  stranding  also  where  the  ship  was  driven 
upon  a  bank,  and  remained  there  for  some  time,  and  was  then 
floated.5  Where  the  vessel  ran  upon  piles,  and  rested  until 
they  were  cut  away,  it  was  considered  to  be  a  stranding.6 
But  in  case  of  a  vessel's  touching  upon  a  rock,  and  resting 
only  a  minute  and  a  half,  it  was  held  not  to  be  a  stranding.7 
Where  the  vessel,  being  fastened  by  a  rope  to  the  pier  of  the 
dock,  took  the  ground,  it  was  considered  to  be  a  stranding 
within  the  meaning  of  the  policy.8  And  Lord  Kenyon  was 
of  opinion,  that  a  voluntary  stranding  of  the  vessel  bona  fide, 
was  a  stranding  within  the  meaning  of  the  memorandum.9 

The  question  has  been  much  discussed,  whether  a  stranding 
comes  within  the  memorandum  where  vessels  usually  take  the 
ground  at  low  tide  in  the  ordinary  course  of  the  navigation ; 
and  the  doctrine  adopted  on  this  subject  is,  that  where  there  is 

1  See  ch.  1,  sect.  5;  also  Lake  v.  "  M'Dougle  v.  Roy.  Ex.  Ass.  Co., 
Columbian  Ins.  Co.,  13  Ohio  R.  48.  4  M.  &   S.  503;   1  Starkie,  130;  4 

2  7  T.  R.  208.  Camp.  283. 

3  Baring  v.  Henkle,  Marsh.  240.  8  Thompson  v,  Whitmore,  3  Taunt. 

4  Baker  ».  Towry,  1  Starkie,  436.  227. 

5  Harman  v.  Vaux,  3  Camp.  429.  9  Bowring    v.  Elmslie,    7    T.    R. 

6  Dobson  v.  Bolton,  Park,  177.  216,  n. 
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nothing  extraordinary  in  the  stranding,  it  is  not  such  within 
the  memorandum. 

Under  a  policy  on  staves,  potashes,  and  flaxseed,  on  board 
of  the  ship  Alexander,  from  the  United  States  to  Liverpool, 
the  ship  sailed  on  the  voyage,  in  January.  1814,  and  arrived  at 
Liverpool,  and  was  laid  aground  in  the  river  Mersey,  on  a 
bank  on  the  north  side  of  the  pier  of  the  dock-basin  ;  at  flood 
tide  she  floated  again,  and  was  taken  up  to  the  pier  of  the 
basin  and  there  fastened  by  a  rope  to  the  shore,  with  the  in- 
tention that  she  should  take  the  ground  when  the  tide  fell. 
She  did  accordingly  take  the  ground  astern  at  the  falling  of 
the  tide,  and  on  the  water  leaving  her,  she  fell  over  on  her 
side  with  such  violence,  that  she  bilged  and  broke  many  of  her 
timbers,  and  lay  upon  her  beam  ends.  When  the  tide  rose, 
she  righted,  with  ten  feet  of  water  in  her  hold,  by  which  the 
potashes  and  flaxseed  were  very  much  damaged.  Lord  Ellen- 
borough  and  the  other  judges  of  the  King's  Bench  held  this  to 
be  a  stranding  within  the  memorandum,  because  the  ship  had 
been  "  upon  the  strand  "  ; l  but  ships,  especially  those  of  small 
size,  are  not  un frequently  so  in  the  ordinary  course  of  the 
navigation  in  some  ports.  The  more  satisfactory  reason  for 
holding  this  to  be  a  stranding  within  the  memorandum  is,  that 
the  stranding  was  extraordinary  in  the  manner  or  effect,  as 
laid  down  in  the  subsequent  cases. 

A  ship  and  cargo  of  fish  were  insured  from  Newfoundland  to 
Cork,  including  all  risk  in  craft  to  and  from  the  vessel.  In 
going  up  Cork  harbor,  on  the  1st  of  January,  1819,  the  vessel 
took  the  ground,  and  remained  aground  eight  hours,  until  the 
tide  rose.  The  next  day  she  took  the  ground  again,  and  re- 
mained aground  eleven  hours  before  she  was  again  floated. 
On  the  third,  she  was  moored  at  the  quay,  where  she  was  to 
discharge,  having  been  the  whole  time  under  the  charge  of  a 
pilot.  On  the  ebb  of  the  tide,  she  took  the  ground  there,  and 
made  a  lurch,  and  lay  on  her  broadside  two  whole  tides,  by 
which  the  vessel  and  cargo  were  much  injured.  The  taking 

1  Carruthers  v.  Sidebotham,  4  M.  &  S.  77. 
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the  ground  in  this  manner  was  no  more  than  was  usual  in 
going  into  Cork  harbor.  Dallas,  C.  J.  and  the  other  judges  of 
the  English  Common  Pleas  decided  that  this  case  was  not  a 
stranding  within  the  memorandum,  being  only  what  was 
usual  in  the  ordinary  course  of  the  navigation.  Richardson,  J. 
distinguished  this  case  from  Carruthers  v.  Sidebotham,1  by  the 
circumstance,  that  in  the  latter  case  the  vessel  was  moored 
out  of  the  usual  course  and  against  the  express  orders  of  the 
captain.2 

In  case  of  a  policy  upon  wheat,  warranted  free  from  average, 
unless  the  ship  should  be  stranded,  from  Wisbeach  to  Wake- 
field,  along  a  course  of  improved  navigation,  when  the  ship 
had  arrived  at  Beal  Lock,  it  became  necessary,  for  the  purpose 
of  repairing  the  navigation,  that  the  water  should  be  drawn  off. 
The  master  moored  the  vessel  in  what  he  thought  the  most 
secure  place  alongside  of  four  others,  but  when  the  water  was 
drawn  off  she  grounded  on  some  piles,  which  were  not  known 
to  be  there,  whereby  the  cargo  received  damage.  It  was  held 
by  Abbott,  C.  J.  (afterwards  Lord  Tenterden),  and  Holroyd 
and  Best,  Justices,  to  be  a  stranding  within  the  meaning  of  the 
memorandum,  because  it  was  out  of  the  usual  course,  and  not 
to  be  expected.3 

Cotton  goods  were  insured  from  Liverpool  to  Gibraltar,  by 
a  policy  containing  the  same  exception.  The  ship  put  away 
for  Holyhead  on  account  of  tempestuous  weather.  On  enter- 
ing Holyhead  Bay  she  was  observed  to  strike,  but  her  progress 
was  not  perceptibly  checked.  She  had  been  but  a  short  time 
moored  where  the  water  was  then  about  fourteen  feet  deep, 
but  at  low  tide  about  two  feet,  her  draft  being  about  eight  or 
nine  feet,  when  it  was  discovered  that  she  had  sprung  a  leak. 
The  cable  was  slipped,  and  by  working  both  pumps  she  was 
kept  afloat  until  she  could  be  warped  into  shallower  water, 
when  she  took  the  ground  at  a  place  seven  or  eight  yards  dis- 
tant from  the  quay,  and  about  a  quarter  of  a  mile  from  that 

1  4  M.  &  S.  77 ;  supra,  p.  444. 

2  Hearne  v.  Edmands,  1  B.  &  B.  388  ;  4  Moore,  15. 

3  Rayner  v.  Godmond,  5  B.  &  A.  225. 

VOL.  ii.  38 
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where  she  had  been  moored.  She  lay  for  about  half  an  hour, 
and  then,  being  floated  by  the  tide,  was  hauled  near  to  the 
quay.  When  the  tide  left  her,  she  was  pumped  dry,  and  dis- 
charged and  repaired.  The  leak  was  caused  by  her  striking 
the  fluke  of  an  anchor.  At  the  entrance  of  the  harbor  vessels 
may  float  at  all  tides,  but  when  the  harbor  is  crowded,  as  it 
was  when  this  vessel  came  in,  some  vessels  are  necessarily 
brought  so  high  up  as  to  be  quite  dry  at  low  water.  The 
cargo  was  again  put  on  board,  and  she  proceeded  to  Gibraltar, 
where  the  cottons  were  found  to  be  damaged.  This  was  also 
held  by  the  Court  of  King's  Bench  to  be  a  stranding  within 
the  memorandum,  because  it  was  out  of  the  ordinary  course.  1 

Goods  being  insured  free  of  average,  the  ship  was  compelled 
to  put  into  the  harbor  of  Peel,  in  the  Isle  of  Man,  where,  being 
sharp  built,  she  was  lashed  to  the  pier  by  ropes  to  prevent  her 
falling  over  when  the  tide  went  out.  The  fastenings,  being 
insufficient,  broke,  and  she  fell  over  when  the  tide  left  her, 
and  the  goods  were,  in  consequence,  damaged.  The  harbor 
of  Peel  being  a  tide  harbor,  all  vessels  lying  in  it  take  the 
ground  at  ebb  tide.  Had  she  been  fastened  with  ropes  of 
proper  strength  no  damage  would  have  happened,  and  the 
ropes  by  which  she  was  fastened  were  objected  to  as  being 
insufficient  by  the  pilot  of  the  port,  but  the  mate  of  the  ship 
insisted  that  they  were  sufficient.  On  the  question  whether 
this  was  a  "stranding"  within  the  construction  of  the  mem- 
orandum, it  was  adjudged  by  Bayley,  Holroyd,  and  Littledale, 
Justices,  that  the  vessel's  being  moored,  resting  on  the  ground, 
was  not  such  a  stranding,  this  being  in  the  ordinary  course  ; 
but  when  she  had  fallen  over  by  the  parting  of  the  rope,  it  was 
such  a  stranding,  this  being  extraordinary.2 

Insurance  was  effected  on  thirty-nine  butts  of  Zante  cur- 
rants from  London  to  Hull,  under  this  exception.  The  ship 
arrived  at  Hull  at  high  water,  and  was  moored  at  the  quay. 
The  harbor  of  Hull  is  a  tide  harbor,  and  at  the  end  of  the 
quay  near  to  it  was  a  bank  of  stones,  rubbish,  and  mud. 

i  Barrow  v.  Bell,  4  B.  &  C.  736;         2  Bishop  v.  Pentland,  7  B.  &  C. 
7  D.  &  R.  244.  219 ;  S.  C.,  1  M.  &  R.  49. 
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When  the  tide  was  in,  she  was  hauled  near  the  quay  to  dis- 
charge, and  when  it  was  going  out  she  was  hauled  off  to  be 
moored  by  ropes  ;  but,  in  consequence  of  the  stretching  of  the 
ropes,  occasioned  by  a  strong  wind,  her  fore-shoe  was  brought 
upon  the  bank  of  stones  and  rubbish.  No  concussion  was 
felt  by  those  on  board.  In  consequence  of  grounding,  she 
strained,  and  her  seams  were  opened  and  admitted  water, 
whereby  the  currants  were  damaged.  As  the  tide  rose,  the 
seams  closed,  and  it  did  not  appear  that  the  ship  had  sustained 
any  injury.  Lord  Tenterden  and  a  majority  of  his  associates 
held  this  to  be  a  stranding  within  the  memorandum,  on  the 
ground  that  it  was  out  of  the  common  course.1 

Where  a  vessel  entered  the  harbor  of  Dunkirk,  in  which 
vessels  ordinarily  take  the  ground  at  low  water,  and  was 
moored  as  directed  by  the  harbor-master,  and  there  took  the 
ground  at  low  tide,  it  was  held  by  the  English  Court  of  Com- 
mon Pleas  not  to  be  a  stranding  within  the  memorandum,2  in 
conformity  to  the  principle  laid  down  in  the  other  cases  al- 
ready cited. 

1759.  Under  a  policy  on  goods,  including  risk  of  craft,  free 
from  average,  unless  general,  "  or  the  ship  be  stranded,"  it 
ivas   held,   that   the  insurers    were  not  liable  for  damage  to 
goods  by  the  stranding  of  a  lighter,  in  conveying  the  goods 
from  the  ship  to  the  shore  ;  that  is  to  say,  it  was  not  considered 
to  be  a  stranding  within  the  meaning  of  the  policy.3 

1760.  Bilging,  as   well   as   stranding,  is  introduced  into 
some  American  policies,  as  a  circumstance  defeating  the  memo- 
randum- in  respect  to  losses  occasioned  thereby,  which  gives 
rise  to  the  question,  What  is  "  bilging  "  ? 

Under  a  policy  exempting  the  underwriters  from  "  partial 
loss  on  hides,  grain,  &c.,  and  other  goods  esteemed  perish- 
able," except  "  the  damage  happen  by  stranding  or  bilging," 
the  ship,  loaded  with  a  cargo  coming  under  the  exception,  was 
thrown  on  her  beam-ends,  whereby  the  seams  were  opened 

1  Wells  v.  Hopwood,  3  B.  &  Ad.  20. 

2  Kingsford  v.  Marshall,  8  Bing.  458  ;  1  Moore  &  Scott,  657. 

3  Hoffman  v.  Marshall,  2  Bing.  N.  C.  383. 
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and  water  admitted,  by  which  the  cargo  was  damaged  ;  but 
no  plank  or  timber  was  broken.  It  was  held  in  Massachusetts, 
that  this  was  not  a  "  bilging."  1 

1761.  Upon  the  question,  whether  the  stranding  defeats  the 
exception  in  regard  only  to  losses  occasioned  thereby,  or  to 
other  losses  as  well  as  those,  the  English  reports  supply  some 
elaborate  cases.2  In  some  of  the  earlier  of  these  cases,  it  was 
considered  that  stranding  defeated  the  exception  only  in  re- 
gard to  the  losses  occasioned  thereby,  or,  at  least,  to  those  only 
which  could  not  be  distinctly  traced  to  some  other  cause. 
But,  in  a  subsequent  case,  it  was  held  by  Lord  Ken  yon,  C.  J. 
and  Ashhurst,  Grose,  and  Lawrence,  Justices,  that  the  pro- 
vision was  in  the  nature  of  a  condition,  on  the  happening  of 
which  the  whole  memorandum  was  defeated,  and  the  under- 
writers thereby  became  liable  for  losses  on  the  memorandum 
articles,  in  the  same  manner  as  for  losses  on  any  others.3 

It  is  not  distinctly  decided,  that,  if  a  vessel  is  stranded  in 
one  part  of  the  voyage,  and  in  a  subsequent  part  of  the  voy- 
age, without  any  connection  whatever  with  the  stranding,  a 
loss  takes  place  on  a  memorandum  article,  the  insurer  is  liable 
for  such  loss;  but  the  opinion  of  the  judges  seems  to  be,  that 
in  such  case  the  insurers  are  liable.  The  doctrine  adopted  in 
England  appears  to  be,  that,  after  a  stranding,  the  construc- 
tion of  the  policy  is  the  same,  in  respect  to  all  losses  on  goods 
on  board  at  the  time  of  the  stranding,  whether  happening 
before  or  after  the  stranding,  as  if  it  had  not  contained  this 
exception.4 

The  decisions  upon  this  point  are  of  the  less  importance, 
since  the  London  and  Royal  Exchange  insurance  companies 
long  since  struck  the  provision  as  to  stranding  out  of  their 
policies ; 5  and  in  the  United  States,  the  forms  of  policies  in 

1  Ellery  v.  Merchants'  Ins.  Co.,  3     1553  ;  Nesbitt  v.  Lushington,  4  T.  R. 
Pick.  46.     This   decision  is   in   con-     783. 

formity  to  Falconer's  definition,  who  3  Burnett  v.  Kensington,  7  T.  R. 

defines  bilging  to  be  a  fracture  in  the  210  ;  S.  C.,  1  Esp.  416. 

ship's  bilge.  4  See  2  Am.  Mar.  Ins.  858. 

2  Wilson  v.  Smith,  3  Burr.  1550  ;  5  7  T.  R.  210  ;   Stev.  on  Av.,  Part 
Cantillon   v.   Lond.    Ass.    Co.,   ibid.  4,  art.  1,  p.  208. 
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common  use  in  New  York,  and  the  ports  to  the  south  of  that 
place,  contain  no  provision  on  the  subject  of  stranding.  By 
the  common  forms  of  policies  used  in  Boston,  and  many  of 
the  other  ports  to  the  north,  of  New  York,  the  insurers  are 
liable  for  particular  average  on  the  memorandum  articles,  in 
case  of  stranding ;  but  the  policy  expressly  limits  their  lia- 
bility to  the  losses  occasioned  by  the  stranding.  The  policies 
of  private  underwriters  in  London  retain  this  provision  in  its 
old  form. 

1762.  A  stranding  does  not  let  in  a  claim  for  a  loss  that 

« 

took  place  previously,  on  goods  that  had  been  landed  before 
the  stranding.1 

1763.  In  Great  Britain  and  the  United  States  the  insur- 
ers are,  in  the  common  form  of  the  policy,  generally,  and  I 
believe  without  exception,  liable  for  general  averages,  of  how- 
ever small  amount. 

1764.  There  have  been  divers  decisions  on  the  construction 
of  particular  terms  used  in  the  memorandum,  such  as  "  corn," 
"salt,"  "roots,"  "furs,"  &c. 

Under  the  exception  of  all  partial  losses,  it  has  been  held  in 
England  that  malt,2  pease,  and  beans  come  within  the  descrip- 
tion of  corn,3  but  that  rice  does  not ;  4  and  that  saltpetre  is  not 
included  in  the  term  "salt."5  In  New  York  it  has  been  held 
that  the  exception  of  all  partial  losses  on  "  roots  "  does  not 
discharge  the  insurers  from  a  partial  loss  on  "sarsaparilla," 
though  a  root ;  it  not  being  considered  a  perishable  article,  to 
which  the  reason  of  the  exception  makes  it  applicable.6  It 
had  been  before  held,  that  "deer-skins"  were  comprehended 


1  Roux  v.  Salvador,  1  Bing.  N.  C.  saltpetre  was  not  included  in  salt,  the 
526  ;  3  id.  266.      Case  of  damaged  London  Assurance  Company  inserted 
hides  sold  at  Rio  Janeiro.  the  article  saltpetre  in  the  memoran- 

2  Moody  v.  Surridge,  2  Esp.  633.  dum  in   its  policies.      Hughes,   Ins. 

3  Mason  v.  Skurray,  Marsh.  226.  142,  Lond.  ed.  1828  ;  Benecke,  Lond. 

4  Scott  v.  Bourdillon,  5  B.   &  P.  ed.    1824,   p.  466,    n.  ;    Benecke  &, 
213.  Stevens  by  Phil.  418,  n. 

5  Journu  v.  Bourdieu,  Park,  113;  6  Coit  v.  Com.  Ins.  Co.,  7  Johns. 
Marsh.  224,  n.     On  the  decision  that  R.  385. 
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under  the  exception  of  "  skins,"  although  it  was  urged  that 
they  did  not  come  within  the  reason  of  the  exception.1 

It  was  held  by  the  same  court,  that  the  specification  of  one 
species  of  an  article  excluded  the  other  species  of  the  same 
article  from  the  exception  of  "articles  perishable  in  their 
own  nature."  "Dry"  fish  being  specified  as  an  article  free 
of  particular  average,  excluded  other  kinds,  as  "  pickled  "  fish, 
from  the  exception.2 

In  a  policy  made  in  New  York  "  free  from  average  on  skins, 
hides,  and  other  articles  perishable  in  their  own  nature,"  the 
subject  of  insurance  was  described  to  be  "furs."  In  the  in- 
voice exhibited  at  the  time  of  effecting  the  insurance,  the 
articles  were  described  to  be  skins  of  the  bear,  raccoon,  opos- 
sum, deer,  fine-fisher,  cross-fox,  martin,  wild-cat,  wolf,  wol- 
verine, panther,  cub.  The  voyage  was  from  New  York  to 
Hamburg.  The  ship  was  stranded  near  Cuxhaven,  but  the 
furs  were  saved  and  transported  by  land  to  Hamburg,  where, 
owing  to  sea-damage,  they  were  sold  for  less  than  half  of  what 
would  have  been  their  value  had  they  not  been  damaged. 
One  question  was,  whether  the  whole,  or  what  portion,  of 
the  shipment  would  come  under  the  description  of  "furs." 
Whether  they  came  under  this  description  or  not  would,  in 
the  opinion  of  Mr.  Justice  Edwards,  make  no  difference  as  to 
the  application  of  the  memorandum,  and  he  instructed  the 
jury  that  "fur-skins  were  an  article  perishable  in  their  own 
nature,  within  the  meaning  of  the  memorandum."  But  the 
jury  gave  a  verdict  in  favor  of  the  assured  for  a  total  loss, 
which  was  in  effect  saying,  that  the  articles  insured  did  not 
come  under  the  memorandum.  The  court  refused  to  set  aside 
the  verdict.  In  giving  their  opinion  upon  the  motion  for  a 
new  trial,  the  court  said  :  "  There  can  be  no  doubt  that  '  skins  ' 
and  'hides,'  taken  in  their  largest  sense,  include  every  article 
in  the  invoice.  The  assured  offered  evidence,  that,  by  the  un- 
derstanding of  trade  in  the  city  of  New  York,  these  articles  are 
not  considered  to  be  within  the  terms  'skins'  and 'hides'; 

i  Bakewell  r.  Unit.  Ins.  Co.,  2  2  Barker  v.  Ludlow,  2  Johns.  Cas. 
Johns.  Cas.  246.  289. 
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skins  being  those  where  the  skin  constitutes  the  chief  value, 
and  '  furs '  where  the  value  is  constituted  by  the  fur.  The 
term  '  hides  '  has  been  laid  out  of  view,  as  a  term  confessedly 
inapplicable  to  fur-skins.  The  enumeration  in  the  invoice  is 
of  various  classes  of  animals  hunted  in  our  Northern  forests, 
chiefly  on  account  of  their  fur.  The  term  'fur'  seems  to 
have  acquired  a  sense  among  men  engaged  in  this  commerce, 
contradistinguished  from,  and  excluding  the  application  of,  the 
general  term  l  skins.' ;'  l 

1765.  The  exception  of  particular  average  on  "all  articles 
perishable  in  their  own  nature,"  has  not  been  often  applied  in 
jurisprudence.     Mr.  Justice  Matthews,  giving  the  opinion  of 
the  court,  in  Louisiana,  said,  that  to  hold  that  this  clause  "  is 
wholly  nugatory  would  be  in  direct  opposition  to  a  general 
rule  of  interpretation,  which  requires  that  every  clause  in  a 
contract  is  entitled  to  its  full  effect,  unless  such  interpretation 
lead  to  absurd  results.     To  allow  an  inquiry  in  all  cases,  as  to 
the  nature  of  articles  not  enumerated,  would  certainly  have  a 
tendency  to  add  to  the  difficulties  which  ordinarily  occur  in 
suits  on  contracts  of  insurance ;  but  the  apprehension  of  that 
evil  will  not  authorize  courts  of  justice  peremptorily  to  debar 
such  an  inquiry."  2      To  go  out  of  the  enumeration  in  the 
policy,  however,  and  introduce  additional  articles  into  the  ex- 
ception under  this  general  clause,  requires  a  plain  case. 

Potatoes  have  been  held  to  be  a  memorandum  article  free 
from  particular  average  under  this  general  description.3 

1766.  Under  an  insurance  "free  from  average  except  gen- 
eral" or  "against  total  loss  only"  the  distinction  of  total  loss 
from  particular  average  or  partial  loss  is  the  same  as  in  an 
insurance  upon  an  article  not  st(bject  to  such  clause,  where  the 
voyage  is   broken   up  in  respect  to  such  article,    by  capture, 
wreck  of  the  ship,  or  any  other   cause  than  damage  to  the 
article,  or  the  destruction  of  a  part  of  it. 

i 

1  Astoru.  Union  Ins.  Co.,  TCowen,         3  Robinson  v.  Commonwealth  Ins. 

202.  Co.,   3    Sumn.     R.    221  ;    Williams 

2  Neilson   v.   Louis.    Ins.    Co.,   5    v.  Cole,  16  Maine  (4  Shepley's)  R. 
Martin,  N.  S.  289.  207. 
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A  cargo  of  fish,  says  Mr.  Chief  Justice  Parsons,  "  may  as 
well  be  abandoned  for  a  loss  of  the  voyage,  as  a  cargo  of  any 
other  description."  l  "  If,"  says  Mr.  Justice  Washington,  "  the 
question  turns  upon  the  totality  of  the  loss,  unconnected  with 
the  deterioration  of  the  cargo  in  value  or  a  reduction  in  quan- 
tity, there  is  no  difference  in  the  memorandum  and  other  arti- 
cles."2 The  same  construction  is  adopted  by  Mr.  Justice 
Storrs,  in  an  elaborate  opinion  given  by  him  in  a  case  depend- 
ing in  the  Supreme  Court  of  Errors  in  Connecticut.3 

1767.  An  insurance  against  total  loss  only,  or  with  the  ex- 
ception of  particular  average,  the  two  forms  being  equivalent,4 
excludes  a  constructive  total  loss  on  account  of  damage  to  the 
article,  so  long  as  it  remains  in  specie,  and  can  be  transported 
in  the  same  ship,  or  another  can  be  had  to  transport  it,  to  the 
port  of  destination,  so  as  to  be  there  of  value,  as  being  the  sort 
of  article  which  it  was  at  the  time  of  being  shipped. 


1  6  Mass.  R.  119.     See  also  Amory 
v.  Jones,  6  Mass.  R.  318. 

2  Morean    v.    U.    S.    Ins.    Co.,    1 
Wheat.    219.      See  also  Le  Roy  v. 
Governeur,   1  Johns.   Cas.  226  ;  and 
Maggrath  v.  Church,  1  Caines's  Cas. 
196  ;  Murray  v.   Hatch,  6  Mass.  R. 
465,   in   which   case,   under   a  policy 
against   total    loss  only,  the  question 
was  respecting  total  loss  by  damage 
to  the  ship  ;  the  decision  was  against 
a   total   loss,   but   no   stress  was  put 
upon  the  exception  of  average  as  dis- 
tinguishing the  case,  in  respect  of  a 
total   loss,  from  one   under  a    policy 
without  the  exception.     It   is  so  as- 
sumed  in    many   other    cases.      See 
Manning   v.    Newnham,  Marsh.  Ins. 
585;    S.    C.,   Park,  260;    S.   C.,  3 
Doug.    130;    Anderson  v.  Wallis,  2 
M.   &   S.  240;   Dyson  v.  Rowcroft, 
3  B.  &    P.  474  ;    Glennie  v.  Lond. 
Ass.  Co.,  2  M.  &  S.  371  ;  Wilson  v. 
Roy.  Exch.  Ass.  Co.,  2  Camp.  623; 
Parry  r.  Aberdein,  9  B.  &  C.  411  ; 


Treadwell  v.  Union  Ins.  Co.,  6  Cow- 
en,  270. 

Insurance  being  made  upon  sugar 
and  tobacco  free  of  average  at  and 
from  Heligoland  to  London,  the  ship 
was  wrecked  at  Heligoland,  but  the 
sugar  and  tobacco  were  saved  in  a  very 
damaged  state.  This  was  held  not  to 
be  a  total  loss.  Thompson  v.  Roy. 
Exch.  Ass.  Co.,  16  East,  214.  The 
only  ground  for  the  claim  of  total  loss 
in  this  case  was  the  loss  of  the  voy- 
age by  the  wreck  of  the  ship.  But  as 
it  is  not  said  whether  another  ship 
was  to  be  had,  or,  if  so,  whether  the 
articles  could  have  been  shipped  in  a 
condition  to  have  arrived  as  vendible 
tobacco  and  sugar,  it  does  not  appear 
what  point  was  decided  in  the  case. 

3  Poole  v.  Protection  Ins.  Co.,   14 
Connecticut  R.  33. 

4  Brooks  v.  Louisiana  Ins.  Co.,  4 
Maitin,  N.   S.  640,  681  ;  S.  C.,  5  id. 
530;  Murray  v.  Hatch,  6  Mass.  R. 
465. 
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Divers  cases  go  the  length  of  maintaining,  that  where  a 
remainder  of  the  substance  of  the  article  arrives  at  the  port  of 
destination,  though  the  article  may  have  been  so  destroyed  by 
the  perils  insured  against  as  to  be  of  no  value  for  the  uses  of 
such  an  article  as  it  was  shipped  for,  still  it  is  only  an  average 
loss  under  this  exception ;  but  the  better  doctrine,  and  one 
strongly  supported  by  Lord  Abinger  and  his  associates  of  the 
English  Exchequer  Chamber,  seems  to  be  as  above  stated.1 

The  adjudged  cases  on  this  subject  present  so  much  dis- 
crepancy, as  to  leave  it  to  the  discretion  of  judges  to  adopt  the 
doctrine  that  may  seem  most  consistent  with  general  prin- 
ciples. 

Where  pease  were  so  much  damaged,  that  on  arrival  they 
were  not  worth  more  than  about  one  quarter  of  the  amount 
of  the  freight,  it  was  held  not  to  be  a  total  loss,  and  it  was 
stated  by  witnesses  to  be  the  general  understanding  among  in- 
surers, that  though  the  goods,  on  arrival,  were  found  to  be  of 
no  value,  it  was  still  a  particular  average,  and  so  the  insurers 
were  not  liable.2 

Lord  Mansfield  was  of  the  same  opinion,  in  regard  to  a  cargo 
of  fish  which  was  absolutely  spoiled,  which  yet  arrived,  and 
still  existed  in  specie,  so  that  it  might  be  properly  called 
"  fish."  3 

Lord  Kenyon  said  it  had  been  uniformly  held,  that  in  order 
to  render  the  insurers  liable  under  this  exception,  on  account 
of  the  degree  of  damage  merely,  "the  cargo  must  be  wholly 
and  entirely  destroyed."4 

In  New  York  the  jury  were  told,  in  regard  to  a  loss  upon 

1  Vide  supra,  ch.   17,  sect.  6,  and  2  Mason  v.  Skurray,  Marsh.  226  ; 

Roux  v.  Salvador,  3  Bing.  N.  C.  266,  Park,  191. 

before  the    Exch.  Cham,    on    appeal  3  Cocking  v.  Fraser,  Marsh.  227; 

from  the  C.  P.     In    that  case   Lord  Park,  181;  4  Doug.  215.     The  rule 

Abinger,  C.  B.  examines  the  preced-  seems    to   be    the    same    in    France ; 

ing  cases   with    keen    discrimination,  Poth.    on   Cont.    Mar.   n.    59,  Cush- 

and  gives  a  lucid  exposition  of  the  law  ing's  Translation;  Emer.  torn.  2,  p. 

as  stated  in   the  text.     He  says  ex-  184. 

pressly,  that  "  the  memorandum  does  4  M'Andrews   v.  Vaughan,    Park, 

not  vary  the  rules  upon  which  a  loss  114  ;  Marsh.  232. 
shall  be  partial  or  total." 
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corn  that  was  so  much  damaged  as  to  have  become  putrid, 
that  if  it  was  so  damaged  by  the  perils  insured  against  as  to 
be  "  of  no  value  as  nutriment  for  man,"  the  insurers  were 
liable  for  a  total  loss  ;  but  this  opinion  was  overruled  by  the 
court,  who  decided  that,  "so  long  as  the  corn  physically  ex- 
isted, there  could  not  be  a  total  loss  "  on  account  of  the  dam- 
age merely ;  although  it  was  "  good  for  nothing,  the  insurers 
were  not  liable."  l 

A  similar  opinion  was  expressed  by  Mr.  Justice  Story,  who 
said  a  loss  of  ninety-nine  per  cent,  of  the  value  would  not 
constitute  a  total  loss.2 

It  was  held  in  Louisiana  not  to  be  a  total  loss  by  damage,  so 
long  as  the  article  remains  in  specie  so  as  to  bear  the  same 


name.3 


Wheat  being  insured  from  Waterford  to  Liverpool,  the  ves- 
sel, in  going  down  the  river  from  Waterford,  struck  upon  a 
rock,  which  occasioned  it  to  fill,  and  it  was  run  aground  to 
prevent  its  sinking.  The  hull  of  the  ship  was  entirely  sub- 
merged at  high  water.  The  wheat  was  taken  out  at  different 
times,  and  in  the  course  of  about  four  weeks  it  was  landed, 
and  two  thirds  of  it  was  kiln-dried  at  Waterford.  Some  part 
of  the  remainder  was  sold  for  a  mere  trifle,  and  the  rest  was 
thrown  away,  as  of  no  value.  Lord  Ellenborough  and  his 
associates  adjudged  it  to  be  a  particular  average.4 

In  case  of  shipwreck,  on  a  voyage  from  Trieste  to  Liver- 
pool, the  remnants  of  a  quantity  of  raisins,  figs,  and  currants, 
insured  free  from  average,  and  damaged  by  sea-water,  were 
sold,  the  first  for  something  over,  the  two  latter  for  much 
less  than,  the  freight  of  each  respectively,  and  also  altogether 
for  less  than  the  whole  freight.  The  cargo  was  so  damaged 
that  it  could  not  have  been  carried  on,  and  arrived  at  Liverpool 
of  any  value.  Lord  Tenterden,  C.  J.,  speaking  of  all  these 
articles,  said  :  "  This  is  not  a  mere  loss  of  the  voyage,  but  in 

1  Nelson  v.  Col.  Ins.  Co. ,3  Caines,  3  Skinner  v.  Western   F.    &    M. 
108.  Ins.  Co.,  19  La.  R.  273. 

2  Robinson  v.  Commonwealth  Ins.  4  Anderson   v.    Roy.    Exch.    Ass. 
Co.,  3  Sumn.  R.  221.  Co.,  7  East,  38. 
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reality  a  loss  of  the  thing  insured."  l  The  ship  was  libelled 
for  salvage,  and  not  restored  to  possession  of  the  master  until 
about  five  months  after  the  disaster,  and  no  other  could  have 
been  had.  The  grounds  of  the  decision  are  not  specifically 
discriminated  by  the  court  in  this  case,  but  it  presents  at  least 
two,  each  of  which  seems  to  have  been  sufficient  ;  namely,  one 
that  the  property  was  destroyed  in  value  ;  the  other,  that  it 
could  not  have  arrived  at  the  port  of  destination  in  a  condition 
to  be  vendible,  as  being  of  the  descriptions  of  articles  which 
had  been  shipped. 

So  where  sugars  insured  under  this  exception  were  so  dam- 
aged that  they  could  not  be  forwarded,  and  arrive  at  the  port 
of  destination  in  a  condition  to  be  vendible  as  sugars,  the 
abandonment  was  held  to  be  valid.2 

But  in  a  case  of  insurance  on  fifty-four  hogsheads  of  sugar,  so 
washed  out  that  not  over  one  hogshead  remained,  no  hogshead, 
however,  being  entirely  empty,  the  loss  was  held  not  to  be  a 
total  one  under  this  exception.3  This  remnant  of  one  fifty- 
fourth  part,  divided  into  as  many  portions,  seems  to  have  been 
so  inconsiderable,  that  it  might  well  have  come  under  the 
maxim,  "de  minimis." 

In  an  elaborate  opinion  upon  a  case  pending  in  the  Supreme 
Court  of  Errors  in  Connecticut,  Mr.  J.  Storrs  considers  a  case 
very  similar  to  that  just  stated  to  be  a  total  loss  under  this  ex- 
ception. The  insurance  was  on  two  hundred  and  eighty  hides 
from  Mobile  to  New  York,  eighty-nine  of  which  were  saved 
from  the  wreck  of  the  ship  at  the  Bahama  Islands,  after  sub- 
mersion seven  or  eight  days,  in  a  state  of  incipient  putrefac- 
tion, and  wholly  unfit  to  be  forwarded  to  the  port  of  destina- 
tion, yielding  net  proceeds  over  salvage  and  port  charges, 
$39T8oV  Their  value  at  the  time  of  shipment  is  not  stated, 

1  Parry   v.   Aberdeen,  9  B.  &  C.  3  Hedberg    v.    Pearson,    1    Holt, 
411.  349  ;    S.  C.,   2   Marsh.    43-2,  and    7 

2  Gernon  v.  Roy.  Exch.  Ass.  Co.,  Taunt.    154.      See  also  Glennie    v. 
1  Holt's  R.  49  ;  S.  C.,  2  Marsh.  R.  Lond.  Ass.  Co.,  2  M.  &  S.  371. 
88;  S.  C.,  6  Taunt.  R.  383. 
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but  seems  to  have  been  $  400  or  more.     Mr.  J.  Storrs  con- 
sidered this  to  be  a  total  destruction  of  the  article.1 

The  Supreme  Court  of  Maine  held  the  loss  to  be  total  on 
potatoes  which  were  so  damaged  as  to  be  a  mere  nuisance.2 

The  discrepancy  of  the  preceding  decisions  leaves  us  free  to 
choose  the  doctrine  of  either  set  of  them,  without  the  imputa- 
tion of  disregarding  the  authority  of  precedents,  and  the  doc- 
trine stated  above  seerns  to  me  to  be  the  better  one.3 

1768.  If  any  considerable  part  of  a  memorandum  article 
arrives  at  the  port  of  destination  in  specie,  it  is  held  not  to  be 
totally  lost. 

A  cargo  consisting  of  4,406  bushels  of  Indian  corn,  100  bar- 
rels of  navy  bread,  and  20  barrels  of  corn-meal,  was  insured 
from  Cape  Henry  to  Lisbon,  free  from  average  except  general. 
The  vessel  was  wrecked  just  below  Belem  Castle,  and  outside 
of  the  harbor  of  Lisbon,  but  by  the  order  of  the  custom-house 
officers  a  part,  1,988  bushels  of  the  Indian  corn,  was  saved  and 
carried  up  to  Lisbon,  after  being  dried,  where  it  was  sold  by 
the  consignee  for  about  one  quarter  of  the  price  of  sound  corn  ; 
leaving  something  over  the  expense  of  saving  and  drying  it. 
The  supercargo,  supposing  the  expense  of  saving  any  part  of 
the  cargo  would  be  equal  to  or  exceed  its  value,  considered 
the  wreck  as  a  total  destruction  of  the  cargo,  and  was  opposed 
to  taking  any  measures  to  save  any  part  of  it.  Mr.  Justice 
Washington  said  :  "  The  question  is,  whether  the  loss  was  total, 
and  this  can  never  happen  where  the  cargo,  or  a  part  of  it,  has 
been  sent  on  by  the  assured,  and  reaches  the  original  port  of 
destination." 

In  a  case  of  a  vessel's  putting  into   an  intermediate  port, 

1  Poole  v.  Protection  Ins.  Co.,  14  article  very  much  upon  the  same  foot- 
Conn.    R.   33.      There   was   another  ing  as  the  exoneration  of  the  shipper 
ground  for  holding  the  loss  total.     On  from  the  payment  of  freight,  on  ac- 
this  point  the  doctrine  coincides  pre-  count  of  the  destruction  of  the  article, 
cisely  with  Roux  v.  Salvador.  The  two  cases,    though  quite  analo- 

2  Cole    v.    Bangor    Ins.    Co.,    16  gous  to  each  other,  do  not  seem  to 
Maine  (4  Shepley's)  R.  207.  depend  upon  a  common  principle. 

3  Some  of  the  above  cases  seem  to  4  Morean  v.    U.    S.    Ins.    Co.,    3 
put  a  total   loss  of  a  memorandum  Wash.  C.  C.  R.  256. 
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where  a  part  of  the  corn  was  found  to  be  putrid  in  consequence 
of  sea-damage,  and  the  remainder  was  not  worth  carrying  on, 
it  was  held  in  New  York  to  be  only  an  average.1 

1769.  It  is  a  doctrine  favored  by  some  authorities,  and  more 
strongly  supported  by  principle,  that  a  destruction  in  value  of 
an  article  is  a  total  loss  of  it  under  the  exception  of  average, 
divers  of  the  preceding  cases  to  the  contrary  notwithstanding. 

In  the  decisions  against  total  loss,  where  the  value  of  what 
was  saved  of  the  property  did  not  exceed,  by  any  appreciable 
amount,  the  expense  of  saving  and  the  freight,  the  construc- 
tion of  the  exception  seems  to  have  been  severe  upon  the  as- 
sured. If,  substantially,  nothing  accrues  to  the  assured  from 
the  attempt  to  save  the  property,  he  surely  ought  not  to  suffer 
the  loss  of  his  indemnity  by  reason  of  such  an  unsuccessful 
attempt,  whether  made  by  himself,  or  by  others,  with  or  with- 
out his  concurrence.  An  article  in  a  condition  to  cost  as 
much  to  turn  it  to  account  as  it  will  fetch,  is,  in  a  commercial 
sense,  totally  destroyed,  and  it  is  the  commercial  sense  that 
ought  to  be  adopted.  The  deterioration  in  value  is  precisely 
what  the  assured  seeks  indemnity  for,  and  the  loss  of  the 
whole  value  is  to  him,  to  all  intents  and  purposes,  a  total  loss 
of  the  thing :  and  there  are  not  wanting  cases  in  which  it  is 
treated  as  such.2 

The  phraseology  used  by  Mr.  Justice  Story,  in  giving  the 
opinion  of  the  Supreme  Court  of  the  United  States,  implies  a 
leaning  to  this  doctrine.  He  says  :  "  Nothing  short  of  a  total 
extinction,  either  physical  or  in  value,"  will  be  a  total  loss  of 
the  memorandum  articles.  "  And  perhaps  even  as  to  extinction 
in  value,  where  the  commodity  specifically  remains,  it  might 
be  deemed  not  quite  settled  whether  it  would  authorize  aban- 
donment." 3 

1770.  Whether,  if  a  memorandum  article  is  so  damaged  by 

1  Saltus    v.    Ocean    Ins.    Co.,    14  Cranch,  39  ;  and  see  Aranzamendi  r. 
Johns.  R.  138.  Louisiana   Ins.  Co.,    2  Louisiana  R. 

2  See  Treadwell  v.  Union  Ins.  Co.,  432  ;  and  Parry  v.  Aberdein,  9  B.  & 
6  Cowen,  270.  C.  411. 

3  Marcardier  v.  Ches.  Ins.  Co.,  8 
VOL.  ii.  39 
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the  perils  insured  against  that  it  would  not  be  worth  freight 
at  the  port  of  destination,  it  is  a  total  loss  ? 

In  a  case  before  the  English  Court  of  Exchequer,  Alderson, 
Parke,  and  Platt,  Barons,  were  deliberately  of  opinion,  that,  if 
corn  is  so  damaged  that  it  cannot  be  carried  on  to  the  port  of 
destination  and  arrive  of  value  equal  to  the  freight,  and  is  ac- 
cordingly sold  at  an  intermediate  port,  it  is  a  total  loss  under 
a  policy  containing  the  exception  of  partial  loss.1 

Such  a  case  seems  to  be  a  loss  of  the  voyage,  which  is  a 
total  loss  of  a  memorandum  article  no  less  than  of  others, 
where  the  loss  is  absolute  and  not  constructive ;  and  the  de- 
struction of  the  value  of  an  article  by  the  perils  of  the  voyage 
for  which  it  is  insured,  to  such  a  degree  that  it  is  not  equiva- 
lent to  the  freight  for  that  voyage,  where  it  is  caused  wholly 
by  its  deterioration  in  value,  and  in  no  degree  by  the  state  of 
the  markets,  that  is,  where  the  sound  would  have  sold  at  the 
port  of  destination  for  an  amount  equal  to  that  of  the  invoice 
value  and  freight,  seems  to  be  as  absolute  a  loss  of  the  article 
itself,  and  of  the  voyage  too,  as  is  possible. 

1771.  The  loss  by  a  change  of  a  memorandum  article  in 
specie  is  a  total  loss,  and  may  be  recovered  for  as  such? 

It  was  held  in  New  York,  that  a  chariot,  insured  free  of 
average,  did  not  specifically  remain,  after  the  loss  of  the  box; 
for  if  the  box  should  be  replaced,  Mr.  Justice  Benson  said,  "  it 
could  not,  with  propriety,  be  said  that  the  chariot  was  re- 
paired ;  it  would  be  a  new  chariot."  3 

1772.  Under  insurance  upon  an  article  free  from  average, 
if,  in  consequence  of  damage  by  the  perils  insured  against,  it 
becomes  a  mere  nuisance,  or  endangers  the  safety  of  the  ship 
or  the  lives  of  the  crew,  or  is  subject  to  such  deterioration  that 
it  cannot  be  carried  to  the  port  of  destination  and  arrive  as 

1  Reimer  v.  Ringrose,  20  L.  J.  R.  F.  &  M.  Ins.  Co.,  19  La.  R.  273  ; 
N.  S.  Exch.  175,  4  Little,  Brown,  &  and  Parry  v.  Aberdein,   7  B.  &  C. 
Co.'s  Eng.  Law  &  Eq.  R.  388.  411  ;  and  see  supra,  No.  1605. 

2  Roux  v.  Salvador,  1  Bing.  N.  C.  3  Judah  v.  Randal,  2  Caines's  Cas. 
526  ;  3  id.  266  ;  Murray  v.  Hatch,  6  324. 

Mass.  R.  465  ;    Skinner  v    Western 
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being  the  article  described  in  the  policy,  and  is  accordingly 
landed  and  sold  at  some  intermediate  port,  or  thrown  into  the 
sea.  this  is  a  total  loss.1 

1773.  Where  an  insurance,  free  from  average,  is  made  in- 
discriminately upon  an  article,  without  any  provision  in  the 
policy,  indicating  that  a  loss  is  to  be  adjusted  on  the  different 
bales,  or  packages,  or  parcels,  separately,  the  assured  cannot 
recover  for  a  total  loss  on  account  of  the  destruction  of  a  part 
of  the  insured  shipment  of  articles  of  the  same  description. 

A  contrary  doctrine  was  adopted  in  a  case  of  insurance  from 
London  to  Exeter,  on  flax,  which  was  packed  in  twenty-four 
packages,  though  it  does  not  appear  that  the  policy  contained 
any  intimation  of  distinct  parcels.  The  ship  having  been 
wrecked,  a  part  of  the  flax  floated  ashore,  and  some  more  was 
taken  from  the  wreck.  All  that  came  to  land  was  out  of  the 
packages,  and  was  sold  on  account  of  being  damaged,  the  net 
proceeds  being  2|  per  cent,  of  the  value  at  which  it  was  rated 
in  the  policy.  Lord  Ellenborough  and  his  associates  adjudged 
this  to  be  a  total  loss.2 

In  some  other  cases  in  which  this  question  has  been  pre- 
sented and  decided  against  the  claim  for  a  total  loss,  judges 
have,  in  distinguishing  them  from  the  preceding  one,  thus 
incidentally  recognized  the  authority  of  that  case ;  as  Gibbs, 
C.  J.,3  and  Abbott,  C.  J.4 

1  Hugg   v.    Augusta   Ins.    Co.,    7  gests  that  the  policy  in  Davy  v.  Mil- 
Howard's  U.   S.    Sup.   Ct.  R.  595  ;  ford   may  have  contained  some  such 
Parry  v.  Aberdein,  9  B.  &  C.  411;  clause.      This  would   not,    however, 
Pooleu.  Protection  Ins.  Co.,  14  Conn,  help  the  case,  unless  some  packages 
R.  47  ;  Bangor  Ins.  Co.   v.  Colman,  were   wholly    destroyed,    so   that   no 
16  Maine  (4  Shepley's)  R.  207.  part   of   their    contents    was    saved, 

2  Davy  v.  Milford,  15  East,   559.  which  does  not  appear  to  have  been 
Lord  Abinger,  in  Hills  v.  Lond.  Ass.  proved. 

Co.,  5  Mees.  &  Wels.  569,  says  the  3  In  Hedbergu.  Pearson,  supra, 

policy  was   "  on  sugar,  where  each  4  In  Cologan  v.  Lond.  Ass.  Co.,  5 

hogshead  was  separately  insured  and  M.   &    S.  456,    where,   speaking    of 

valued."   He  had  confounded  this  case  Davy  v.  Milford,  he  says  :  "  I  should 

with   Hedberg  v.    Pearson,    1    Holt,  strongly  incline  to  the  conclusion  that 

349 ;    2  Marsh.  432 ;  7  Taunt.    154.  it  was  a  total  loss  of  a  part."      And 

Mr.  Arnould,  2  Mar.  Ins.  1039,  sug-  Lord  Abinger,  in  Hills  v.  Lond.  Ass. 
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That  decision  seems  not  to  be  supported  by  a  subsequent 
one  on  a  policy  upon  sugars  and  tobacco,  at  and  from  Heligo- 
land to  London,  free  from  average,  in  which  case  the  vessel  was 
wrecked  at  Heligoland,  and  broken  up  in  consequence,  and 
the  cargo  landed,  but  "in  a  very  damaged  and  unprofitable 
state,"  as  the  reporter  states ;  and  as  the  counsel  for  the  assured 
says,  "the  sugars  were  mostly  washed  out  of  the  hogsheads, 
and  the  tobacco  quite  spoiled  by  the  sea-water,  and  worth 
nothing  to  the  assured,  and  he  never  received  any  thing." 
Lord  Ellenborough,  C.  J.,  and  his  associates,  held  it  to  be  not 
a  total  loss.1 

So,  under  the  memorandum,  in  case  of  a  part  of  a  cargo  of 
wheat  stowed  in  bulk  being  pumped  into  the  sea  during  a 
storm,  it  was  held  by  Lord  Abinger  and  his  associates  not  to 
be  a  total  loss  of  the  part  pumped  out.2 

Whatever  may  be  the  doctrine  in  England,  there  is  no 
question  that,  in  the  United  States,  the  assured  has  no  claim 
under  this  exception  on  account  of  a  partial  destruction  of  the 
value  of  the  article,  or  the  destruction  of  a  part  of  the  article, 
whether  it  may  have  been  in  bulk,  or  in  separate  parcels  or 
packages,  unless  the  policy  indicates  that  a  loss  is  to  be  ad- 
justed on  different  parcels  or  divisions.3 

So  under  an  insurance  on  profits  free  from  particular  aver- 
age, a  loss  of  a  part,  though  exceeding  fifty  per  cent,  of  the 
goods  on  which  the  profits  are  to  arise,  is  not  recoverable.4 

Under  a  policy  from  Messina  to  Boston,  upon  a  cargo 
generally,  which  consisted  partly  of  1100  boxes  of  lemons, 
and  a  quantity  of  oranges,  the  vessel  met  with  a  disaster, 
and  twenty-four  days  afterwards  put  into  Lisbon  as  a  port  of 

Co.,  supra,  and  Mr.  Arnould,  2  Mar.  415  ;    Guerlain   v.  Col.  Ins.    Co.,  7 

Ins.  855,  1040,  seem  to  consider  the  Johns.  R.  527  ;  Gracie  v.  Maryl.  Ins. 

case  of  Davy  v.  Milford  to  be  of  some  Co.,  8  Cranch,  84  ;    Louisville  Mar. 

authority  in  Westminster  Hall.  Ins.  Co.  v.  Bland,  9  Dana's  R.  148. 

1  Thompson  v.  Royal  Exch.  Ass.  See  also  1  Wheat.  219,  and  remarks 
Co.,  16  East,  214.  of  Mr.   Justice  Story  in  Humphrey  v. 

2  Hills  v.  Lond.  Ass.  Co.,  5  Mees.  Union  Ins.  Co.,  3  Mason,  429. 

&  Wels.  569.  4  Wain  v.  Thompson,  6  Serg.   & 

3  Biaysu.  Ches.  Ins.  Co.,  7  Cranch,     R.  115. 
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necessity,  where  the  lemons  were  found  to  be  damaged,  and 
806  boxes  of  them  were  repacked  as  sound,  and  three  quar- 
ters of  the  oranges,  having  been  wetted,  were  wholly  de- 
stroyed, and  a  part  of  the  remaining  quarter  that  had  not  been 
so  damaged  were  found  to  be  partially  decayed.  Story,  J. 
said  :  "  The  argument  is,  that  the  memorandum  is  not  de- 
signed to  exclude  losses,  where  there  is  a  total  destruction 
of  any  specific  separate  portion,  as  a  box,  a  hogshead,  or  bale 
of  the  memorandum  articles,  and  a  fortiori  when  there  is  a 
total  destruction  of  the  whole  of  any  single  memorandum 
article.  What  is  this  but  a  determination  that  the  loss  of  the 
whole,  or  any  portion  of  the  thing  insured,  capable  of  distinct 
enumeration,  and  separated  from  the  rest,  is  out  of  the  war- 
ranty ?  Suppose  the  insurance  had  been  on  coffee  or  corn, 
what  difference  is  there  between  the  loss  of  a  single  kernel 
and  a  bag?  between  the  loss  of  an  aggregate  mass  made  up  of 
artificial  and  separate  parcels,  or  of  an  aggregate  made  up  of 
things  in  their  own  nature  single  and  separate  ?  The  loss  of 
the  whole  of  a  bag  of  coffee  or  corn  does  not  seem  to  me  to 
differ  in  principle  from  the  loss  of  an  equal  quantity  of  coffee  or 
corn  in  bulk.  The  true  meaning  of  the  memorandum  has 
hitherto  been  supposed  to  be,  that  it  shall  exempt  the  under- 
writers from  all  partial  losses  or  particular  averages  of  the 
thing  insured."  l 

In  a  New  York  case,  on  a  policy  upon  hides  free  from  aver- 
age, except  general,  a  part  of  which  were  lost  by  perils  of  the 
seas,  the  Supreme  Court  decided  against  a  claim  for  the  loss 
of  that  part,  and,  on  appeal,  the  judgment  was  affirmed  in  the 
Court  of  Errors  by  the  votes  of  eleven  Senators  against  eight. 
Mr.  Chancellor  Walworth  said:  "The  object  of  introducing 
the  memorandum  undoubtedly  was,  to  protect  the  underwriters 
against  injury  arising  to  the  articles  from  inherent  decay.  But 
it  does  not  follow  that  the  excepted  risk  is  to  be  confined  to 
those  injuries  only.  I  think  it  must  be  considered  a  settled 
rule  of  American  law,  that  the  underwriter  is  not  answerable 

1  Humphrey  v.  Union  Ins.  Co.,  3  Mason,  429. 
39* 
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for  any  partial  loss  on  memorandum  articles,  except  for  general 
average,  unless  there  is  a  total  loss  of  the  whole  of  the  partic- 
ular species,  whether  the  particular  article  is  shipped  in  bulk 
or  in  separate  boxes  or  packages."1 

In  a  Louisiana  case  on  a  policy  upon  a  shipment  of  mules 
from  St.  lago,  in  Mexico,  to  the  island  of  Cuba,  "  against 
stranding  and  total  loss,"  the  assured  claimed  for  a  loss  of 
part  of  the  mules  by  perils  of  the  sea,  the  remainder  having 
arrived  ;  and  the  court  were,  on  the  first  argument  of  the  case, 
in  favor  of  the  claim,  but  on  a  rehearing  by  the  same  judges 
with  another  judge,  the  judgment  was  against  the  claim.2 

1774.  The  exception  of  loss,  like  the    other  provisions  of 
the  policy,3  has  reference  to  the  amount  at  risk  at  the  time  of 
the  loss,  whether  it  be  more  or  less  than  that  at  risk  before  or 
afterwards. 

Lord  Kenyon  acquiesced  in  this  rule  applied  to  the  part  of 
the  full  cargo  which  had  been  taken  on  board  when  the  loss 
occurred.4 

Soj  after  a  part  of  the  cargo  had  been  landed,  the  exception 
of  loss  under  five  per  cent,  was  held,  in  Maryland,  to  apply  to 
the  amount  still  remaining  at  risk.5 

It  has  been  remarked,  that  a  total  loss  of  a  memorandum 
article  insured  free  from  partial  loss  cannot  take  place  after  a 
part  of  the  article  so  insured  has  been  landed,  and  the  risk 
upon  that  part  has  ceased.6  But  the  better  doctrine  seems 
plainly  to  be  as  above  stated. 

1775.  A  question   has    been   made   in   an  analogous  case, 
where  a  transshipment  is  allowed,  and  a  part  of  the  insured 
goods  are  transshipped  by  one  vessel,  and  a  part  by  another, 
whether  the  exceptions   of  loss  apply  to   each  transshipment 
separately.1 

J  Wadsworth  v.  Pacific  Ins.  Co.,  4        5  Mary].  Ins.  Co.  v.  Bosley,  9  Gill 

Wend.  33.  &  Johnson,  337. 

2  Brooks  v.  Louisiana  Ins.  Co.,  4        6  Gracie    v.    Maryl.    Ins.    Co.,    8 
Martin,  N.  S.  640,  681,  and  5  id.  530.  Cranch's  R.  84;  and  see   1  Wheat. 

3  Supra,  No.  1612,  938,  941,  942,  R.  219. 

943,  1196,  1265,  1394.  7  Louisville  F.  &  Mar.  Ins.  Co.  v. 

*  Rohl  v.  Parr,  1  Esp.  R.  445.  Coleman,  9  Dana's  R.  147. 
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This  is  the  more  convenient  and  satisfactory  rule,  and  it 
would  be  as  applicable  to  separate  transshipments  that  were 
justified  by  circumstances,  as  to  one  expressly  authorized  by 
the  policy. 

1776.  The  exception  of  all  particular  average  does  not 
wholly  protect  the  underwriter  from  liability,  on  account  of 
the  perishable  nature  of  the  article.  It  does  not  purport  to  ex- 
empt the  underwriter  from  total  loss  by  damage  to  the  article, 
though  such  total  loss  may  be  owing  to  its  character  and 
qualities,  in  concurrence  with  the  perils  insured  against. 

Thus  in  a  case  on  flour  insured  from  Ireland  to  Newfound- 
land free  from  average,  where,  the  ship  being  delayed  by  perils 
of  the  seas  in  the  early  autumn,  so  that  the  voyage  could  not 
be  prosecuted  until  the  next  season,  and  the  assured  abandoned, 
on  the  ground  of  the  voyage  being  broken  up,  Lord  Ellen- 
borough  said,  "  If  the  cargo  had  been  of  a  perishable  nature, 
this  would  not  have  been  a  case  of  retardation  only,  but  of 
destruction  of  the  thing  insured";  by  which  he  evidently 
meant  a  breaking  up  of  the  voyage.1 

So  in  an  elaborately  investigated  case  under  a  policy  upon 
hides  free  from  average,  that  were  damaged  and  had  become 
"greased,"  so  that  they  could  not  be  carried  forward  to  the 
port  of  destination  in  Europe,  and  arrive  as  hides,  and  were 
accordingly  sold  at  Rio  Janeiro,  and  bought  for  the  purpose  of 
being  tanned  there,  Lord  Abinger  and  the  other  judges  of  the 
Exchequer  Chamber  held  it  to  be  a  total  loss  notwithstanding 
the  exception.2 

In  this  case  the  voyage  was  broken  up  in  respect  to  the 
hides,  owing  to  a  concurrence  of  the  effects  of  the  perils  of 
the  seas,  the  quality  of  the  article,  and  the  distance  from 
the  port  of  destination  ;  and  the  decision  was  precisely  the 
same  as  if  the  insurance  had  not  been  subject  to  the  ex- 
ception. 

Lord  Abinger,  in  giving  the  opinion  of  the  court  in  the  same 

1  Hunt  v.  Roy.  Exch.  Ass.  Co.,  5     266,   overruling   the    decision    of  the 
M.  &  S.  47.  C.  P.,  1  Bing.  N.  C.  526,   1  Scott, 

2  Roux  v.  Salvador,  3  Bing.  N.  C.     491. 
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case,  distinctly  says,  that,  in  respect  to  a  total  loss,  there  is 
no  difference  between  a  damaged  memorandum,  and  a  damaged 
non-memorandum  article  ;  and  there  surely  ought  not  to  b"e  any, 
for  when  a  policy  excepts  particular  average,  or  makes  any 
other  exception,  the  words  should  be  understood  in  their  ordi- 
nary meaning,  as  generally  understood  and  applied  in  matters  of 
insurance  ;  and  it  is  the  departure  from  this  plain  and  generally 
received  rule  which  has  brought  so  much  discrepancy  of  de- 
cisions into  the  jurisprudence  relative  to  memorandum  articles. 

1777.  Suppose  the  case  of  an  impending  total  loss  of  arti- 
cles insured  free  of  average,  and  expenses  incurred  to  avert  it; 
are  these  expenses  within  the  exception,  and  to  be  borne  by  the 
assured  ?  or  are  the  underwriters  liable  for  them,  on  the  ground 
that  they  were  incurred  to  prevent  a  total  loss  for  which  they 
would  have  been  liable? 

In  the  case  of  hides  insured  free  of  average,  and  sunk  near 
Nieu  Diep,  the  assured  claimed  reimbursement  of  the  expense 
of  recovering  the  hides,  under  the  clause  authorizing  him  to 
sue,  labor,  and  travel  for  the  safety  of  the  property,  at  the  ex- 
pense of  the  underwriters.  The  underwriters  were  held  not 
to  be  liable  in  that  case,  on  the  ground  that  they  were  not 
liable  for  a  total  loss  of  a  part  of  the  hides  insured,  this  being 
the  only  total  loss  that  was  impending  in  that  case,  as  above 
stated.  But  Mr.  Justice  Livingston,  in  giving  the  opinion  of 
the  Supreme  Court  of  the  United  States,  said :  "  The  parties 
certainly  meant  to  apply  this  clause  only  to  the  case  of  those 
losses  or  injuries  for  which  the  insurers,  if  they  had  happened, 
would  have  been  responsible.  The  underwriters  not  being 
answerable  for  the  principal  [impending]  loss,  cannot  be  so  for 
the  expenses  in  recovering  the  property."  l 

This  distinctly  implies,  that,  if  a  total  loss  of  the  whole  sub- 
ject insured  had  been  impending,  and  the  expenses  had  been 
incurred  to  avert  it,  the  underwriters  would  have  been  liable. 
But  the  case  is  not  a  positive,  direct  authority  to  this  point. 
Mr.  Beuecke  says :  "  As  by  the  salvage  of  goods  insured  free 

1  Biays  v.  Ches.  Ins.  Co.,  7  Cranch,  415. 
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of  particular  average,  from  shipwreck,  &c.,  a  total  loss  is 
prevented,  which  would  have  fallen  upon  the  underwriter,  it 
seems  obvious  that  the  salvage  charges  must  be  borne  by  the 
underwriter,  although  the  degree  of  average  sustained  by  the 
goods  has  no  influence  upon  him.  In  a  similar  manner,  where 
a  cargo  of  corn,  &c.  arrives  damaged  at  an  intermediate  port, 
the  charges  not  only  of  warehousing,  but  also  of  drying  and 
preserving  the  corn,  must  fall  upon  the  underwriter,  because 
thereby  prevented  becoming  a  total  loss  at  his  charge."  l 

It  is  evident  that  the  same  principle  will  apply  to  the  ex- 
ception of  loss  under  three,  five,  ten,  or  any  other  rate  per 
cent,  in  respect  to  salvage  charges  incurred  to  prevent  the  loss 
from  exceeding  the  rate  per  cent,  of  the  exception.  The  sub- 
ject is  introduced  by  Mr.  Chancellor  Walworth,  in  giving  his 
opinion  in  the  Court  of  Errors  in  New  York  ;  2  but  he  does  not 
express  an  opinion  upon  it. 

This  question  was  not  discussed  in  the  cases  already  cited, 
in  which  it  was  presented.3  The  objection  to  the  liability  of 
the  underwriter  is,  that  the  assured  is  bound  to  make  reason- 
able exertions  to  save  the  property.  This  objection  does  not 
prevail  against  expenses  of  a  nature  to  be  contributed  for  in 
general  average,  for  which  underwriters  are  usually  liable 
however  small  they  may  be,  or  if  they  exceed  a  very  low  rate 
per  centum.  And  expense  incurred  to  prevent  a  total  loss  of 
an  article  insured  free  from  partial  loss  seems  properly  to 
come  under  the  liberty  to  "  sue,  labor,  and  travel "  at  the  ex- 
pense of  the  underwriters*  which  the  underwriters  ought  to 
be  liable  to  reimburse  on  such  articles  no  less  than  on  others. 
The  expense,  for  instance,  of  drying  wetted  corn  5  to  save  it 
from  total  loss,  where  this  is  the  only  means  of  saving  it, 


1  Princ.  of  Indem.  in  Ins.,  8  Lond.  and    Hills   v.   London    Ass.    Co.,   5 
ed.  of  1824,  p.  380.  Mees.  &  Wels.  569. 

2  Wadsworth   v.    Pacific  Ins.  Co.,  4  See  Shultz  v.  Ohio  Ins.   Co.,    1 
4  Wend.  33.  B.  Monroe's  (Kentucky)  R.  336. 

3  Morean   v.    U.    S.   Ins.     Co.,    3  5  See   Anderson    v.    Roy.    Exch. 
Wash.  C.   C.   R.  256  ;  Anderson  v.  Ass.  Co.,  7  East,  38  ;  Morean  v.  U. 
Roy.  Exch.   Ass.   Co.,  7  East,  38  ;  S.  Ins.  Co.,  3  Wash.  C.  C.  R.  256. 
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seems  to  be  of  this  description,  though  the  loss  by  the  deterio- 
ration of  the  com  is  not  chargeable  to  the  underwriters. 

1778.  If  the  policy  does  not  exempt  the  underwriters  from 
loss  on  goods  by  dampness  or  change  of  flavor,  or  being  spot- 
ted, discolored,  or  mouldy,  unless  the  same  is  caused  by  actual 
contact  with  water,1  they  are  liable  for  such  loss,  with  the 
condition,  in  respect  to  a  memorandum  article,  that  it  exceeds 
the  rate  of  the  exception.     And  where  an  article  is  damaged 
by  perils  of  the  sea,  and  consequently  occasions  damage  to 
other  articles,  the  damage  to  these  latter  is  a  direct,  and  not 
merely  remote  and  consequential  damage  by  perils  of  the  sea. 

Thus,  in  case  of  damage  to  tobacco  not  wetted  by  sea- 
water,  in  consequence  of  damage  to  hides  which  were  so  wet- 
ted, the  underwriters  were  held  to  be  liable  for  the  loss.2 

1779.  Under  the  general  exception  of  losses  under  three, 
five,  or  any  other  rate  per  cent.,  not  specifying  any  kind  of 
loss,  the  question  occurs,  What  damage  or  loss  is  to  be  included 
in  making  up  the  amount  of  loss  ?     And,  first,  Can  general  and 
particular  average  losses  be  added  together  to  make  up  the 
rate  ?      The  practice  appears  to  have  been,  not  to  add  together 
the  general    and   particular   average    to    make    an   amount 
exceeding   the   excepted   rate.      And  this   practice    has    been 
ratified  in  jurisprudence,  so  far  as  it  has  come  under  judicial 
cognizance.3 

1780.  Another  question  is,  Whether  successive  losses  can  be 
added  together,  and  a  claim  made,  if  the  aggregate  exceeds 
the  rate  of  the  exception  ? 

1  See  supra,  Vol.  I.  p.  37,  No.  56.    the  seas,   and  would   have  been  re- 

2  So   held  by  Pollock,  C.  B.,  and     ferred  to  in  chap.  13,  sect.  14,  had  it 
Parke,  Platt,  and  Martin,  Barons  of    come  to  hand  in  time. 

the  Exchequer.     Montoya  v.  London        3  See  4   Mass.  R.  458 ;   Benecke, 

Ass.  Co.,  20  Eng.  Law  J.  Rep.  N.  S.  Lond.  ed.  1824,  p.  471 ;  Benecke  & 

Exch.   254;  S.  C.,  4   Eng.   Law  &  Stevens  by  Phil.  1833,  p.  425,  n.     In 

Eq.  R.,  published  by  Little,  Brown,  Amsterdam  and  Antwerp  the  practice 

&  Co.,  500.    The  case  is  a  good  illus-  is  to  include   both   general  and  par- 

tration   of  what   is  a  direct,  as    dis-  ticular  average.     Benecke,  ut  supra  ; 

tinguished  from  a  merely  remote  and  Lafond's  Guide  in  Insurance,  Paris, 

consequential    damage    by    perils   of  1837,  p.  98. 
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In  regard  to  the  cargo  and  freight,  the  practice  in  adjust- 
ments has  always  been  to  estimate  the  rate  of  the  exception 
upon  the  aggregate  loss  of  each  passage  or  period  during1 
which  the  risk  continues  on  the  same  subject.  The  exception 
could  not  well  be  otherwise  applied  to  these  subjects,  since,  in 
respect  to  the  cargo  at  least,  <;the  damage  received  at  different 
times  cannot  be  ascertained  during  the  passage,  or  where  it  hap- 
pens, but  only  when  the  cargo  is  discharged  "  ; l  and  because 
also,  in  respect  to  some  species  of  average,  as  leakage,  breakage, 
and  injury  from  salt  water,  the  injury  goes  on  increasing,  from 
the  time  of  the  commencement  of  the  operation  of  the  peril, 
until  the  cargo  is  discharged.  This  has  been  alleged  as  a 
ground  of  distinction  between  the  application  of  the  exception 
in  a  policy  on  the  ship  and  one  on  the  cargo.2 

Mr.  Stevens  says,  this  exception  in  a  policy  on  the  ship  is 
in  practice  applicable  to  each  loss  separately,  and  not  to  the 
aggregate  loss.3 

Mr.  Justice  Story  holds,  that  under  the  exception  of  losses 
less  than  five  per  cent,  on  cargo,  if  the  aggregate  losses  "  dur- 
ing the  voyage,"  though  happening  at  different  successive 
periods,  amount  to  five  per  cent.,  the  underwriters  are  liable. 
And  he  intimates  a  strong  inclination  to  the  same  construction 
of  a  policy  on  the  ship.  And  he  says,  he  cannot  "well  see 
how  the  same  words  are  to  receive  an  entirely  different  con- 
struction as  to  the  different  subject-matters  of  insurance.  It 
is  often  as  difficult  to  ascertain  the  damage  done  at  any  one 
time  to  the  ship,  as  to  the  cargo.  The  injury  to  the  ship  done 
by  successive  gales,  is  often  impracticable  to  be  ascertained  at 
sea,  and,  especially  where  there  has  been  great  straining,  until 
she  has  been  overhauled  in  port."4 

It  has  been  held  by  Lord  Lyndhurst  and  his  associates  in 
the  Court  of  Exchequer  in  England,  in  case  of  insurance  on 
the  ship,  that  under  this  exception  of  average  under  three  per 

1  Per  Putnam,  J.,  Brooks  v.  Orien-  ed.    1822;    Benecke    &    Stevens  by 
tal  Ins.  Co.,  7  Pick.  259.  Phil.  1833,  p.  401. 

2  7  Pick.  259,  supra.  4  Donnell  v.  Col.  Ins.  Co.,  2  Sumn. 

3  Av.,  Part  4,  a.  3,  p.  214,  Lond.  366. 
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cent.,  if  the  aggregate  losses  amount  to  three  per  cent.,  the 
underwriters  are  liable.  Lord  Lyndhurst,  C.  B.  :  "  The  words 
are  ambiguous,  capable  of  excluding  every  average  which  per 
se  is  under  three  per  cent.,  and  capable  of  including  every 
average,  however  minute,  if  the  aggregate  of  different  averages 
come  up  to  that  amount.  Usage  might,  perhaps,  explain  the 
ambiguity,  and  show  which  of  the  two  alternatives  was  in- 
tended "  ;  but  there  was  no  evidence  of  usage,  and  upon  the 
principle  that  the  exception,  being  introduced  by  the  under- 
writers, must  be  taken  most  strongly  against  them,  they  were 
held  to  be  liable  in  case  of  the  aggregate  average  amounting 
to  three  per  cent.1 

The  weight  of  authority  leads  to  the  conclusion,  that 
The  exception  applies  to  the  aggregate  of  successive  losses 
on  the  ship,  in  the  same  manner  as  on  the  cargo. 

One  strong  reason  in  favor  of  such  a  construction  is,  that  a 
prior  loss  is  very  frequently  contributory  to  a  subsequent  one. 
In  case  of  a  policy  on  ship,  freight,  and  cargo,  under  the 
exception  of  "  any  partial  loss  unless  it  amounts  to  five  per 
cent.,  exclusive,  in  each  case,  of  all  charges  and  expenses  in- 
curred for  the  purpose  of  ascertaining  and  proving  the  loss," 
Mr.  Justice  Story  held,  that  the  words  "each  case  "  referred 
to  the  different  subjects,  viz.  the  ship,  freight,  and  cargo,  and 
not  to  successive  losses  on  either.2 

1781.  There  is  a  rule  prevailing  on  the  continent  of  Europe, 
where  damage  to  ships  or  cargoes  happens  by  collision  of  ves- 
sels without  fault  on  either  side,  to  assess  it  upon  the  two 
ships  and  their  cargoes  and  freights.  Though  this  is  appor- 
tioned in  the  manner  of  a  general  average,  it  is  not  such  in  its 
nature.  It  has  none  of  the  characteristics  of  a  jettison  or  other 
voluntary  sacrifice. 

The  law  and  the  practice  are  different  in  Great  Britain  and 
the  United  States,  the  loss  being  considered  as  an  inevitable 
effect  of  perils  of  the  sea,  to  be  borne  by  the  parties  respective- 
ly, as  it  may  happen  to  fall.  But  where  a  case  of  collision  of 

i  Blackett v.  Roy.  Exch.  Ass.  Co.,        2  Donnell  et  al.  v.  Col.  Ins.  Co.,  2 
2  Crorap.  &  Jer.  244.  Sumner,  366. 
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an  American  vessel  with  some  other  comes  within  the  juris- 
diction of  the  Continental  law,  the  assessment  of  the  damage 
is  made  in  conformity  to  it.  And  the  underwriters  on  the 
American  vessel,  its  cargo,  or  freight,  have,  as  already  stated,1 
in  some  cases,  been  held  liable  for  such  contribution  as  a  loss 
by  perils  of  the  sea. 

This  gives  rise  to  the  question,  Whether  the  direct  damage 
to  the  subject  insured  is  to  be  added  to  the  contribution  assessed 
upon  it  in  the  apportionment  for  collision  in  a  foreign  port,  to 
make  up  the  rate  per  cent,  specified  in  the  exception  ?  Mr. 
Justice  Story,  in  the  case  of  the  ship  Paragon,  which  came 
in  collision  with  another  in  the  Elbe,  held  that  the  contri- 
bution is  to  be  included.  He  remarks,  that  "  the  loss  by  the 
collision  was  an  entirety,  and  the  whole  loss  assessed  upon, 
and  payable  by,  the  P.,  was  a  direct  damage  or  partial  loss, 
occasioned  by  the  collision,  and  the  items  are  not  to  be  sep- 
arated."2 

Such  would  be  the  logical  inference  in  applying  the  Ham- 
burg rule  to  the  case. 

1782.  In  the  statement  of  an  average  on  an  article,  the  loss 
per  cent,  is  ascertained  by  a  comparison  of  the  amount  of  the 
damaged,  with  that  of  the  sound  value  at  the  port  of  destina- 
tion, and  the  underwriters  are  liable  for  the  same  proportion  of 
the  invoice  value,  that  the  value  of  the  damaged  article  is  of 
the  sound  value  at  that  port. 

Suppose  the  invoice  to  consist  of  divers  articles,  insured  free 
of  average  under  five  per  cent.,  without  discrimination  of  the 
different  articles,  and  assume  the  construction  of  the  excep- 
tion to  be  of  all  particular  average  less  than  five  per  cent,  of 
the  whole  amount  of  the  invoice.  And  suppose  one  of  the 
articles  to  be  damaged.  Are  the  underwriters  liable,  if  the 
damage  at  the  port  of  destination  is  five  per  cent,  of  the  sound 
value  of  the  whole  invoice  at  the  port  of  destination  ?  or  are 

1  Supra,  ch.  17,  sect.  14,  No.  1137,        2  Peters  v.  The  Warren  Ins.  Co., 
Vol.   I.  p.  677  ;  supra,  No.  1272,  p.     1  Story's  R.  463. 
66;    No.    1416.  p.    170;    No.    1436, 
p.  201. 

VOL.  II.  40 
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they  liable  only  in  case  the  amount  of  the  damage  on  the  arti- 
cle damaged,  computed  in  the  invoice  value  of  that  article 
separately,  is  Jive  per  cent,  of  the  whole  invoice  value  of  all  the 
articles  ?  This  latter  is  undoubtedly  the  true  method  of  com- 
putation, since  the  amount  of  damage  contemplated  by  the 
policy  is  that  which  is  computed  on  the  invoice  value.  This 
mode  of  stating  the  average  will  give  the  same  result,  whether 
some  of  the  articles  arrive  at  a  gaining  market  and  others  at  a 
losing  market,  or  all  of  them  arrive  at  a  market  equally  a  gain- 
ing or  losing  one  ;  whereas,  the  other  method  of  stating  it  may 
make  the  insurers  liable  if  the  article  damaged  comes  to  a  gain- 
ing market  and  the  others  to  a  losing  market ;  while  they 
may  not  be  liable  if  the  damaged  article  comes  to  a  losing  mar- 
ket and  the  others  to  a  gaining  market,  though  the  amount  of 
the  average  stated  on  the  damaged  article  by  itself,  indepen- 
dently of  the  others,  might  be  precisely  the  same,  whether  it 
comes  to  a  gaining  or  a  losing  market.  This  is  a  demonstration 
that  the  latter  of  the  above  methods  of  stating  the  average,  by 
ascertaining  the  loss  on  the  damaged  article  separately  from 
the  others,  and  then  comparing  it  to  the  whole  invoice  value, 
to  ascertain  whether  it  amounts  to  five  per  cent,  of  that 

value,  is  the  true  one.1 

t 

1  This  will  be  rendered  more  plain  and  comparing  this  with  the  invoice 

by  an  example.     Let  the  invoice  con-  value   of  the    coffee    and  sugar,  viz. 

sist  of  coffee  and  sugar  of  the  invoice  $1,000,   this    will   make  the  rate  of 

value  of  $500   each.      Suppose   the  loss  5  per  cent.     But  if  the  $40  be 

coffee  comes  to  a  losing  market,  where  compared  with  the  sound  value  of  the 

its  value,  being  sound,  is  $400,  and  coffee  and  sugar,  $  1,000,  it  is  4  per 

the  sugar  to  a  gaining  market,  where  cent,  only,  and  so  comes  within  the 

its  value,  being  undamaged,  is  $600.  exception.     Suppose  the  sugar  to  be 

Suppose  the  coffee  to  be  damaged  10  damaged  10  per  cent.,  $60;  this,  esti- 

per  cent.,  that  is,  $40  at  its  value  in  mated  on  the  sound  value  of  the  whole 

the  port  of  destination,  or    $50  esti-  invoice  in  the  port  of  destination,  is 

mated  on  its  invoice  value.     Had  the  6  per  cent.     But  if  it  be  estimated  on 

invoice  consisted  of  the  coffee  alone,  the  invoice  value  of  the  sugar,  it  is 

the  underwriters  would   be  liable  for  again  $  50,  and  the  loss  5  per  cent. 

$50.    By  comparing  $  40  with  $400,  So  that  one  method  makes  the  loss 

and   then  taking  that  rate  of  the  in-  the  same  rate  and  amount,  whether 

voice  value  of  the  coffee,  viz.  $  50,  the  articles  come,  some  to  a  gaining 
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17S3.  If  only  one  interest  is  at  risk,  as  the  ship,  and  a  loss 
in  the  nature  of  general  average  is  incurred,  as  cutting  the 
cable,  which  does  not  amount  to  the  rate  of  exception  appli- 
cable to  all  partial  losses,  it  is  customary  to  pay  such  a  loss  ; 
for  although  there  are  no  other  interests  at  risk  to  contribute 

J 

to  this  loss,  yet  inasmuch  as  it  is  in  the  nature  of  a  general 
average,  insurers  consider  themselves  liable  for  it.  Both  Mr. 
Benecke  and  Mr.  Stevens  think  that  such  a  loss  ought  to  be 
paid,1  and  the  custom  in  the  United  States,  in  many  offices 
at  least,  if  not  generally,  is  to  pay  a  loss  of  this  sort.  Mr. 
Benecke  says  opinions  differ  on  this  subject.2 

1784.  In  regard  to  the  exception  of  average  generally,  as 
well  as  that  of  losses  under  three,  five,  or  any  other  rate  per 
cent.,  the  question  arises  as  to  the  number  or  quantity  of  arti- 
cles or  subjects  to  which  the  exception  is  to  be  applied.  Ma- 
gens  says:  "If,  in  a  chest  containing  one  hundred  pieces  of 
linen,  three  are  deducted  for  damages,  and  as  such  allowed  to 
the  buyer,  the  loss  ought  to  be  recoverable  from  the  insurers, 
whether  that  chest  was  in  a  policy  by  itself  or  among  a  parcel 
of  an  hundred  chests."  But  this  would,  in  effect,  defeat  the 
memorandum  on  all  articles  shipped  in  small  parcels,  pieces,  or 
packages,  and  it  seems  that  the  contrary  custom  prevailed  in  his 
time.  He  proceeds:  "  For  why  should  a  person  who  has  in- 
sured and  paid  an  equal  premium  for  an  hundred  chests  have 
the  same  advantage  as  he  that  insured  but  for  one  ?  Suppose  a 
merchant  has  shipped  one  hundred  and  one  chests  of  goods  num- 
bered one  to  one  hundred  and  one,  of  which,  on  arrival,  three 
chests  are  by  sea,  or  other  accident,  so  spoiled  as  to  be  worth 
nothing  ;  if  the  damage  be  calculated  as  on  the  whole  value  of 
one  hundred  and  one  chests,  it  will  not  exceed  three  per  cent., 
and  is,  by  most  insurers,  thought  not  to  be  recoverable  by  the 

and  others  to  a  losing  market,  or  all  x  Part  4,  a.  3,  p.  214  ;  Benecke  & 

to  a  gaining  or  all  to  a  losing  market ;  Stevens  hy  Phil.  402. 

the  other  method  makes  the  amount  2  Prin.  of  Indem.  Ins.,  Lond.  ed.  of 

and  rate  of  loss  depend  on  the  state  of  1824,  p.  473  ;  Benecke  £  Stevens  by 

the  market  of  the  different   articles.  Phil.  476. 

The   former  is  no  doubt  the  correct 

method  of  stating  the  loss. 
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assured,  especially  if  the  insurance  be  made  without  expressly 
declaring  in  the  policy  the  particular  sum  insured  on  each 
chest."1 

He  says  that  he  thinks  a  jury  of  merchants  would,  in  such 
case,  give  a  verdict  in  favor  of  the  assured.  But  then  he  looks 
to  one  side  of  the  case  only,  for  suppose  a  case  of  insurance  on 
one  hundred  boxes  of  goods,  of  which  one  box  is  entirely  de- 
stroyed, and  that  each  box  of  the  other  ninety-nine  is  damaged 
two  and  three  quarters  per  cent.  Now,  by  Magens's  rule  of 
estimating  the  damage  on  each  box,  the  assured  can  recover 
but  for  one  box,  or  but  one  per  cent,  on  the  whole  invoice ; 
whereas,  if  the  damage  of  all  the  ninety-nine,  and  the  loss  of 
one,  be  estimated  on  the  whole  value  of  the  invoice,  the  as- 
sured has  a  right  to  recover  three  and  three  quarters  per  cent. 
In  case  of  such  a  loss,  therefore,  it  is  for  the  advantage  of  the 
assured  to  estimate  the  exception  on  the  whole  invoice.  Un- 
less, therefore,  the  assured  has  his  election,  in  case  of  insurance 
upon  a  cargo  or  an  invoice  generally  and  promiscuously,  and 
can,  as  he  may  choose,  adjust  the  loss  in  one  or  the  other 
method,  as  he  may  find  the  one  or  the  other  gives  him  the 
greater  claim,  it  does  not  appear  that  any  alteration  of  the 
present  rule  will  be  in  the  least  advantageous  to  him.  And  it 
would  be  entirely  anomalous  to  give  the  assured  any  such 
election,  unless  he  expressly  stipulates  for  it  in  the  policy. 
The  obvious  construction  of  each  exception  is  to  apply  it  to  the 
whole  quantity  of  the  same  article  ;  and  this  is  the  practice. 

1785.  If  different  articles  are  at  risk  subject  to  the  same 
exception,  as  sugar  and  skins,  the  exception  ought  to  be  applied 
to  each  separately ;  that  is,  if  the  loss  on  either  amounts  to 
five  per  cent.,  if  that  be  the  rate  of  the  exception,  the  under- 
writers are  liable.2 

By  this  mode  of  adjustment,  the  construction  is  the  same  as 
if  the  policy  read,  "  sugar  free  of  average  under  five  per  cent., 
skins  free  of  average  under  five  per  cent.,"  and  so  of  each  arti- 
cle. If  such  were  the  form  of  expression,  there  would  be  no 

1  1  Magens,  73,  Essay  on  Insur-    211  ;    Benecke  &  Stevens  by    Phil, 
ance,  s.  61.  1833,  p.  398. 

2  Stevens  on  Av.,  Part  4,  a.  3,  p. 
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question  that  the  exception  should  be  applied  to  each  article 
separately ;  and  the  grammatical  construction  is  precisely  the 
same  where  the  exception  reads,  "sugar,  skins,  &c.,  free  of 
average  under  five  per  cent.,"  and  it  does  not  appear  why  the 
practical  construction  in  adjustments  should  not  be  the  same. 

1786.  Where  certain  articles  of  a  cargo  are  free  from  aver- 
age under  certain  specified  rates,  and  "  all  others  "  tinder  a 
certain  other  specified  rate,  a  loss  is  adjusted  on  the  latter  class 
independently  of  the  former,  as  if  only  the  latter  had  been  at 
risk. 

A  case  occurred  in  Boston,  in  1809,  under  a  policy  upon 
sugar  free  of  average  under  seven  per  cent.,  and  upon  coffee 
and  pepper,  neither  of  which  was  enumerated  in  the  memoran- 
dum, and  both  of  which  were  accordingly  free  of  average 
under  the  general  exception  of  five  percent.  A  loss  happened 
upon  the  coffee  exceeding  five  per  cent,  of  the  value  of  that 
article  and  the  pepper,  but  not  amounting  to  five  per  cent,  of 
the  value  of  the  goods  at  risk  under  the  policy.  It  was  set- 
tled, by  referees,  that  the  assured  was  entitled  to  recover  for 
this  loss.  The  referees  said :  "  By  the  policy,  the  cargo  is 
divided  into  two  classes  or  masses  of  property,  upon  one  of 
which  the  underwriter  is  exempted  from  loss  under  seven  per 
cent. ;  upon  the  other,  from  loss  under  five  per  cent.  A  partial 
loss  that  happens  to  the  articles  composing  one  of  said  classes 
is  to  be  computed  on  the  value  of  such  class,  in  the  same  man- 
ner as  if  the  insurance  on  one  class  was  effected  in  one  policy, 
and  the  insurance  on  the  other  class  in  another  policy."  The 
award  was,  that  in  regard  to  all  the  cargo  excepting  the  arti- 
cles specifically  enumerated  in  the  memorandum,  a  loss,  in 
order  to  be  recoverable,  whether  it  happened  upon  one  or  upon 
any  number  of  them,  must  amount  to  five  per  cent,  on  the 
whole  value  of  such  non-enumerated  articles. 

Every  article  at  risk  is  subject  to  some  exception,  which 
must  be  estimated  upon  the  value  of  the  article  itself,  or  upon 
the  value  of  all  the  articles  at  risk  subject  to  the  same  excep- 
tion, or  upon  the  value  of  all  the  goods  at  risk.  The  general 
exception  of  losses  under  five  per  cent,  on  "  all  other  goods  " 

40* 
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cannot  conveniently  be  estimated  upon  the  value  of  the  par- 
ticular kind  of  articles  at  risk  on  which  the  damage  happens, 
since  this  raises  the  difficulty  of  determining  what  articles  are 
of  the  same  kind.  Suppose  the  invoice  to  consist  of  nails,  bar- 
iron,  and  iron  nail-plates ;  and  an  average  to  take  place  upon 
the  nails.  A  doubt  would  occur  whether  all  these  articles  are 
of  the  same  class,  and  whether  the  estimate  is  to  be  made  upon 
the  value  of  the  nails  only,  or  upon  that  of  all  three,  or  of  any 
two  of  the  articles.  This  difficulty  would  occur  in  innumer- 
able instances,  and  there  would  be  no  principle  upon  which  it 
could  be  obviated.  The  estimate  of  the  general  exception, 
therefore,  upon  the  value  of  the  same  kind  of  article  at  risk, 
seems  to  be  impracticable,  and  out  of  the  question.  This  is  a 
sufficient  reason  for  applying  the  general  exception  as  it  was 
applied  by  the  referees  in  the  case  above  cited,  and  as  it  is 
universally  applied  in  practice.  But  there  is  no  such  reason 
for  grouping  together  different  specifically  enumerated  articles, 
severally  made  subject  to  a  specific  rate  of  exception,  and 
making  them  subject  to  the  exception  in  a  mass,  as  the  lan- 
guage of  the  referees  above  quoted  imports ;  though  I  have 
understood  that  some  despacheurs  have  been  in  the  habit  of  so 
grouping  them. 

1787.  The  form  of  expression  of  the  general  exception,  ap- 
plicable to  the  ship,  freight,  and  all  the  articles  not  enumerated 
in  the  memorandum,  varies  in  different  general  forms  of  poli- 
cies in  use.  In  some  forms  it  is  expressed  to  be  of  losses  un- 
der "  five  per  cent,  upon  the  whole  interest  at  risk,"  or  "  the 
whole  value  thereby  insured,"1  or  "all  other  goods,"  or  "all 
other  goods,  the  ship,  and  freight,"  2  or  it  is  provided,  in  gen- 
eral, that  no  loss  shall  be  paid  unless  it  amounts  to  five  per 
cent.3 

The  first  two  of  the  above  forms  preclude  the  construction, 
that  a  loss  of  five  per  cent,  on  the  non-enumerated  articles,  not 
amounting  to  five  per  cent,  of  the  value  of  all  the  articles  at 

1  Charleston  form. 

2  English,  Boston,  and  Philadelphia  forms. 

3  New  York  and  Baltimore  forms. 
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risk,  enumerated  and  not  enumerated,  is  payable.  The  con- 
struction of  a  policy  in  those  forms  is  accordingly  different 
from  that  of  one  in  which  the  exception  is  made  applicable  to 
"  all  other  articles  "  than  those  enumerated. 

1788.  It  is  the  practice,  as  it  was  in  the  time  of  Magens,  to 
consider  a  separate  valuation  of  different  articles  of  a  cargo  or 
shipment  as  giving  distinct  bases  on   which  to  compute  the 
rate  of  exception  in  the  memorandum. 

Thus,  in  regard  to  a  policy  upon  a  shipment  of  horses  and 
oxen,  with  an  exception  of  losses  under  ten  per  cent.,  it  was 
assumed  that,  if  both  the  horses  and  oxen  were  valued  to- 
gether, then  the  loss,  to  come  within  the  policy,  must  be  ten 
per  cent,  of  the  whole  value  ;  but  if  the  horses  were  valued 
separately  from  the  oxen,  the  exception  would  be  applied  to 
each  separately.1 

1789.  Where  the  policy  provides  for  the  rate  and  adjust- 
ment of  loss  on  the  article  at  risk  "  as  if  it  had  been  "  a  differ- 
ent article,  it  has  been  held  that  the  kind  and  amount  of  loss 
for  which  the  insurer  is  liable  are  to  be  the  same  as  on  such 
other  article  if  it  had  been  exposed  in  the  same  manner  to  the 
same  risk. 

In  a  respondentia  bond,  in  which  the  lender  always  stands 
as  insurer  to  a  greater  or  less  extent,  it  was  agreed  that, 
if  other  articles  than  specie  should  be  shipped,  "  the  lender 
should  be  only  liable  to  average,  and  entitled  to  salvage,  as  if 
it  had  been  a  specie  shipment,"  and  bales  of  dry  goods  were 
shipped,  of  which  a  part  were  totally  lost,  and  the  remainder 
saved  in  a  damaged  condition.  It  was  held,  in  Pennsylvania, 
that  the  lender  was  liable  only  for  the  part  totally  lost,  and 
not  for  the  particular  average  on  those  saved,  since  specie  ex- 
posed to  sea-water  in  the  same  manner  would  not  have  been 
subject  to  any  injury.2 

1  Ocean  Ins.  Co.  v.  Carrington,  3  assured,    that,    if  the    shipment   had 
Conn.  R.  357.  been    specie,    it    would    have    been 

2  Delaware  Ins.   Co.  v.  Archer,  2  stowed  at  the  bottom  of  the  hold,  and 
Rawle,    216.      It  was  contended   by  the   whole   of  it   totally  lost,    as  the 
the  borrower,  who  was  in  effect  the  specie  which  had  been  taken  abroad 


476  EXCEPTED   LOSSES. THE   MEMORANDUM.     [CHAP.  XVIII. 

1790.  Whether  the  premium  is  to  be  included  in  the  value 
of  the  article  in  applying  these  exceptions  ? 

It  has  been  said,  that  under  a  valued  policy  the  custom  in 
this  respect  is  not  uniform,  but  that  the  prevailing  usage  has 
been  to  deduct  it  from  the  valuation."  1  It  does  not  appear 
that  there  is  any  ground  of  distinction  between  a  valued  and 
an  open  policy.  In  fact,  the  general  exception  of  losses  under 
three  or  five  per  cent,  "on  all  other  articles,  the  ship,  and 
freight,"  is  frequently  applicable  to  subjects  valued  and  not 
valued.  Every  subject  has  its  value  by  construction  or  agree- 
ment ;  and  for  the  purposes  of  the  contract  of  insurance,  the 
premium  constitutes  a  part  of  its  value.  If  the  loss  is  a  part 
of  the  thing  insured,  it  makes  no  difference,  as  to  its  coming 
within  the  exception,  whether  the  premium  is,  or  is  not,  in- 
cluded in  making  the  adjustment ;  for  the  premium  must  go 
into  the  value  of  the  part  lost,  as  well  as  the  invoice  or  agreed 
value  of  the  whole  subject  of  the  exception,  or  be  omitted  in 
both. 

If  the  loss  is  in  disbursements,  the  omission  of  the  premium 
in  estimating  the  value  of  the  article  may  have  the  effect  of 
rendering  the  underwriters  liable  for  a  loss,  for  which  they 
would  not  be  liable  were  the  premium  included.  The  more 
scientific  rule  is  to  include  the  premium  in  estimating  the 
value,  this  being  the  value  of  the  subject  as  between  the  par- 
ties to  a  policy,  and  therefore  the  value  to  which  they  may 
be  more  properly  supposed  to  refer,  in  stipulating  the  rate  per 
cent,  at  which  the  liability  for  a  loss  begins. 

1791.  Whether  the  expenses  of  surveys,  certificates,  protests, 
and  of  the  adjustment  of  the  loss,  are  to  be  included  in  deter- 
mining whether  a  loss  comes  within  any  exception.     By  the 
ordinance  of  Hamburg,  "  the  insurer  is  obliged  to  pay  a  par- 
ticular average,  if  the  same  amount  to  three  per  cent,  after  the 
commission  of  the  despacheur  of  averages  is  deducted."2 

actually  was ;    and  therefore  he  was  the  court  considered   this  to   be   too 

entitled  to  indemnity  for  the  damage  conjectural  a  mode  of  adjustment. 

to  the  goods,  as  the  loss  would  in  that  1  Brooks   v.    Oriental  Ins.  Co.,    7 

adjustment  be  less  to  the  lender  than  Pick.  259. 

it  would  have  been  on  specie.      But  2  Tit.  21,  art.  11,  2  Mag.  238. 
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This  is  adopting  the  rule,  which  seems  to  be  the  proper  one, 
that  the  charges  for  ascertaining  the  amount  of  the  loss  should 
fall  upon  the  'party  who  must  have  sustained  the  loss,  had  its 
amount  been  ascertained  without  any  expense.1 

"If,"  says  Mr.  Martin,  "an  average  does  not  amount  to  five 
per  cent,  without  the  charges,  it  is  not  recoverable.  The  ar- 
gument that  it  is  not,  appears  to  me  to  be  fallacious.  It  is 
urged  that  the  damage  must  amount  to  a  certain  proportion  or 
aliquot  part  of  the  principal,  before  costs  are  incurred,  and  that 
it  would  be  contrary  to  all  rule,  if  the  damages  themselves  do 
not  amount  to  the  sum  required,  to  permit  the  costs  to  be 
added  for  that  purpose.  But  the  warranty  is  from  an  average, 
and  not  from  sea-damage,  and  an  average  has  always  been 
made  up  with  the  extra  charges.  They  form  a  part  of  the  in- 
demnification which  the  assured  always  receives  from  the  un- 
derwriters, and  it  is  in  reference  to  an  average  thus  imposed 
that  he  engages  to  exempt  the  underwriter  if  it  do  not  amount 
to  five  per  cent."  2 

But  suppose  the  owner  of  ship,  cargo,  and  freight  not  to  be 
insured,  he  would  incur  no  such  expenses ;  at  least  it  is  at  his 
option  whether  to  incur  them.  They  would  evidently  be 
useless,  unless  he  intends  to  make  or  defend  himself  against 
some  claim.  It  seems,  then,  to  be  very  questionable,  whether 
the  expenses  incurred  in  prosecuting  the  claim  should,  of 
themselves,  be  added  to  bring  it  up  to  the  rate  of  the  excep- 
tion. To  put  this  question  at  rest,  some  policies  provide  that 
the  underwriters  shall  not  be  liable  for  particular  average,  un- 
less it  amounts  to  three,  five,  or  any  other  rate  per  cent,  stipu- 
lated in  the  exception,  "  exclusive  of  the  expenses  incurred  for 
the  purpose  of  proving  the  loss."  3 

Mr.  Stevens  says  he  has  been  informed,  that  the  "intention 
of  the  memorandum,  when  first  inserted,  was,  that  the  five  or 
three  per  cent,  should,  in  all  cases,  be  deducted  from  the  aver- 

1  See   Stevens's   Essay    on    Av.,        3  Form  of  policy  adopted  in  Bos- 
Part  4,  a.  3,  p.  216,  n.  ton,  1825. 

2  Compendium  of  the  Practice  of 
Stating  Averages,  ed.  1823,  p.  119. 
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age,  the  underwriters  paying  the  balance."  l  But  the  practice 
in  England  and  the  United  States  is,  to  consider  the  under- 
writers liable  for  the  whole  of  the  loss  where  it  exceeds  the  rate 
at  which  the  exception  is  fixed,  unless  the  policy  contains  a 
provision  that  the  insurer  "  will  pay  only  the  excess  of  damage 
above  the  rates  limited,"  2  or  some  equivalent  clause. 

1792.  An  act  of  Louisiana  of  1834  provides  for  a  general 
exception  of  loss  in  policies  on  steamers,  by  accidents,  except 
such  as  are  impossible  to  be  avoided,  from  racing,  high  steam, 
running  foul,  or  while  the  captain  and  pilot  are  engaged  in 
gambling  or  attending  to  any  game  of  chance.3 

1793.  Under  the  exception  of,  or  warranty  against,  any  risk, 
as  of  illicit  trade,  &c.  in  marine   policies,4  and  the  risks  or 
perils  warrantied  against  in  fire  policies,  the  underwriters  are 
exonerated  from  the  losses  which  are  the  direct  consequences 
of  such  risks. 

1794.  The  exception,  in  a  life  policy,  of  death  by  the  as- 
sured's  own  hands,  is  held  not  to  exonerate  the  underwriters 
in  case  of  self-destruction  by  an  insane  person,  though  there  is 
some  diversity  of  opinion  relative  to  the  degree  of  insanity 
requisite  to  their  exoneration.5 

1795.  The  liability  of  the  funds  of  an  incorporated  insur- 
ance company  depends  upon  the  provisions  of  its  charter,  and 
the  funds  of  a  company  may  be  thus  made  liable  to  certain  as- 
sureds  in  preference,  which  operates  as  an  exception  of  the  losses 
of  other  assureds  in  respect  to  such  funds. 

The  act  incorporating  a  mutual  fire  insurance  company, 
provided  that,  "  if  the  deposit  notes  should  be  insufficient  to 
pay  the  losses,  the  sufferers  should  receive  a  proportionate  divi- 
dend, and  likewise  a  sum  to  be  assessed  on  all  the  members, 
not  exceeding  one  dollar  on  every  hundred  by  them  respec- 
tively insured,  and  that  no  member  should  be  required  for  any 
loss  to  pay  at  any  one  time  more  than  one  dollar  upon  every 

1  Stevens's  Essay  on  Av.,  Part  4,  4  Supra,  No.  1154,  Vol.  T.  p.  688. 
a.  3,  p.  213,  n.  5  See  supra,  No.  895,  Vol.   I.  p. 

2  A  Savannah  form.  485. 

3  1  Rob.  R.  (La.)  216. 
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hundred."  It  was  held,  that,  where  the  losses  amounted  to  the 
full  amount  of  the  deposit  notes  and  one  per  cent,  assessed  for 
payment  of  the  same,  the  losers  by  a  subsequent  fire,  that  took 
place  before  the  deposit  notes  and  assessments  had  been  col- 
lected and  the  proceeds  paid  over,  were  not  entitled  under  the 
charter  to  share  in  that  fund.1 

i  Coston  v.  Alleghany  County  Mut.  Ins.  Co.,  1  Penn.  R.  323. 
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1796.  IN  cases  of  adjustment  as  a  total  or  salvage  loss,  the 
salvage,  consisting  of  the  remnants  of  the  subject  insured,  in 
the  proportion  to  which  it  is  covered  by  the  policy,  and  also 
the  claims  of  the  assured  for  indemnity  or  damages  against 
third  parties  who  have  occasioned  the  loss,  are,  as  we  have 
seen,1  to  be  assigned  or  accounted  for  to  the  underwriter,  on 
the  payment  of  the  loss.  Accordingly,  where  the  assured 
hasr  by  the  different  rates  of  valuation  in  different  insurances, 
or  any  act  of  his  own,2  disabled  himself  to  transfer  the  sal- 
vage, or  claims  against  third  parties,  consequent  upon  the 
loss,  a  corresponding  deduction  must  be  made  in  the  settle- 
ment of  it  : 

As  where  the  assured  on  goods,  by  cancelling  the  bill  of 
lading,  had  disabled  himself  to  subrogate  his  underwriters  in 
his  stead  to  claim  damage  against  the  owners  of  the  vessel.3 

So  if,  by  the  different  valuations  of  the  subject  insured  in 
divers  policies,  the  assured  has  disabled  himself  to  transfer  a 

1  Supra,  ch.  17,  sect.  17,  No.  1711.  Where  the  owner  had  assigned  the 

2  Supra,  ch.  17,  sect.  17,  No.  1715,  whole  freight,  and  the  master  unjusti- 
1716.  fiably  sold  some  goods  of  a  shipper,  it 

3  Atlantic  Ins.  Co.  v.  Storrow,  5  was  ruled  by  Lord  Ellenborough,  that 
Paige,  285.     Accordingly,  where  the  the  shipper  was  not  liable  to  pay  the 
assured,  having  been  paid  the  loss  on  whole  freight   to  the   assignee,    and 
his  ship  occasioned  by  another  ship,  then  look  to  the  owner  or  master  for 
prosecutes  the  owners  of  such  other  the  value   of  his  goods  so  sold,  but 
for  the  damage,   the  latter  have   no  was  entitled  to  set    off   such    value 
right  to  a  deduction    of  the    amount  against    the    freight.      Campbell    v. 
so    received    from    the   underwriters.  Thompson,  1  Stark.  R.  490. 

Yates  v.  White,  1  Arnold's  R.  85. 
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due  proportion  of  the  salvage  to  any  set  of  underwriters  by 
abandonment,  an  amount  equivalent  to  the  deficiency  is  to  be 
recouped  in  the  adjustment  of  a  total  loss.1 

1797.  So,  in  case  of  an  agreement  for  set-off,  the  same  is  to 
be  deducted  in  the  adjustment  of  a  loss. 

Under  an  agreement  that  "the  premium  note,  if  unpaid,  and 
all  sums  due  to  the  underwriters  from  the  assured  when  the  loss 
becomes  due,"  should  be  deducted  from  it,  where  the  policy 
was  in  the  name  of  the  agent  "for  whom  it  might  concern," 
Story,  J.  held  that  other  "sums  "  than  the  premium  referred  to 
sums  due  from  the  principal,  not  to  those  due  from  the  agent.2 

The  capital  of  a  mutual  marine  insurance  company  being 
constituted  by  the  members  giving  stock  notes,  on  which  the 
premiums  paid  by  each  were  to  be  indorsed,  so  that  the  promis- 
sory note  of  each  member  was  a  security  to  other  assureds  for 
the  payment  of  losses,  and  was  also  intended  as  an  undertak- 
ing to  effect  insurances  on  which  the  premiums  should,  in  the 
whole,  be  equal  in  amount  to  his  note.  A  member,  A,  finding 
that  his  premiums  would  not  be  equal  to  his  stock  note,  agreed 
with  the  company  to  bring  other  parties  to  effect  insurance  in 
his  stead.  He  accordingly  procured  insurance  for  B  in  B's 
name  on  the  vessel  of  the  latter,  and  with  the  consent  of  the 
company  kept  B's  premium  note  himself,  instead  of  handing  it 
over  to  the  company,  and,  without  any  specific  agreement 
with  the  company  for  the  purpose,  negotiated  it  for  his  own 
use  to  some  fourth  party,  without  the  knowledge  of  B.  The 
policy  contained  the  common  clause  for  set-off  above  mentioned. 
A  loss  having  occurred  on  the  vessel,  and  being  demanded  by 
B,  the  company  insisted  on  the  right  to  set  off  the  amount  of 
the  premium.  The  matter  was  submitted  to  a  referee,3  who 
awarded  that  the  clause  had  reference  to  B's  premium  note, 
and  not  A's  stock  note,  and  that  the  company  had  no  right  to 
set  off  the  premium  unless  they  produced  B's  note. 

1  See  supra,  ch.  17,  sect.  17.  3  The  author,  In   re    Seabury    v. 

2  Hurlbert   v.    Pacific  Ins.    Co.,  2     City  Mut.  Mar.  &  F.  Ins.  Co. 
Sumn.   471  ;  and   see   supra,  ch.    9, 

sect.  12,  No.  903. 

VOL.    II.  41 
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Under  a  similar  agreement  for  set-off  and  deduction,  the 
policy  was  assigned,  with  the  consent  of  the  underwriters, 
"  reserving  to  themselves  all  the  rights  expressed  in  the  pol- 
icy regarding  premium  notes,  dehts,"  &c. ;  the  underwriters 
held  a  bottomry  bond  of  the  original  assured,  and  other  pre- 
mium notes,  some  dated  after  the  assignment,  and  losses  had 
also  occurred  on  the  other  policies  still  held  by  the  original 
assured,  before  the  loss  on  the  assigned  policy;  the  question 
was  what  claims  against  the  original  assured  should  be  set  off 
against  the  assignee  of  the  policy.  The  Supreme  Court  of 
Massachusetts  decided  that  the  underwriters  had  a  right  to 
set  off  the  premium  notes  of  the  principal,  as  well  those  made 
after  as  those  made  before  the  assignment,  against  losses  due 
to  the  original  assured  on  the  other  policies  still  held  by  him  ; 
and  then  enough  of  the  bottomry  bond,  which  had  in  the 
mean  time  become  absolute,  to  cancel  the  losses  so  due  to  the 
original  assured,  and  then  to  deduct  the  whole  remainder  due 
to  them  on  the  bottomry  bond  from  the  loss  which  had  oc- 
curred on  the  assigned  policy,1  notwithstanding  that  they  had 
a  right  to  resort  to  the  vessel  itself  or  to  the  surety  for  pay- 
ment of  the  bottomry  bond.2 

1798.  Where  salvage  is  diminished  by  the  act  of  the  assured, 
or  of  any  agent  of  his,  for  whose  acts  he  is  responsible,  the  un- 
derwriters are  entitled  to  deduct  the  amount  from  the  loss.3 

1799.  So  if  the  assured,  or  his  agent,  neglects  to  collect  a 
contribution  due  at  the  port  of  destination,  on  account  of  a 
jettison  of  a  part  of  the  subject  insured,  the  underwriter  may 
deduct  the  amount  so  lost  from  the  loss  under  the  policy.4 

1  Wiggin   v.    Stiff.    Ins.    Co.,    18  them  and  the  original  assured,  on  the 
Pick.  145.  same  principle  that  governs  the  right 

2  The  court  cites  Lupton  v.  Cutter,  of  set-off.     Charleston  Ins.  and  Trust 
8  Pick.  248;  Union  Bank  v.  Laird,  2  Co.    v.  Neve,  2   M'Mullen's  R.    (S. 
Wheat.  390.     If  the  company  assents  Car.)  237. 

to  an  assignment,  the  clause  requiring  3  gee  supra,  ch.   17,  sect.  6,  No. 

notice   of  other   insurance   thereafter  1614,  1616;  and  sect.  17,  No.  1714. 

made   becomes   a   condition    between  1  Lapsley  v.  U.  S.  Ins.  Co. ,4  Bin. 

the    underwriters   and   the    assignee,  502.     The  right  of  set-off  between  a 

and,  to  the  amount  of  the  interest  of  broker   or   agent   and    parties  to  the 

the  latter,  ceases  to  be  such  between  policy  is  treated  of  subsequently. 
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PRELIMINARY  PROOF. 
SECT.  1.  Marine  policies.  |      SECT.  2.  Fire  policies. 

SECTION    I.       MARINE    POLICIES. 

1800.  THE  English  marine  policies  in  the  common  form  do 
not  appear  to  contain  any  express  provision  as  to  preliminary 
proof,   or  the   time   of  payment  for  a  loss.      The  American 
marine  policies   universally  contain  a  provision,  that  a  loss 
shall  be  paid  in  thirty,  or  sixty,  or  ninety  days,  or  some  other 
time,  "  after  proof  of  the  loss."     The  time  agreed  upon  in 
most  policies  is  sixty  days. 

The  evidence  of  the  loss  under  this  provision  of  the  policy 
is  called  PRELIMINARY  PROOF. 

The  abandonment,  and  the  furnishing  of  preliminary  proof, 
are  distinct  acts. 

We  have  already  seen  what  constitutes  an  abandonment, 
and  that  it  is  made  only  in  case  of  total  loss ;  but  preliminary 
proof  is  requisite  in  every  description  of  loss. 

1801.  This  clause  requires  only  reasonable  information  to 
be  given  to  the  underwriters,  so  that  they  may  be  able  to  form 
some  estimate  of  their  rights  before  they  are  obliged  to  pay. 
It  is  construed  to  require  only  general  evidence  *  as  a  ground 
of  reasonable  presumption  of  the  loss.2 

The  production  of  the  register  of  the  ship  by  the  assured, 
and  his  affidavit  that  it  sailed  twenty  months  before  from  the 
Sandwich  Islands,  and  had  not  been  heard  from  for  fifteen 
months,  has  been  ruled  to  be  sufficient  preliminary  proof  of 
total  loss.3 

1  Lawrence  v.  Ocean  Ins.  Co.,  11  2  Child   v.   Sun   Mut.  Ins.    Co.,  3 

Johns.  R.  241.     See   also   Barker  v.  Sandf.  Rep.  Sup.  Ct.  City  of  N.  Y. 

Phcsn.  Ins.  Co.,  8  id.  307  ;  Talcott v.  26. 

Mar.  Ins.  Co.,  2  id.  130.  3  Ibid. 
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Under  a  policy  on  a  whaling  ship,  outfits,  and  cargo,  pre- 
liminary proof  by  "C.,  agent,"  that  he  was  part-owner  and 
managing  agent,  and  that  the  vessel  "  sailed  full,"  was  ruled  to 
be  sufficient  preliminary  proof  of  interest,  and  of  the  cargo  at 
risk.1 

It  is  accordingly  plain,  that  documents  may  be  produced  as 
preliminary  proof,  which  would  not  be  admissible  as  evidence 
in  an  action  on  the  policy.2 

1802.  The  ordinary  proofs  of  a  loss  are  the  invoice,3  bill  of 
lading,  &c.,  to  show  the  interest  of  the  assured  ;  the  survey*  of 
the  vessel  or  cargo,  protests,  consular  certificates,  letters  of  the 
captain  or  other  correspondents,  &c.,  to  show  that  a  loss  has 
taken  place.5 

Some  of  these  documents  refer  to  the  vessel  or  cargo  only, 
others  to  both  of  those  subjects,  and  the  documents  relative  to 
one  of  them  are,  in  divers  cases,  requisite  as  preliminary  proof 
of  loss  on  the  other. 

Where  the  captain  had  been  made  prisoner,  and  the  assured, 
being  informed  of  the  loss  by  the  pilot,  communicated  his  in- 
formation to  the  underwriters,  Mr.  Chief  Justice  Parsons  said, 
in  giving  the  opinion  of  the  court :  "  The  evidence  of  the  loss 
was  sufficient.  Nothing  can  be  objected  but  the  want  of  affi- 
davit, which  it  is  not  usual  to  send.  The  master  was  a  pris- 
oner, and  could  make  no  protest,  which  is  the  usual  evi- 
dence." 6 

Letters  from  the  master  or  other  person,  giving  an  ac- 
count of  a  loss,  have  been  held  to  be  sufficient  preliminary 
proof : 7 

1  Child  v.   Sun  Mut.  Ins.  Co.,   3        5  R0bbins  v.   N.  Y.   Ins.  Co.,    1 
Sandf.   Rep.    Sup.  Ct.  City  of  New     Hall,  325. 

York,  26.  6  Munson  v.  New  Eng.  Mar.  Ins. 

2  See  Am.  Ins.  Co.  v.  Francia,  9  Co.,   4   Mass.    Rep.   88.      See   also 
Penn.  R.  390.  Johnston  v.  Col.  Ins.  Co.,  7  Johns.  R. 

3  Allegre's  Admr.  v.  Maryl.  Ins.  315. 

Co.,  6  Harris  &  Johns.  408.  7  Craig  v.  Un.  Ins.  Co.,  6  Johns 

4  8  Johns.   R.  307;  Anthon's  Cas.     R.  226  ;  Barker  v.  Phoen.   Ins.   Co., 
N.  P.  16,  n.  8  id.  307. 
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As  also  the  protest  of  the  master  and  mate.1 

It  depends  upon  the  provisions  of  the  policy,  and  also,  in 
some  degree,  upon  the  demand  made  by  the  insurers,  whether 
the  production  of  any  particular  documents  is  necessary. 
Where  it  was  agreed,  that  the  insurers  should  not  be  liable  for  a 
loss  on  a  vessel  insured,  if,  upon  a  regular  survey,  she  should  be 
condemned  on  account  of  being  unsound  or  rotten,  on  a  claim 
being  made  for  a  loss,  the  insurers  required  the  production  of 
a  survey  which  had  been  made  upon  the  vessel.  The  assured 
did  not  produce  the  survey.  The  court  said :  "  We  are  of 
opinion,  that  the  assured  was  bound  to  produce  the  survey,  or 
give  some  account  of  its  non-production.  It  is  possible  the 
survey  might  have  shown  that  the  vessel  was  unable  to  prose- 
cute her  voyage  on  account  of  her  being  unsound  or  rotten. 
It  was  a  material  document  to  the  insurers  in  forming  a  judg- 
ment whether  the  loss  claimed  was  total."2 

In  a  policy  on  cargo  on  time,  that  is,  a  continuing  insur- 
ance, the  same  proof  of  interest  on  each  passage  is  requisite  as 
if  the  policy  were  on  that  particular  passage.3 

In  case  of  insurance  on  freight  on  account  of  interest  arising 
in  consequence  of  advances  for  which  the  assured  has  a  lien 
on  the  freight,  the  production  of  the  agreement  to  make  the 
advances  is  intimated  to  be  .sufficient  preliminary  proof  of  in- 
terest.4 

1803.  The  underwriter  may  implicdly  waive  objection  to 
the  preliminary  proof. 

It  is  wholly  waived  by  the  underwriter's  saying,  on  being 
called  upon,  that  he  "  would  not  pay  the  loss  any  way."  5 

If  the  invoice  is  considered  to  be  a  material  document  accord- 
ing to  the  usages  of  the  place,  and  only  the  protest  and  bill  of 

1  Talcott  v.  Mar.  Ins.  Co.,  2  Johns.  4  Robbins  v.    N.    Y.   Ins.  Co.,    1 
R.  130.  Hall,  325. 

2  HaflTr.  Mar.  Ins.  Co. ,4  Johns.  R.  5  Francis    r.    Ocean    Ins.   Co.,    6 
132.     See  also  S.  C.,  Anthon's  Cas.  Cowen's  R.  404  ;   Ocean  Ins.  Co.  v. 
N.  P.  14.  Francis,  2  Wend.  R.  64. 

3  Wolcott  et  al.  v.  Eagle  Ins.  Co., 
4  Pick.  429. 

41* 
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lading  are  shown,  and  the  underwriter,  not  objecting  to  this 
omission,  refuses  to  pay  the  loss,  this  is  held  to  be  a  waiver  of 
the  right  to  demand  the  production  of  other  documents.1 

The  assured  made  an  abandonment  of  a  vessel,  alleging  cap- 
ture as  the  cause,  which  the  underwriters  refused  to  accept. 
It  was  objected  that  his  abandonment  was  insufficient  on  ac- 
count of  his  not  exhibiting  the  captain's  letter,  giving  an  ac- 
count of  the  attempt  to  rescue  the  ship.  Mr.  Justice  Wash- 
ington said  :  "  If  the  legal  ground  of  abandonment  be  assigned 
it  is  sufficient  when  the  abandonment  is  refused.  Had  it 
been  accepted,  the  underwriter  would  have  been  fully  apprised 
of  the  attempt  to  rescue,  as  the  letter  of  abandonment  says 
that  the  assured  is  ready  to  furnish  the  proofs."2 

Where  the  assured  produced  to  the  underwriters  the  heads 
of  the  master's  protest,  and  his  letters,  in  proof  of  barratry,  and 
the  question  between  the  parties  was,  whether  the  facts  stated 
amounted  to  barratry  ;  Mr.  Justice  Thompson,  giving  the 
opinion  of  the  court,  said:  "Under  these  circumstances,  even 
admitting  the  documents  not  to  be  competent  preliminary 
proof,  I  should  consider  the  underwriters  as  having  waived  the 
claim  to  more  formal  proof."  3 

And  the  protest  of  the  captain,  relating  to  a  loss,  being  pro- 
duced, but  no  proof  of  interest  furnished,  the  court  said :  "  As 
the  underwriter  made  no  objection  to  the  sufficiency  of  proof, 
and  placed  his  refusal  to  pay  on  the  ground  of  deviation,  he 
must  be  deemed  to  have  waived  the  proof  of  interest."4 

Where  the  underwriters  objected  to  the  claim  of  a  loss,  on 
the  ground  of  the  unseaworthiness  of  the  ship,  it  was  left  to 
the  jury  whether  this  was  not  an  admission  or  a  waiver  of 
preliminary  proof.5 

Where  a  deficiency  of  preliminary  proof  could  be  obviated 

1  Allegre's  Admr.   v.   Maryl.  Ins.  4  Vos   v.    Robinson,   9   Johns.    R. 
Co.,  6  Harris  &  Johns.  408.  192. 

2  Dederer  v.  Delaware  Ins.  Co.,  2  5  Martin    v.   Fishing  Ins.  Co.,   20 
Wash.  61.  Pick.  389. 

3  M'Intire  v.    Bowne,   1  Johns.  R. 
219. 
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if  objected  to  at  the  time  of  abandonment,  the  objection  is 
held  to  be  waived,  unless  it  is  immediately  made.1 

1804.  The  thirty,  or  sixty  days,  or  other  time  of  credit  for 
the  loss,  are  computed  from  the  time  of  the  production  of  the 
proof,  and  not  from  that  of  abandonment? 

We  have  seen3  that,  in  order  to  support  an  abandonment,  the 
loss  must  still  continue  to  be  total,  and  the  cause  of  the  aban- 
donment must  be  truly  stated  ;  and  since  the  subjects  of  aban- 
donment under  marine  policies  are  usually  at  a  distance,  it 
follows  that  a  valid  abandonment  can  be  made  only  for  a 
cause  which  continues  unremoved  from  the  date  of  the  last 
intelligence  to  that  of  the  abandonment.  Consequently,  the 
facts  existing  at  the  time  of  the  abandonment  cannot,  in  every 
case,  be  stated  as  part  of  the  preliminary  proof;  the  assured 
can  only  state  a  sufficient  cause  of  abandonment  by  the  latest 
intelligence,  and  if  such  cause  has  not,  in  the  mean  time,  been 
removed,  the  abandonment  is  valid. 

The  facts  communicated  may  be  of  a  kind  not  to  be  changed, 
as  in  case  of  shipwreck,  and  then  the  loss  is  payable  at  the  end 
of  the  thirty  or  sixty  days  stipulated  by  the  policy.  But  if 
the  loss  is  one  that  may  have  ceased  in  the  mean  time,  as  de- 
tention or  capture,  it  is  not  ascertained  that  the  assured  has  a 
right  to  recover  for  a  total  loss  until  the  condition  of  the  sub- 
ject at  the  date  of  the  abandonment  is  known,  and  evidence  of 
this  seems  plainly  to  be  a  necessary  preliminary  to  recovery 
for  the  loss.  The  more  obvious  construction  seems  to  be,  that 
the  loss  is  payable  immediately  on  the  expiration  of  the  thirty 
or  sixty  days,  if  it  is  previously  known  that  it  continued  to  be 
total  at  the  time  of  the  abandonment  ;  or,  otherwise,  as  soon 
after  the  expiration  of  that  time  as  that  fact  is  made  known.4 

1  Child  u.   Sun.  Mat.   Ins.  Co.,  3         4  It  has  been    intimated,   that  the 
Sandf.  Rep.  Sup.   Ct.  City  of  N.  Y.  loss  is  payable  at  the  end  of  the  thirty 
26.  or  sixty  days,    1   Binn.    R.    289  ;  but 

2  Barker    v.    Phoen.    Ins.    Co.,    8  it  should  seem  it  can   hardly  be  so, 
Johns.  R.  307.  except  as  above  stated  in  the  text. 

3  Supra,  ch.  17,  sect.  10. 
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1805.  The  preliminary  proof  is  usually  the  subject   of  ex- 
press stipulation  in  fire  policies.1 

These  stipulations  relate  to  notice  of  the  loss,  the  certificate 
of  a  magistrate,  the  selectmen  of  a  town,  or  a  clergyman,  and 
an  account  of  the  property  burnt ;  and  some  policies  require  an 
affidavit  of  the  loss. 

Though  the  assured  must,  in  an  action  upon  a  policy,  prove 
the  nature  of  his  insurable  interest,  it  is  not  necessary  to  state 
it  particularly  in  the  preliminary  proof  in  the  first  instance.2 

The  clause  for  forfeiture  of  the  claim  in  a  fire  policy  by 
false  swearing,  has  reference  to  the  preliminary  proofs.3 

1806.  The  notice  of  loss  is  distinguishable  from  the  proofs, 
and  is  usually  required  to  be  given  without  delay. 

A  verbal  notice  of  the  loss  was  held  to  be  proof,  no  other 
notice  being  stipulated  for  or  demanded.4 

It  is  remarked  by  Mr.  Justice  Sutherland,  of  the  New  York 
Supreme  Court,  that  notice  through  the  post-office  properly 
addressed,  is  a  sufficient  compliance  with  this  provision  of  the 
policy.5 

Under  the  clause,  that  all  persons  insured  by  the  company 
and  sustaining  loss  should  give  notice  thereof,  it  was  held  that 
it  might  be  given  by  the  assignee  instead  of  the  original  as- 
sured.6 

A  provision  in  a  reinsurance  for  notice  of  loss  forthwith, 
and  an  account  of  the  loss  as  soon  as  possible,  signed  by  the 
assured  with  their  own  hands,  accompanied  with  their  oath, 
was  held  in  New  York  to  be  complied  with  by  transmitting  to 

1  Routlidge  v.   Burrell,    1   H.   Bl.        4  Curry  v.  Commonwealth  Ins.  Co., 
254.     See  supra,  Vol.  I.  No.  63,  p.     10  Pick.  535. 

46,  and  No.  885,  886,  pp.  481,  482.          5  Innman  v.  Western  F.  Ins.  Co., 

2  Gilbert  v.  N.  Am.  Fire  Ins.  Co.,     12  Wend.  R.  452,  at  p.  461. 

23  Wend.  R.  43.  6  Cornell  v.  Le  Roy,  9  Wend.  R. 

3  Hoffman   v.    Western  M.    &  F.     163. 
Ins.  Co.,  1  La.  Annual  R.  216. 
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the  reinsurers  the  notice,  account,  and  affidavit  of  the  original 
assured.1 

1807.  Fire  policies   generally   have  a  condition,  that    the 
assured  shall  produce  certain  certificates  respecting  the  loss. 
which  vary  considerably,  as  will  appear  from  the  instances  to 
be  given.     This,  like  all  express  conditions,  must  be  complied 
with,  unless  the  right  to  demand  the  certificate  is  expressly  or 
impliedly  waived  by  the  insurers. 

1808.  The   certificate  produced   must  answer   to   the  con- 
dition. 

It  was  a  condition  of  a  fire  policy,  that  the  assured  should 
procure  a  "  certificate,  under  the  hand  of  a  magistrate,  notary 
public,  or  clergyman,  most  contiguous  to  the  place  of  the  fire," 
not  interested  or  related  to  the  assured,  "  that  he  was  acquaint- 
ed," &c.  On  a  loss  happening,  the  assured  applied  to  the  two 
nearest  magistrates,  who  refused  to  give  the  certificate,  and  he 
then  applied  to  the  next  nearest  magistrate,  who  gave  the  cer- 
tificate. It  was  held  by  the  Supreme  Court  of  Maine,  that  this 
did  not  entitle  the  assured  to  recover  for  the  loss,  and  that  the 
procuring  of  the  certificate  of  the  nearest  magistrate  answer- 
ing to  the  description  in  the  policy,  was  a  condition  precedent, 
that  must  be  complied  with  before  the  assured  could  recover.2 

The  court  will  not  go  into  a  nice  evidence  of  distances,  in 
determining  which  is  the  nearest  magistrate.3 

The  distance  of  the  magistrate  may  be  determined  by  his 
place  of  business.4 

Under  the  provision  requiring  a  certificate  of  a  magistrate  or 
notary,  "  that  he  is  acquainted  with  the  character  and  circum- 
stances of  the  assured,  and  knows  or  believes  that  the  assured 
has  really  and  by  misfortune,  without  fraud,  sustained  loss  to 
the  amount  therein  mentioned";  it  was  held  by  the  court  of 
Lower  Canada  to  be  a  condition  precedent  to  the  right  to  re- 
cover, that  the  certificate  should  state  the  AMOUNT  of  the  loss.5 

1  New  York  Bowery  F.  Ins.  Co.        3  Turley  v.  N.  Am.  F.  Ins.  Co., 
v.  New  York  F.  Ins.  Co.  of  the  City,     25  Wend.  R.  374. 

17  Wend.  R.  359.  <  Ibid. 

2  Leadbetter  v.  zEtna  Ins.  Co.,  1         5  Scott   v.    Phcen.  Fire  Ass.  Co., 
Shepley,  265.  Stuart,  Lower  Canada  R.  351. 
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1809.  A  stipulation  to  produce  a  certificate  of  the  nearest 
magistrate,  "  that  he  is  acquainted  with  the  character  of  the 
assured,"  is  complied  with  by  a  certificate  to  the  character  as 
learned  from  information  and  personal  knowledge.1 

1810.  The  certificate  required  and  other  documents  must  be 
produced  within  proper  time. 

The  particular  circumstances,  as  employment  of  the  assured 
in  attempting  to  stop  the  fire,  and  in  saving  the  property,  and 
the  frequency  of  the  mails,  are  to  be  considered  by  the  jury  in 
determining  whether  the  assured  used  due  diligence  to  give 
notice  of  the  loss  forthwith.2 

Where  it  was  provided  in  a  fire  policy,  that  "  persons  in- 
sured, and  sustaining  loss,  were  forthwith  to  give  notice  to  the 
underwriters,  and,  as  soon  as  possible  thereafter,  deliver  in  a 
particular  account  of  their  loss,  signed,  &c.,  and  make  proof, 
&c.,  and  procure  a  certificate  under  the  hand  of  a  magis- 
trate," &c.,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  the  words  "  as  soon  as  possible  "  could  not  be 
drawn  down  to  fix  the  construction  of  the  clause  respecting 
the  certificate.  "  We  think,"  said  Mr.  Justice  Story,  giving 
the  opinion  of  the  court,  "that  the  certificate  must  be  procured 
within  a  reasonable  time  after  the  loss."  And  in  the  same 
case,  where,  soon  after  the  loss,  a  certificate  was  produced  to 
the  underwriters,  who  made  no  objection  to  it  until  the  action 
on  the  policy  came  to  trial,  and  a  question  was  made  at  the 
trial,  whether  the  silence  of  the  underwriters  did  not  amount 
to  a  waiver  of  all  objections  to  the  certificate,  and  the  decision 
was  in  favor  of  the  assured  upon  this  question,  at  the  Circuit 
Court,  from  which  the  case  was  carried  up,  on  writ  of  error,  to 
the  Supreme  Court,  where  the  circumstances  were  held  not  to 
amount  to  such  waiver,  and  directly  thereupon,  and  about  five 
years  after  the  loss,  the  assured  procured  a  new  certificate,  it 
was  held  that  this  certificate  was,  under  the  circumstances  of 
the  case,  produced  within  a  reasonable  time.3 

1  Turley  v.  N.  Am.  Fire  Ins.  Co.,  25  Wend.   R.  374. 

2  Edwards  v.  Bait.  F.  Ins.  Co.,  3  Gill's  R.  276. 

3  Col.  Ins.  Co.  v.  Lawrence,  10  Pet.  S.  C.  R.  507. 
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Where  a  certificate  of  the  character  of  the  assured,  and  the 
opinion  of  the  certifying  magistrate  that  the  assured  had  sus- 
tained the  loss  without  fraud,  was  required  ;  on  notice  and  de- 
mand of  loss  on  the  20th  of  February,  a  question  arose  about 
the  interest  of  the  assured,  which  was  in  discussion  until  the 
28th  of  June,  when  the  insurers  finally  declined  to  pay  the  loss. 
Chief  Justice  Marshall  and  his  associates  decided  that  this  dis- 
cussion was  not  a  waiver  on  the  part  of  the  underwriters  of  the 
condition  for  the  production  of  the  magistrate's  certificate.1 

A  stipulation  for  notice  forthwith,  was  held  by  the  Supreme 
Court  not  to  be  complied  with  by  notice  on  the  2d  of  April 
of  a  fire  that  happened  on  the  23d  of  February.2 

1811.  Under  a  fire  policy  on  furniture,  merchandise,  or 
stock,  some  schedule  and  estimate  of  the  value  of  the  articles 
burnt  seem  to  be  a  necessary  part  of  the  preliminary  proof, 
and  are,  in  many  forms  of  policy,  expressly  required. 

Some  policies  require  "  that  persons  sustaining  loss  shall 
forthwith  give  notice  thereof,  and  as  soon  after  as  possible  de- 
liver in  a  particular  account  of  the  loss,  signed  with  their  own 
hands,  and  verified  with  their  oath  or  affirmation,  and  also, 
if  required,  by  their  books  of  account  and  other  proper 
vouchers." 

Mr.  Justice  Story  held,  that  the  particular  account  thus  re- 
quired was  that  of  the  articles  lost  or  damaged,  and  not  of  the 
manner  or  cause  of  the  loss.3 

Where  the  assured's  books  and  papers  were  burnt  with  his 
stock  of  goods,  and  he  accordingly  could  not  make  out  a 
schedule  of  his  stock,  he  made  oath  that  a  short  time  before  the 
fire  he  examined  his  books,  and  found  his  stock  to  amount  to 
$  5,000,  which  had  not  been  much  reduced.  This  was  held 
by  Mr.  C.  J.  Savage,  and  his  associates  of  the  Supreme  Court 
of  New  York,  to  be  a  sufficient  compliance  with  the  condition, 
under  the  circumstances.4 

1  Col.  Ins.  Co.  v.  Lawrence,  2  Pet.  3  Catlin  v.  The  Springfield  Ins. 

Sup.  Ct.  R.  25.  Co.,  1  Sumner's  R.  434. 

1  Innman  v.  Western  F.  Ins.  Co.,  4  Norton  v.  Rensselaer  and  Saratoga 

12  Wend.  R.  452.  Ins.  Co.,  7  Coiven,  645  ;  The  Chief 
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A  condition  that  a  claim  for  a  loss  by  fire  shall,  if  required, 
be  sustained  by  the  books  of  account  and  other  vouchers  of 
the  assured,  is  not  an  implied  condition  that  he  shall  keep 
books.1  And  it  is  accordingly  construed  to  be  a  stipulation  to 
produce  such  books,  if  any,  as  he  may  be  in  the  habit  of 
keeping. 

The  condition  that  the  assured  shall,  as  soon  after  the  fire 
as  possible,  deliver  a  particular  account  of  the  loss,  means  that 
he  shall  use  reasonable  diligence  for  the  purpose.  According- 
ly, where  the  assured  did  not  deliver  such  an  account  of  a  loss 
that  took  place  in  November,  before  the  March  following,  it  was 
held  in  Maryland  not  to  be  a  compliance  with  the  condition.2 

1812.  The  right  of  the  underwriters  to  require  a  compliance 
with  these  stipulations  for  preliminary  proof,  may  be  impliedly 
waived,  temporarily  or  absolutely,  by  their  silence,  their  words, 
or  their  acts. 

Under  the  provision  in  a  fire  policy,  that  the  loss  should  be 
paid  "  in  ninety  days  after  proof  thereof,"  and  that  the  under- 
writers should  have  a  right  to  rebuild  "any  time  within  nine- 
ty days  after  notice  of  the  loss,"  a  letter  by  the  assured  to  the 
underwriters,  saying  it  "  had  become  necessary  to  give  notice 
of  a  loss  or  damage  to  the  premises  insured,  and  to  request 
that  he  might  be  indemnified  according  to  the  effect  of  the  pol- 
icy." was  held  sufficient,  no  objection  being,  at  the  time,  made 
to  the  form  of  the  notice,  or  any  request  for  the  particulars.3 

IS  13.  If  the  proof  produced  has  any  merely  formal  defect 
or  insufficiency  which  is  apparent  on  the  face  of  it,  the  insur- 
ers are  bound  to  point  it  out  to  the  assured,  and  give  him  an 
opportunity  to  amend  it ;  and  by  omitting  to  do  so,  they  will 
be  understood  to  waive  objection  on  that  account.4 

Justice   cites  Barker  v.   Phcen.   Ins.  of  loss,  and  the  proof  required  depends 

Co.,  8  Johns.  R.  307.  upon   the  practice  of  each  company, 

1  Wightman  v.  Western  M.  &  F.  and  varies  in   the  same  company  ac- 
Ins.  Co.,  8  Rob.  R.  (La.)  442.  cording  to  the  particular  case. 

2  Edwards  v.  Bait.  F.  Ins.  Co.,  3  3  Heath   v.    Franklin    Ins.  Co.,  1 
Gill's  R.   276.     Life  policies  do  not  Cushing's  R.  257. 

usually  contain  any  particular  provis-        4  Edwards   v.  Baltimore  Fire  Ins. 
ion  respecting   the  preliminary  proof    Co.,  3  Gill's  R.  276. 
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If  a  certificate  is  produced,  and  the  underwriters  allege  its 
insufficiency,  they  are  bound  to  point  out  the  deficiency, 
and,  on  the  assured's  request,  to  return  the  certificate  to  him, 
to  be  amended  ; l  and  their  neglect  to  do  so  will  excuse  the 
neglect  of  the  assured  to  produce  an  amended  certificate. 

Where  the  policy  required  the  certificate  of  the  minister  or 
magistrate  nearest  to  the  place,  and  the  assured  produced  that 
of  one  near,  but  not  nearest,  and  the  insurers  objected  to  the 
loss  on  another  ground,  it  was  held  in  New  York  to  be  a 
waiver  of  objection  to  the  certificate.2 

If  there  is  a  defect  in  the  proof  of  the  amount  of  the  loss. 
the  insurers,  by  omitting  to  point  it  out,  have  been  held  in 
Maryland  not  thereby  to  waive  a  right  to  demand  it,  provided 
the  assured  has  not  thereby  lost  the  means  of  producing  it.3 
The  effect  is  merely  an  extension  of  time  for  the  purpose. 

In  case  of  a  demand  for  a  loss  under  an  agreement  to  make 
a  policy  against  fire,  a  denial  of  such  an  agreement  by  the  in- 
surers is  held  to  be  a  waiver  of  preliminary  proof  of  loss  with- 
in the  time  stipulated  in  the  form  of  policy  used  by  the  com- 
pany.4 

Where  the  attorney  of  the  assured  gave  the  preliminary 
proofs  to  the  agent  of  the  underwriters  on  the  day  after  the 
fire,  being  the  17th  of  January,  and  shortly  after  called  on  the 
agent  and  required  copies  of  the  proofs,  and  was  put  off  then 
and  several  times  subsequently,  and  finally  the  agent  refused 
to  furnish  the  copies,  and  thereupon  new  preliminary  proofs 
were  given  in  on  the  7th  of  May  following,  it  was  adjudged, 
that  the  conduct  of  the  agent  was  a  sufficient  excuse  for  the 
delay,  if  it  would  otherwise  have  been  considered  unreason- 
able.5 

Where  the  assured  produces  an  account  of  the  loss,  the  offer 

1  Turley  v.  N.   Am.  F.  Ins.  Co.,  4  Tayloe  r.  Merchants'  Ins.  Co.,  9 
25  Wend.  R.  374.  Howard's  R.  Sup.  Ct.  U.  S.  390. 

2  O'Niel  ».  Buffalo  F.  Ins.  Co.,  3  5  Cornell  v.  Ls  Roy,  9  Wend.  R. 
Comstock's  R.  123.  163. 

3  Edwards  v.  Bait.  F.  Ins.  Co.,  3 
Gill's  R.  276. 
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of  the  underwriters  to  compromise  and  pay  a  part  of  the  claim, 
making  no  objection  to  the  account  as  insufficient,  was  held 
by  the  Court  of  Appeals  in  New  York  to  be  a  waiver  of  objec- 
tion to  the  account  as  being  insufficient.1 

A  delay  of  the  particular  account  for  nineteen  days  was  held 
in  Louisiana  not  to  be  unreasonable.2 

A  forfeiture  of  a  condition  in  a  fire  policy,  by  a  material  de- 
fect of  preliminary  proof  of  the  amount  of  the  loss,  is  not 
waived  where  the  underwriters  reply  that  the  preliminary 
proof  is  wholly  unsatisfactory  as  to  the  amount  of  the  loss, 
and  also  deny  their  liability  for  the  loss,  on  account  of  a 
material  concealment  in  the  assured's  representations  of  the 
character  of  the  risk,  reserving  all  objections  and  not  waiving 
any  rights.3 

1  Bodle  v.  Chenango  County  Mut.  Ins.  Co.,  2  Comstock's  R.  53. 

2  Wightmanu.  Western  M.  &  F.  Ins.  Co.,  8  Rob.  R.  (La.)  442. 

3  Edwards  v.  Bait.  F.  Ins.  Co.,  3  Gill's  R.  276. 


CHAPTER    XXI. 

ADJUSTMENT  OF  A  CLAIM  FOR  A  LOSS. 

1814.  AN  adjustment  of  a  loss  is,  it  seems,  in  London,  usu- 
ally made  by  indorsing  on  the  policy,  "  Adjusted  this  loss  at '; 
so  much  per  cent.,  or  other  note  to  this  effect,  which  is  signed 
by  the  underwriter ; *  or  it  is  written  opposite  to  the  under- 
writer's signature.2     There  does  not  appear  to  be  any  particu- 
lar form  of  making  an  adjustment  in  the  United  States. 

1815.  An  adjustment  of  a  loss  made  in  writing,  with  the 
full  knowledge  of  the  circumstances,  and  intended  by  the  par- 
ties to  be  absolute  and  final,  is  binding,  no  less  than  other 
settlements  of  accounts  or  demands.3 

To  render  an  adjustment  binding,  it  must  be  intended  to  be 
absolute  and  final,  and  not  a  memorandum  of  a  merely  prima 
facie  provisional  understanding  subject  to  revision  or  revoca- 
tion at  the  discretion  of  either  party,  as  some  of  the  instances 
presented  in  jurisprudence  seem  to  have  been. 

A  payment  of  the  amount  of  the  adjustment  gives  it  the 
character  of  an  absolutely  final  one,  however  it  may  have  been 
before  ; 4  and  the  money  can  be  recovered  back  only  on  the 
ground  of  fraud. 

Insurance  being  in  the  name  of  R.,  for  whom  it  might  con- 
cern, in  a  certain  sum  on  freight,  and  a  distinct  sum  on  cargo, 

1  Park,  192.  ers  v.   Maylor,    per    Lord    Kenyon, 

2  Adams  v.  Saundars,  4  C.  &  P.  Park,  Ins.,  8th  ed.  267;  De  Garron 
25.  v.  Galbraith,  Park,  Ins.,  8th  ed.  267  ; 

3  Hogg  v.  Gouldney,  corara  Lee,  Christian  v.   Combe,  2  Esp.    N.    P. 
C.  J.,  Beawes,  310 ;  Park,    8th  ed.  489.   per   Lord   Kenyon,    and    cases 
266  ;    Hewitt  v.   Flexney,    Beawes,  infra  ;  Shepherd  v.  Chewier,  1  Camp. 
308  ;  by  Lord  Mansfield  and  his  asso-  274,   per   Lord    Ellenborough  ;    and 
ciates,  in  Da  Costa  v.  Firth,  4  Burr.  Reyner  v.  Hall,  4  Taunt.  725. 

1966  ;  Wiebe  v.  Simpson,  per  Lord        4  Per  Lord  Ellenborough,  Herbert 
Kenyon,  Selwyn's  N.  P.  995  ;  Rog-    v.  Champion,  1  Camp.  134. 
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in  which  the  insurers  were  informed  that  T.  was  the  party 
concerned  in  one  third,  and  W.  in  two  thirds,  a  claim  was 
made  by  R.  in  their  behalf  for  a  total  loss,  and  it  was  agreed 
between  him  and  the  insurers  to  submit  the  same  to  arbitra- 
tion, "  the  interest  of  the  party  for  whom  insurance  was  ef- 
fected being  admitted."  A  total  loss  was  awarded  to  R.  In 
an  action  on  the  award  by  R.,  it  was  held  in  Massachusetts  to 
be  conclusive  upon  the  insurers  as  to  the  interest  of  T.  and 
W.,  and  that  evidence  that  W.'s  interest  was  not  admitted  or 
passed  upon  was  inadmissible.1 

An  acceptance  of  an  abandonment  is  an  adjustment  of  a  loss 
as  total,2  and  a  payment  made  on  a  claim  of  a  total  loss,  being 
held  to  be  equivalent  to  an  acceptance  of  an  abandonment,  is 
in  effect  an  adjustment.3  Lord  Ellenborough  adopts  this  doc- 
trine.4 

A  policy  contained  a  stipulation  for  a  return  of  two  per 
cent,  of  the  premium  on  arrival,  and  this  return  was  demanded 
by  the  assured,  and  made  by  the  underwriter,  and  a  memoran- 
dum was  made  upon  the  policy  to  signify  that  it  had  been 
adjusted.  After  this  the  assured  claimed  an  average  loss. 
Gibbs,  C.  J.  ruled  that  this  stipulation  for  a  return  had  refer- 
ence to  the  safe  termination  of  the  risk,  and  the  acceptance  of 
the  return  premium  by  the  assured  was  constructively  and  in 
effect  an  adjustment,  whereby  he  wholly  discharged  the  in- 
surer from  all  claims  under  the  policy ;  and  so  it  was  found  by 
a  special  jury.5 

The  assured  is  not  bound  by  his  first  claim.  Where  a 
statement  of  a  loss  was  made  up  by  a  despacheur,  and  pre- 
sented to  the  underwriters,  and  they  refused  to  settle  in  con- 
formity to  it,  it  was  held  in  New  York  that  the  assured  was 
not  thereby  precluded  from  claiming  a  greater  amount  than 
had  been  allowed  to  him  in  such  statement.6 

1  Richardson  v.  Suffolk  Ins.  Co.,  3  4  Herbert  v.  Champion,   1    Camp. 
Metcalf,  573.  134. 

2  Bell  v.  Smith,  2  Johns.  R.  98.  5  May  v.  Christie,  1  Holt,  67. 

3  M'Lellan  v.   Maine  F.  &  M.  Ins.  6  American  Ins.  Co.  v.  Griswold, 
Co.,  12  Mass.  R.  246.  14  Wend.  R.  399. 
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After  an  adjustment  and  payment  of  a  loss  by  a  part  of  the 
underwriters  upon  a  policy,  another  underwriter  subscribed  an 
indorsement  on  the  policy,  "  Adjusted  thirty-three  pounds  per 
cent,  on  account,  upon  my  subscription  to  this  policy,  until 
the  account  of  the  proceeds  of  the  goods  insured  can  be  made 
up,  when  a  final  loss  is  to  be  paid  to  the  same  amount  as  by 
the  other  underwriters."  This  was  held  by  the  English  Com- 
mon Pleas  to  be  a  conditional  adjustment,  and  it  was  held  that 
the  liability  of  the  insurer  upon  it  depended  upon  the  assured's 
making  up  the  account.1 

An  adjustment  being  made  in  writing,  or  by  award  of  arbi- 
trators, the  assured  may  bring  an  action  upon  it  without  set- 
ting forth  the  policy  particularly,  or  he  may  bring  an  action 
upon  the  policy  in  the  same  manner  as  if  there  had  been  no 
adjustment,  and  give  the  adjustment  in  evidence  of  a  loss  and 
of  its  amount.2 

Where,  immediately  after  signing  the  adjustment,  doubts 
arose  in  the  mind  of  the  insurer  as  to  the  honesty  of  the  trans- 
action, and  he  called  for  other  proof,  the  adjustment  was  held 
by  Lord  Kenyon  and  his  associates  not  to  be  binding.3  This 
case  cannot  be  consistent  with  those  above  cited,  without  sup- 
posing these  doubts  to  have  been  expressed,  and  further  proof 
to  have  been  demanded,  before  the  adjustment  could  be  con- 
sidered as  concluded,  and  while  something  remained  to  be 
done,  equivalent  to  the  delivery  of  a  deed  after  it  has  been 
executed ;  for  the  doubts  or  demands  of  one  party,  after  a 
transaction  is  completed,  cannot  make  it  the  less  binding. 

On  an  application  to  set  aside  an  adjustment,  the  court  in 
New  York  said:  "  It  appears  that,  previous  to  the  adjustment, 
all  the  facts  were  communicated  to  the  underwriters.  The 
adjustment  was  made  by  the  underwriters  with  their  eyes 
open.  An  adjustment  cannot  be  opened,  except  on  the  ground 
either  of  fraud,  or  mistake  from  facts  not  known."  4 

1  Gammon  v.  Beverly,  1  B.  Moore,  3  De   Garron   v.    Galbraitli,   Park, 
563  ;  S.  C.,  8  Taunt.  119.  8th  ed.  267.     See  remarks  upon  this 

2  Rogers  v.  Maylor,  Park,  8th  ed.  case,  Park,  ut  supra ;  Marshall,  635. 
267  ;  Christian  v.  Combe,  2  Esp.  489.  4  Dow  v.  Smith,  1  Caines's  R.  32. 
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Where  the  assured  settled  with  the  underwriters  for  a  partial 
loss,  and  gave  up  the  policy  to  them  without  notifying  to 
them  a  claim  pending  in  admiralty  against  the  vessel  for  sal- 
vage, it  was  held  in  Louisiana  that  he  could  not  recover  any 
further  loss  on  account  of  the  salvage  which  he  might  be 
liable  for.1 

Insurance  being  made  on  a  vessel  in  favor  of  F.,  the  master 
and  general  owner,  and  by  the  same  underwriters  in  another 
policy  in  favor  of  B.,  a  mortgagee,  a  suit  on  F.'s  policy,  in 
which  the  underwriters  alleged  in  defence  that  he  had  fraudu- 
lently caused  the  vessel  to  be  cast  away,  terminated  in  a  ver- 
dict and  judgment  for  the  plaintiff.  Thereupon  the  three 
parties,  the  mortgager,  mortgagee,  and  underwriters  made  a 
compromise,  for  the  amount  of  which  the  underwriters  gave 
their  negotiable  promissory  note,  payable  to  their  own  order, 
and  by  themselves  indorsed,  generally;  on  which  note  the 
mortgagee  brought  an  action.  The  insurers  offered  new  evi- 
dence in  this  action,  that,  on  breaking  up  the  vessel,  augur- 
holes  were  discovered  to  have  been  bored  in  its  bottom,  and 
stopped  with  plugs,  which  were  taken  out,  and  the  vessel 
thereby  fraudulently  sunk  by  the  master.  This  evidence  was 
held  by  Shaw,  C.  J.  and  his  associates,  in  Massachusetts,  not 
to  be  admissible,  being  merely  cumulative  evidence  of  a 
ground  of  defence  which  had  been  taken  in  F.'s  suit,  there 
being  no  suggestion  that  B.  was  a  party  to  the  fraud,  or  knew 
Of  it  at  the  time  of  the  compromise.2 

If  the  insurers  repair  a  damaged  vessel,  and  it  is  thereupon 
delivered  to  the  assured  and  accepted  by  him,  this  is  held  in 
Massachusetts  not  to  preclude  him  from  recovering  against  the 
underwriters  for  any  deficiency  of  the  repairs.3 

Where  one  of  the  two  part-owners  of  a  vessel,  being  author- 
ized to  insure  for  both,  effected  such  insurance  on  the  freight, 
and,  on  a  loss  happening,  compromised  with  the  underwriters, 
and  released  them  from  all  claims  on  the  policy  on  their  pay- 

1  Batre  v.  Louisiana  Ins.  Co.,  13  Louisiana  R.  577. 

2  Barlow  v.  Ocean  Ins.  Co.,  4  Metc.^'R.  270. 

3  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  R.  191. 
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ing  him  the  amount  of  his  own  proportion  of  the  loss,  it  was 
held  in  Massachusetts  that  the  other  part-owner  had  an  elec- 
tion either  to  claim,  in  an  action  on  the  case  against  his  co- 
partner, the  whole  amount  of  his  loss,  on  the  ground  that  the 
compromise  was  not  justified,  or  to  acquiesce  in  the  settlement 
as  being  a  compromise  for  the  interests  of  the  two  part-owners, 
in  which  latter  case  he  was  entitled  to  recover  his  proportional 
part  of  the  amount  received.1 

Where  the  assured,  having  proposed  to  abandon  a  steamer, 
gave  over  the  abandonment  on  the  underwriters  agreeing  to 
be  answerable  for  the  repairs,  it  was  held  in  Ohio  that  they 
were  answerable  only  for  their  proportion  in  an  adjustment  as 
of  a  partial  loss.2 

In  case  of  the  underwriters  on  a  life  policy  agreeing,  on  loss, 
to  pay  to  a  creditor,  to  whom  the  policy  was  assigned,  the 
amount  of  his  debt,  Wigram,  English  V.  C.,  decreed  that  the 
creditor  must  account  for  his  other  collateral  security  in  ad- 
justing the  amount  to  be  paid  to  him.3 

An  award  of  arbitrators  under  a  submission,  and  payment  of 
the  amount  awarded,  will  be  binding  in  respect  to  a  claim  for 
a  loss,  as  in  case  of  other  claims.4 

1816.   Any  adjustment  which  one  party  is  led  to  make  in 

consequence  of  the  fraud  of  another^  is  not  binding  upon  the 

party  who  would  not  have  made  the  agreement  but  for  the 

fraud.     This  is  a  general  doctrine  applicable  to  all  agreements. 

The  assured  having  stated  to  the  underwriter  that  the 
property  had  been  captured,  and  omitted  to  state  that  a  greater 
part  of  it  had  been  saved,  and  from  a  misapprehension  in  this 
respect  the  insurer  having  adjusted  the  loss  at  ninety-eight 
per  cent.,  it  was  adjudged  by  Lansing,  C.  J.,  and  Kent  and 
Radcliff,  Justices,  that  the  underwriter  was  not  bound  by  the 
adjustment.5 

1  Briggsv.  Call,  5  Mete.  R.  504.  4  Newbp.    Ins.    Co.    v.    Oliver,    8 

2  Webb   v.  Protection  Ins.  Co.,  6     Mass.  R.  402. 

Ohio  R.  456.  5  Faugier  v.  Hallett,  2  Johns.  Cas. 

3  Cook  v.  Black,  representing  the     233. 
Britannia  Life  Ass.  Co.,  2  Jones's  Life 
Annuities,  1186. 
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So,  an  adjustment  upon  the  production  of  fictitious  bills  of 
lading,  in  proof  of  the  interest  of  the  assured,  was  ruled  by  Sir 
James  Mansfield  not  to  be  binding  upon  the  underwriter.1 

In  case  of  a  memorandum  of  an  adjustment  by  the  under- 
writer's indorsing  his  initials,  he  afterwards,  before  paying  the 
loss,  learned  that  there  had  been  a  material  concealment  in 
effecting  the  insurance,  whereupon  he  refused  to  pay  it. 
Lord  Ellenborough  ruled  that  he  was  not  conclusively  bound 
by  the  adjustment,  but  might  avail  himself  of  the  defence  on 
the  ground  of  concealment.2 

1817.  An  adjustment,  like  other  agreements,  made  through, 
mutual  mistake  and  misunderstanding  of  the  material  facts  by 
the  parties,  is  not  binding  upon  either  party. 

An  adjustment  made  by  a  party  through  a  material  mis- 
take of  the  facts,  into  which  he  is  led  by  the  other,  though 
without  fraud,  or  which  the  other  might  well  suppose  him  to 
make,  and  which  he  was  not  bound  to  have  corrected  at  his 
own  risk,  is  not  binding  upon  such  party.3 

Insurance  being  made  "free  from  capture  in  port,"  an  ad- 
justment was  made  and  the  premium  returned,  on  the  suppo- 
sition that  the  loss  had  been  by  capture  in  port.  It  afterwards 
appeared  that  the  loss  had  been  by  capture  not  in  port.  The 
underwriter  was  held  to  be  liable,  notwithstanding  the  adjust- 
ment.4 

Where  the  underwriters  paid  the  loss  on  a  vessel  that  was 
condemned  for  want  of  a  sea-letter,  a  ground  of  condemnation 
which  exonerated  the  insurers,  but  of  which  they  had  no 
'knowledge  at  the  time  of  paying  the  loss,  Mr.  Chief  Justice 
Mansfield  said:  "It  seems  to  be  clear  that  an  adjustment  is 
not  binding,  if  it  in  any  degree  proceeds  on  a  mistake."  5 


1  Haigh  r.   De  la  Cour,  3  Camp.  109 ;  8  Johns.  R.  384  ;  3  Mass.   R. 
R.  319.  74  ;  4  id.  341  ;  9  id.  408  ;  Faugier  v. 

2  Herbert  v.   Champion,    1  Camp.  Hallett,  2  Johns.  Gas.  233  ;  and  cases 
R.  134.  passim. 

3  Bilbie  v.  Lumley,   2  East,  469  ;  4  Reyner  v.  Hall,  4  Taunt.  725. 
Elting   v.    Scott,   2  Johns.   R.   157  ;  5  Steel  v.  Lacy,  3  Taunt.  285. 
and  see  1  T.  R.  712  ;  4  Dallas's  R. 
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Where  the  facts  are  known  to  the  parties,  either  or  both  of 
whom  prove  to  be  mistaken  in  judgment  or  in  estimating  the 
result,  this  will  riot  be  a  ground  for  setting  aside  an  adjustment. 
A  policy  being  made  upon  indigo,  that  was  sunk  at  the  load- 
ing port  and  sold  at  auction  on  account  of  the  damage,  the  loss 
was  adjusted  by  agreement  at  seventy-one  per  cent.  The 
purchaser  of  the  indigo  sent  it  forward  to  the  same  port  of 
destination,  and  sold  it  there  at  a  price  very  little  less  than  if. 
it  had  not  been  wetted.  It  was  held  that  this  was  not  a 
ground  for  setting  aside  the  adjustment.1 

1818.  A  party  is  not  permitted  to  allege  a  mistake  of  the 
law  as  a  ground  for  setting  aside  an  adjustment.  In  this 
respect,  adjustments  are  on  the  same  footing  as  other  agree- 
ments.2 

1  Hardy  v.  Innes,  6  Moore,  574.  trary   doctrine   by   Lord   Kenyon,  in 

2  Bilbie  v.  Lumley,  2  East,    469,  Rogers  v.  Maylor,  Park,  8th  eel.  267. 
in  which   case  the  judges    expressly  See  also  Dow  v.  Smith,   1   Caines's 
dissent  from  the  suggestion  of  a  con-  R.  32. 
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SECTION    I.       WHERE    THERE    IS    NO    RISK. 

1819.  IT  is  a  general  rule,  subject  to  some  exceptions,  that, 
if  the  thing  insured  has  never  been  brought  within  the  terms 
of  the  contract  so  that  the  insurer  might  have  been  liable  for  a 
loss  occasioned  by  the  perils  insured  against,  the  premium 
must  be  returned  tp'the  assured,  deducting,  however,  one  half 
per  cent,  on  the  amount  insured,  or  making  some  other  agreed 
deduction.1 

"  Where  the  risk  has  not  been  run,"  says  Lord  Mansfield, 
"  whether  it  be  owing  to  the  fault,  pleasure,  or  will  of  the  as- 
sured, or  to  any  other  cause,  the  premium  shall  be  returned."2 

As  where  insurance  is  on  goods  for  a  voyage,  and  no 
goods  are  shipped  on  account  of  the  party  for  whom  the  policy 
is  made.3 

Accordingly,  though  the  party  in  whose  favor  a  policy  is 
effected  has  a  ship  or  goods  answering  to  the  description  in 
the  policy,  at  the  place  whence  the  risk  was  to  begin,  but  the 
risk  does  not  begin,  owing  to  the  voyage  insured  not  being 

1   1  Emer.  62;  1  Mag.  90;   1  Ves.  Lawrence    v.    Ocean    Ins.    Co.,     11 

319  ;  Bermon  v.  Woodbridge,  Doug.  Johns.  R.  241  ;  Mar.  Ins.  Co.   of  Al- 

781  ;  Boehm  v.  Bell,  8  T.  R.   154  ;  exandria  v.  Tucker,  3  Cranch,  357. 

Martin  v.  Sitwell,  1  Show.  156  ;  Siff-  2  Tyrie  v.  Fletcher,  Cowp.  666. 

kin  v.  Allnutt,  1  M.  &  S.  39  ;  Graves  3  Waddington  v.  Unit.  Ins.  Co.,  17 

v.  Mar.  Ins.  Co.,  2  Caines's  R.  339  ;  Johns.  R.  23. 
Forbes  v.  Church,  3  Johns.  Cas.  159  ; 
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commenced,  but  a  different  voyage  being   undertaken,  1   the 
premium  must  be  returned. 

1820.  But  if  the  property  has,  though  for  a  short  time  only, 
been  exposed  to  the  risks  insured  against,  and  within  the  con- 
ditions of  the  policy,  hi  such  manner  that  the  insurers  might 
have  been  liable  for  a  loss,  no  return  of  premium  for  insurance 
of  the  property  so  at  risk  can  be  claimed.'2 

The  freight  of  a  ship  was  insured  "  from  Cuba  to  ports  in 
St.  Domingo,  and  from  thence  to  ports  in  the  United  King- 
dom." The  ship  being  let  for  the  voyage  by  a  charter-party, 
in  which  the  charterer  agreed  to  pay  a  stipulated  amount  of 
freight,  and  having  sailed  from  the  island  of  Cuba  to  St.  Do- 
mingo on  the  voyage  insured,  afterwards,  and  before  any 
cargo  was  taken  on  board,  deviated.  The  assured  claimed  a 
return  of  premium.  Lord  Ellenborough  instructed  the  jury, 
that,  "  had  the  ship  been  lost  while  waiting  to  take  in  a 
cargo,  the  underwriters  would  have  been  liable  for  the  whole 
sum  insured.  The  charter-party  created  an  interest  on  which 
the  policy  had  attached,  and  there  had  been  an  inception  of 
the  risk."3  And  he  ruled,  that  the  assured  was  not  entitled 
to  a  return  of  premium. 

1821.  The  party  for  whom  the  insurance  is  effected  may, 
at  his  election,  defeat  the  contract,4  by  sustaining  the  loss  of 
the  one  half  of  one  per  cent,  or  other  rate  agreed  upon  in  such 
case.     This  a  party  will  not  do  voluntarily,  and  where  the 
insurance  fails  to  take  effect ;  it  is  usually  through  some  mis- 
take as  to  having  a  subject  within  the  specified  risks,  or  in 
describing  the  subject,  or  making  a  representation,  or  in  the 
stipulations.5 

1  See  ch.  11,  sect.  1,  as  to  the  com-    676  ;  Loccenius,  1.  2,  c.  5,  n.  16  ;  2 
mencement  of  the  risk.  Emer.  168  ;  Colby  v.  Hunter,  3  C.  & 

2  Hendricks  v.   Com.  Ins.  Co.,  8    P.  7;  M.  &  M.  81. 

Johns.  R.    1.      See  also  Loraine   v.  5  The  amount  of  premium  reserved 

Tomilson,  Doug.  564;    Steinbach  v.  varies  in  the  United  States,  being  one 

Col.    Ins.    Co.,  2    Caines's  R.  132;  half  or  one  quarter  of  one  per  cent. 

Taylor  v.  Lowell,  3  Mass.  Rep.  331.  upon  the  amount  insured,  or  ten  per 

3  Moses  v.  Pratt,  4  Camp.  297.  cent,  of  the  amount  of  the  premium, 

4  Molloy,  1.  2,  c.  7,  s.  12  ;  Marsh,  which  last  is  the  more  equitable  rule. 
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1822.  The  premium  is  returnable  in   case   the  insurance 
fails  from  misdescription  of  the  subject: 

As  by  describing  a  sloop  as  being  a  brig : l 
Or  insuring  to  cover  a  bottomry  interest,  without  describing 
it  as  such.2 

1823.  A  premium  for  insurance  of  a  subject  against  a  peril 
already  insured  against,  on  the  same  subject,  by  the  same  un- 
derwriters, for  the  same  assured,  must  be  returned,  since,  as 
between  the  parties,  there  is  no  such  peril  remaining  at  the 
risk  of  the  assured. 

It  was  so  held  in  Massachusetts,  where  the  underwriters, 
having  already  insured  against  detention,  capture,  and  all  the 
usual  risks,  agreed  by  a  memorandum  indorsed  upon  the  poli- 
cy, in  consideration  of  an  additional  premium,  to  insure  against 
the  risk  of  an  existing  blockade  at  Martin ico,  when  there  was 
no  such  blockade,  and,  if  there  had  been,  the  risk  of  it  was 
already  covered  by  the  policy.3 

1824.  If  the  assured  has  no  interest  in  the  subject,  so  that 
the  underwriters  are  not  liable  for  a  loss,  the  premium  is  to  be 
returned. 

A  British  order  in  council  being  issued  in  1807  to  com- 
manders of  ships  of  war  and  privateers,  preliminary  to  an  order 
for  general  reprisals,  to  detain  Danish  vessels  and  bring  them 
into  port,  the  officers  of  an  armed  ship  detained  a  Danish  ves- 
sel and  effected  insurance  on  the  same.  In  an  action  for  the 
loss  of  the  ship  by  perils  of  the  sea,  in  which  the  want  of  in- 
surable  interest  was  objected,  Lord  Ellenborough  ruled,  and 
the  ruling  was  subsequently  confirmed  by  the  full  court,  that 
the  captors  had  no  insurable  interest  ;  fand,  as  there  was  no 
fraud  or  illegality,  that  the  premium  should  be  returned.4 

But  the  mere  imperfection  of  the  title  of  an  assured,  who 
has  possession  under  a  purchase,  claiming  to  be  owner,  was 
ruled  by  Lord  Ellenborough  not  to  be  a  good  ground  for  de- 

1  Emer.  torn.  1,  p.  161.  4  Routh    v.   Thompson,    11   East, 

2  Robertson  v.   Unit.   Ins.    Co.,  2  428.     See  supra,  Vol.  I.  p.  183,  No. 
Johns.  Gas.  250.  323. 

3  Taylor  v.  Sumner,4  Mass.  R.  56. 
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manding  a  return  of  premium  on  account  of  the  title  being 
void,  being  under  an  unauthorized  sale  made  by  the  master 
in  a  foreign  port.1 

1S25.  If  a  policy  is  expressly  predicated  upon  a  fact  mis- 
taken by  the  parties,  the  premium  is  returnable.'2 

If  the  assured  supposes  himself  to  have  an  interest,  when 
in  fact  he  has  no  interest,  he  is  entitled  to  a  return  of  the 
premium.3 

1826.  The  risk  may  have  terminated  before  the  policy  is 
made,  yet  if  it  be  so  made  that  it  would  have  applied  to  any 
loss  that  might  have  happened  during  the  risk,  no  return  of 
premium  can  be  demanded.4     Policies  not  unfrequently  admit 
of  this  construction. 

1827.  Whether  a  party  making  a  policy  for  another,  under 
a  description  of  the  subject  applicable  to  the  interest  of  such 
other,  can  reclaim  the.  premium  on  the  ground  of  want  of  au- 
thority ? 

A  policy  being  effected  in  New  York  by  A,  June  6th,  on 
the  vessel  D  and  cargo,  "  at  and  from  Trinidad  de  Cuba  to 
New  York,"  for  himself  and  B  and  C  and  whomsoever  else 
it  might  concern,  for  the  purpose  of  protecting  the  interest  of 
any  of  the  three  parties  named,  as  was  verbally  stated  to  the 
underwriters,  it  appeared  that  B,  being  at  Trinidad,  had  pur- 
chased the  vessel  and  cargo  there  on  his  own  account  exclu- 
sively. He  was  at  the  time  concerned  with  A  in  other  com- 
mercial transactions,  and  A,  having  heard,  through  other  per- 
sons, of  the  purchase,  supposed  it  might  be  on  joint  account. 
The  vessel  was  purchased  by  B  on  the  2d  of  April,  in  con- 
templation of  a  voyage  tp  New  York,  but  no  preparation  was 
actually  made  for  that  voyage,  tae  vessel  being  in  fact  loaded 

1  M'CulIoch  v.  Roy.  Exch.  Ass.  liable  for  any  loss,  it  does  not  appear 
Co.,  3  Camp.  406.  Lord  Ellen-  to  be  at  all  material  to  claim  the  re- 
borough  puts  stress  upon  the  return  turn  of  the  premium  while  the  voyage 
not  being  demanded  until  after  the  is  pending. 

voyage  had  been  performed  and  freight  2  Taylor  v.  Sumner,  4  Mass.  R.  56. 

earned,  and  seems  to  have  ruled  most-  3  Routh    v.  Thompson,    11    East, 

ly,  or  wholly,  upon  that  ground  ;   but  428. 

if  the   underwriters    had  never  been  4  Park,  563. 
VOL.  ii.                           43 
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Avith  a  small  cargo,  and  on  the  29th  of  May  despatched  for 
Havana;  and  on  the  31st,  insurance  was  ordered  there  by  an 
over-land  despatch,  provided  the  vessel  should  not  have  arrived 
before  the  order.  It  had,  however,  arrived  before  the  order. 
Lewis,  C.  J.,  and  Lansing  and  RadclifF,  Justices,  of  the  Su- 
preme Court  of  New  York,  were  in  favor  of  a  return  of  pre- 
mium, on  the  ground,  that,  as  the  policy  was  not  ordered  or 
adopted  by  B,  it  had  not  attached,  and  judgment  was  given 
accordingly;  Mr.  Justice  Kent,  afterwards  Chancellor,  dissent- 
ing, on  the  grounds,  that  the  policy  had  attached  "  at "  Trini- 
dad, and  that  B  might  have  availed  himself  of  it  by  ratifica- 
tion, had  a  loss  happened  at  that  place,  and  that  A  was 
estopped  to  allege  want  of  authority.1 

It  is  questionable,  however,  whether  B  could  have  taken 
advantage  of  the  policy,  since  the  voyage  to  New  York  had 
not  been  undertaken.2  If  the  insurance  could  have  been 
effectually  adopted  by  B,  the  premium  was  undoubtedly  not 
returnable,  though  he  should  have  disclaimed  the  policy. 

The  proper  answer  to  our  inquiry,  therefore,  seems  to  be, 
that, 

If  a  party  voluntarily  effects  insurance  for  another,  who 
could  avail  himself  of  it  to  recover  for  a  loss,  the  premium 
cannot  be  reclaimed,  though  such  other  disclaims  it. 

The  case  seems  to  be  precisely  the  same,  in  respect  to  the 
return  of  the  premium,  as  if  the  party  effecting  the  policy  had 
effected  it  for  himself.3 

A  Massachusetts  case  is  in  contradiction  to  the  doctrine  just 
stated.  The  master  and  part-owner  of  a  brig  belonging  to 
himself  and  two  others,  the  cargo  of  which  belonged  in  part 
to  the  three  jointly,  and  in  part  to  them  separately,  voluntarily 
ordered  insurance  on  the  cargo  for  "  the  owners  "  of  the  brig. 
The  insurance  was  adjudged  to  have  failed  in  respect  of  the 
separate  interests  of  the  other  two  part-owners,  on  the  ground 
that  they  had  not  previously  authorized  or  subsequently  rati- 

1  Steinbackr.  Rhinelander,  3  Johns.        3  See  1  Duer,  Mar.  Ins.  10,  141, 
Cas.  269.  et  seq.,  and  Note  III.  p.  174. 

a  See  Vol.  I.  p.  508,  No.  935. 


SECT.   I.]  WHERE    THERE    IS    NO    RISK.  507 

fied  it,  though  their  interest  was  asserted,  and  a  loss  claimed 
in  their  behalf,  in  the  action  brought  in  the  names  of  the 
agents  by  whom  the  policy  had  been  effected.  Bat  it  was 
adjudged  that  they  were  entitled  to  a  return  of  the  premiums 
on  their  separate  parts  of  the  cargo.1  As  it  appears  on  the  face 
of  the  case,  that  the  insurance  company  was  liable  to  the  con- 
tingency of  their  adopting  the  insurance  on  their  separate  in- 
terests in  the  cargo,  and  consequently  to  a  loss  if  they  had 
adopted  it,  the  insurers  surely  should  not  have  been  affected 
by  the  two  other  part-owners  repudiating,  or  neglecting  to 
ratify,  the  insurance  on  their  separate  interests;  if,  under  the 
circumstances,  it  could,  in  fact,  be  considered  as  having  been 
rejected  by  them. 

1828.  In  case  of  a  fire  policy  made  through  mistake,  the 
premium'  may  doubtless  be  reclaimed  for  want  of  interest,  no 
less  than  under  a  marine  policy. 

This  results  from  the  doctrine  that  gaming  policies  are  ille- 
gal, and  the  necessity  of  proof  of  interest  under  such  a  policy.2 

1829.  Upon  the  same  principle,  which  entitles  the  assured 
to  a  return  of  the  whole  premium,  where  he  has  no  interest  at 
risk,  he  is  entitled  to  a  return  of  a  part  of  the  premium,  where 
only  a  part  of  the  value  insured  is   ever  at  risk  under  the 
policy. ,3 

1830.  Where  the  policy  is  on  two  distinct  subjects,  and  only 
one  is  put  at  risk,  the  proportional  part  of  the  premium  for  the 
other  is  returnable : 

As  in  case  of  insurance  on  the  ship  and  cargo,  where  no 
cargo  is  put  at  risk.4 

1831.  A  part  of  the  premium  may  be  returnable  for  short 
interest,  under  a  policy  on  profits  : 

As  where  only  a  part  of  the  goods  of  which  the  profit  is 
insured,  is  put  at  risk. 

1  Foster   v.    U.    S.    Ins.    Co.,    11  Unit.  Ins.  Co.,  2  Johns.    Cas.  329; 
Pick.  R.  85.  Polloch  v.  Donaldson,   3  Dal!.   510; 

2  Lynch  v.  Dalzell,  4  Bro.  P.  C.,  Foster  v.  U.  S.  Ins.  Co.,  11  Pick.  R. 
Tomlins's  ed.  431.  85. 

3  Loccenius,  1.  2,  c.  5,  s.  8  ;  Amery  4  Horneyer  v.  Lushington,  15  East, 
v.  Rodgers,  1  Esp.  R.  207  ;  Holmes  v.  46. 
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It  follows,  from  the  English  doctrine  that  the  existence,  as 
well  as  amount,  of  interest  in  profits  must  be  proved,  that  a 
return  of  premium  may  be  claimed  as  well  for  want  of  interest 
as  for  short  interest. 

In  the  United  States,  so  far  as  interest  in  the  goods  is  held 
to  give  an  interest  in  profits,  it  is  necessary  to  prove  that  no 
goods,  or  only  a  part  of  the  goods  on  which  the  profit  was  in- 
sured, were  shipped,  in  order  to  entitle  the  assured  to  a  return 
of  premium  ;  whereas,  in  England,1  though  the  goods  are  all 
shipped  and  at  risk,  if  the  state  of  the  markets  is  such  as  to 
give  no  profit,  the  assured  ought  to  be  entitled  to  a  return  of 
premium ;  and  so  for  a  partial  return,  if  the  profit  is,  or  would 
have  been,  only  to  a  part  of  the  sum  insured. 

1S32.  A  policy  being  for  an  entire  period  at  one  entire  pre- 
mium, no  part  of  the  premium  is  returnable  after  the  policy 
has  attached. 

A  ship  being  insured  at  an  entire  premium  for  twelve 
mouths,  the  risk  terminated  at  the  end  of  two  months,  and 
the  assured  thereupon  claimed  a  return  of  a  part  of  the  pre- 
mium for  the  subsequent  time  ;  but  it  was  held  that  he  was 
not  entitled  to  it.2 

1833.  A  proportional  return  of  premium  is  due  for  short 
interest  in  the  different  stages  or  periods  specified,  if  the  pol- 
icy contains  a  suggestion  and  measure  for  an  apportionment. 

Under  an  open  policy  on  the  cargo  of  a  vessel  until  its  re- 
turn to  the  United  States,  "as  interest  should  appear,"  at  the 
rate  of  fifteen  per  cent,  for  six  months,  the  vessel  had  on 
board  successively,  at  different  times  within  that  period, 
$5,000,  $  1,500,  and  $2,500.  It  was  held  that  a  proportional 
part  of  the  premium  was  returnable  for  short  interest,  for  the 
successive  periods.3 

If  the  premium  is  stipulated  for  certain  distinct  successive 
periods,  at  a  certain  sum  for  each  period,  it  is  due  only  to  the 
end  of  the  latest  period  entered  upon  before  the  termination  of 
the  adventure. 

1  Eyre  v.  Glover,  16  East,  218.  3  Pollock  v.  Donaldson,  3  Dallas's 

2  Loraine  v.  Tomlinson,  Doug.  564.     R.  510. 
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Under  a  policy  on  the  vessel  "  at  and  from  New  York  to 
Monte  Video  and  Buenos  Ayres,  and  at  and  from  thence  back 
to  New  York,"  at  "one  and  three  quarters  per  cent,  each 
way,  to  return  one  half  per  cent,  if  Buenos  Ayres  was  not 
used,"  a  loss  having  occurred  in  an  early  part  of  the  voyage, 
by  the  vessel  being  fraudulently  set  on  fire  and  scuttled,  and 
the  risk  being  thus  terminated,  it  was  held  by  the  Supreme 
Court  of  New  York,  that  the  premium  from  Monte  Video  was 
returnable.1 

A  ship  being  insured  for  one  year  at  a  certain  rate  per  month, 
warranted  two  and  a  half  per  cent,  for  six  months,  and  at  the 
same  rate  per  month  if  it  did  not  arrive  until  after  the  end  of 
the  year,  was  captured  shortly  after  the  end  of  six  months.  It 
was  held  that  the  premium  was  due  only  for  the  months  en- 
tered upon  after  the  six  months  before  the  capture.2 

And  the  same  rule  applies  where  insurance  is  for  an  indefi- 
nite period,  the  premium  being  payable  monthly,  quarterly,  or 
at  other  periods.3 

1834.  Whether,  under  insurance  for  successive  stages,  pas- 
sages, or  voyages,  for  a  single  premium,  a  proportional  part 
can  be  reclaimed  for  passages  on  which  no  risk  is  run  ? 

A  ship  insured  "from  London  to  Halifax,  warranted  to  de- 
part with  convoy  from  Portsmouth,"  was  too  late  for  the  con- 
voy from  Portsmouth,  upon  which  the  assured  applied  to  the 
underwriters  to  take  the  risk  without  convoy,  for  an  additional 
premium,  or  to  return  a  part  of  the  premium,  considering  the 
risk  as  terminating  at  Portsmouth.  They  refused  both  propo- 
sitions. The  jury  found  that  it  was  the  custom,  in  such  case, 
to  return  a  part  of  the  premium.  Lord  Mansfield  said :  "  I 
have  not  the  least  doubt  about  this  question.  This  is  a  con- 
tract without  any  consideration  as  to  the  voyage  from  Ports- 
mouth to  Halifax,  for  the  assured  intended  to  insure  that  part 
of  the  voyage,  as  well  as  the  former  part,  and  has  not.  It  has 
been  objected,  that,  the  voyage  being  begun,  the  premium  can- 

1  Waters  v.  Allen,  5  Hill's  R.  421. 

2  Levering  v.  Merch.  Ins.  Co.,  12  Pick.  R.  348. 

3  Emer.,  ch.  3,  sect.  2. 

43* 
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not  be  apportioned.  But  I  can  see  no  force  in  this  objection. 
There  are  two  parts  in  this  contract,  and  the  premium  may  be 
divided  into  two  distinct  parts,  relative,  as  it  were,  to  two  dis- 
tinct voyages."  l  The  other  judges  concurred  in  this  opinion, 
and  it  seems  to  have  been  subsequently  adopted  by  the  Court 
of  Common  Pleas.2 

In  case  of  a  policy  on  a  ship  "at  and  from  Jamaica  to  Lon- 
don, warranted  to  sail  with  convoy,"  where  the  vessel  was  too 
late  for  the  convoy,  and  so  did  not  comply  with  the  warranty, 
the  jury  were  of  opinion  that  there  ought  to  be  an  apportion- 
ment of  the  premium,  and  the  part  for  the  risk  "at"  Jamaica 
retained,  and  that  for  the  risk  thence  to  London  returned. 
Lord  Mansfield  was  of  the  same  opinion.3 

A  similar  judgment  was  given  by  Lord  Mansfield  and  his 
associates  on  a  similar  voyage,  wholly  on  the  ground  of 


usage.4 


But  in  another  case  the  same  distinguished  judge  is  reported 
to  have  said  :  "  It  would  be  endless  to  go  into  an  inquiry  about 
the  value  of  the  risk  at  Jamaica.  Nothing  is  said  from  whence 
it  can  be  inferred  that  it  was  meant  that  there  should  be  two 
risks,  or  by  which  the  risk  at  Jamaica  could  be  distinctly  esti- 
mated." In  this  case  there  was  a  warranty  "  to  sail  on  or  be- 
fore the  first  of  August,"  and  a  stipulation  for  the  return  of  a 
part  of  the  premium  for  convoy,  and  the  vessel  did  not  com- 
ply with  the  warranty.  Mr.  Justice  Buller  said :  "  In  all 
insurances  from  Jamaica,  the  policy  runs  at  and  from,  and 
though,  in  many  instances,  the  voyage  has  not  been  com- 
menced, yet  there  never  was  an  idea  of  any  part  of  the  pre- 
mium being  returned."  5 

In  the  intermediate  time  between  the  earlier  and  later  of 
the  above  cases,  one  came  before  Lord  Mansfield  and  his  asso- 

1  Stevenson  v.  Snow,  3  Burr.  1237.     S.  C.,  Marsh.  Ins.,  3d  ed.  660  ;  Park, 

2  Rothwell  v.  Cooke,  1  B.  &  P.     Ins.  569. 

172  ;  Marsh.  Ins.  658.  5  Meyer  v.  Gregson,  3  Doug.  402  ; 

3  Gale  v.  Mackill,  Marshall,  659;  Marsh.  658,  decided  after  Stevenson 
Park,  589.  v.  Snow,  but  the  year  before  Gale  v. 

4  Long  v.  Allen,  4  Doug.  R.  276  ;  Mackill,  and  Long  v.  Allen,  supra. 
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ciates,  under  a  policy  upon  a  vessel  "  at  and  from  London  for 
twelve  months  from  the  19th  of  August,  1776,  warranted  free 
from  capture  by  the  Americans,"  at  a  premium  of  nine  per 
cent.,  which  was  captured  by  an  American  privateer  about  two 
months  after  sailing,  and  a  proportional  part  of  the  premium 
was  demanded  back.  The  decision  was  against  the  claim,  but 
Lord  Mansfield  at  the  same  time  reasserted  the  doctrine  of  the 
prior  decision  in  favor  of  an  apportionment  and  return,1  though 
the  distinction  between  the  cases  is  not  specifically  pointed 
out,  and  is  not  apparent. 

In  1781,  and  four  years  after  the  latest  of  the  preceding  de- 
cisions, a  case  came  before  the  same  court  on  a  policy  upon  a 
ship  and  cargo,  "  at  and  from  Honfleur  to  the  coast  of  Angola, 
at  and  from  thence  to  her  port  of  discharge  in  St.  Domingo, 
and  at  and  from  St.  Domingo  back  to  Honfleur,"  at  a  premium 
of  eleven  per  cent.  A  deviation  took  place  in  the  voyage  from 
Angola  to  St.  Domingo,  and  the  assured  claimed  a  return  of 
premium  for  the  voyage  from  St.  Domingo  to  Honfleur.  Lord 
Mansfield  said,  in  giving  the  opinion  of  the  court :  "  The 
question  depends  upon  this,  whether  the  policy  contains  one 
entire  risk  on  one  voyage,  or  whether  it  is  to  be  split  into  six 
different  risks.  There  is  nowhere  any  contingency,  at  any 
period,  out  or  home,  mentioned  in  the  policy,  which,  happen- 
ing or  not  happening,  is  to  put  an  end  to  the  insurance."  And 
the  judgment  was  against  a  return.2 

In  New  York  the  court  seem  to  have  been  of  opinion,  that, 
where  the  risk  is  at  and  from  a  place,  and  attaches  at  such 
place,  there  can  be  no  return  of  any  part  of  the  premium, 
though  the  risk  from  the  place  should  never  be  run  by  the  in- 
surers. The  court  say :  "  The  difficulty  of  apportioning  the 
risk  is  insurmountable."  The  question  of  usage  was  not  made.3 

Usage  is  one  distinct  ground  of  apportionment  stated  in  the 
above  cases.4  This  ground  was  particularly  considered  in  a 

1  Tyrie  v.  Fletcher,  Cowp.  666.  4  It  is  also  incidentally  stated  as  a 

2  Bermon  v.  Woodbridge,  Doug.  751.     ground  in  Donath  v.  N.  Am.  Ins.  Co., 

3  Col.  Ins.  Co.  v.  Lynch,  11  Johns.     4  Dallas's  R.  463. 
R.  239. 
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Massachusetts  case  of  insurance  on  a  cargo  from  Boston  to 
Archangel  and  back,  where  the  outward  cargo  was  safely 
landed,  and,  on  account  of  the  state  of  the  markets,  no  home- 
ward cargo  was  shipped.  It  was  proved  to  be  the  usage  in 
Boston  to  return  the  premium  for  the  homeward  voyage  in 
such  a  case,  that  is,  where  there  was  no  loss  ;  which  usage  had 
continued,  notwithstanding  some  prior  decisions  of  the  court  to 
the  contrary.  But  the  court  again  decided  against  the  return, 
on  the  ground  of  its  being  contrary  to  the  legal  principles  of 
construction,  and  that  "the  usage  of  no  class  of  the  citizens 
could  be  maintained  in  opposition  to  principles  of  law."  l 

The  same  usage  still  continues  in  Boston,  namely,  to  return 
a  proportional  part  of  the  premium  where  there  is  no  property 
shipped  for  the  homeward  voyage,  provided  no  loss  has  taken 
place,  under  the  policy,  on  the  outward  voyage,  which  is  a 
practicable  and  reasonable  limitation  ;  and  the  usage  ought  to 
be  so  limited,  since,  if  the  underwriters  pay  a  total  loss  on  the 
outward  passage,  it  is  a  good  reason  for  retaining  the  whole 
premium,  and  it  is  convenient,  and  renders  the  usage  plain,  to 
extend  the  exception  to  all  cases  of  loss,  partial  as  well  as 
total,  since  it  lies  with  the  assured  to  treat  a  constructive  total 
loss  as  partial  or  total. 

In  respect  to  the  objection  of  contravening  the  legal  con- 
struction of  the  contract,  if  it  means,  what  is  in  some  instances 
asserted  in  the  cases  above  referred  to,  that  the  court  and  jury 
cannot  apportion  a  premium,  there  being  no  rule  whereby  to 
determine  the  value  of  the  risk  "  at  "  a  place,  and  that  "  from  " 
it  to  another  place,  or  to  assign  the  proportion  of  the  premium 
for  each  of  the  distinct  passages  specified  in  the  policy ;  it  is 
plainly,  as  before  remarked,  not  a  sufficient  reason,  since  there 
is  generally  no  difficulty  in  making  the  apportionment,  the 
value  of  the  different  risks  being  usually  as  familiar  as  that  of 
the  aggregate  passages  stipulated  for.  The  difficulty,  if  any 
exists,  belongs  to  peculiar  and  unusual  risks,  and  is  by  no 
means  insurmountable  in  those. 

1  Homer  v.  Dorr,  10  Mass.  R.  26. 
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Though  there  is  some  ambiguity  and  very  considerable  dis- 
crepancy in  the  jurisprudence  just  referred  to,  the  general 
result  seems  to  be,  that 

An  entire  premium  cannot  be  apportioned,  and  a  part  of  it 
be  returnable,  unless  the  policy  contains  some  express  provision 
or  implication  to  serve  as  a  basis  of  the  apportionment.1 

This  rule  admits  of  evidence  of  the  usage  of  the  voyage, 
or  that  of  the  place  where  the  policy  is  made,  according  to 
the  general  rules  for  the  admission  of  such  evidence  ; 2  and 
there  does  not  appear  to  have  been  a  good  reason  for  rejecting 
it  in  the  Massachusetts  case  above  referred  to.3  A  usage  is,  as 
we  have  seen,  impliedly  referred  to  as  a  part  of  the  contract, 
and  it  accordingly  follows  that  the  contract,  of  itself,  thus 
points  out,  though  rudely  and  imperfectly  perhaps,  a  rule  of 
apportionment.  Lord  Mansfield  considered  the  warranty  of 
convoy  from  Portsmouth,  being  an  intermediate  port,  to  be  a 
sufficient  indication  of  a  rule  of  apportionment,  which  was 
surely  a  slenderer  ground  than  that  of  a  usage  to  apportion 
and  make  return. 

It  seems  to  be  the  more  equitable  doctrine,  that  an  entire 
premium  is  apportionable  into  the  part  for  the  risk  at  a  place, 
and  that  for  the  risk  from  it  to  another,  and  an  entire  pre- 
mium for  two  passages  is  apportionable  into  two  parts,  one  to 
be  returned  provided  that,  in  either  case,  no  loss  is  claimed, 
and  the  underwriters  are  unquestionably  exonerated  from  the 
contract. 

There  has  not,  to  my  knowledge,  been  any  usage  to  make 
a  return  in  the  former  of  these  two  cases. 

1  See  Waters  u.  Allen,  5  Hill's  R.  telligence,  skill,  activity,  and  scrupu- 
421.  lousness  or  unscrupulousness   of  the 

2  Supra,  Vol.  I.  p.  85,  et  seq.,  No.  two  litigants,  and  the  court  is  bound 
132,  et  seq.  to  protect  the  public  against  a  species 

3  The    apparent    jealousy    of    the  of  legislation  by  the  more  skilful  or 
court   in  that  case,  respecting  the  in-  less  scrupulous  of  two  juridical  corn- 
trod  uction  of  evidence  of  usage,  was  batants.     The  courts,  however,  have 
not  without  reason,  since  the  success  the  means  of  protecting  the  public  in 
of  a  party  to  a  suit  in  proving  or  dis-  such  case,  on  the  ground  of  the  ille- 
proving  the  fact  of  a  usage,  depends  gality,  absurdity,    and   inconvenience 
very  much   upon  the  comparative  in-  of  the  alleged  usage. 
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The  assured  confessedly  has,  in  all  cases,  the  election  to 
waive  the  whole  contract  by  not  incurring  any  part  of  the 
risk ;  and  there  seems  to  be  no  reason  why  he  should  not  have 
the  same  priviTege  for  any  distinct  stage  of  the  risk,  provided 
he  makes  no  demand  upon  the  underwriters  for  a  loss.  Some 
of  the  precedents  will  bear  out  this  construction,  and  I  do  not 
see  any  legal  or  practical  objection  to  it. 

1835.  A  RETURN  on  account  of  a  less  amount  being  put  at 
risk  than  is  insured,  is  called  A  RETURN  OF  PREMIUM  FOR  SHORT 
interest. 

1836.  There  is  no  question,  that,  on  an  over-insurance  in  a 
policy  subscribed  by  only  one  underwriter,  or  one  company,  or 
one  set  of  joint  underwriters,  the  ivhole  or  a  proportionable 
part  of  the  premium  is  returnable  on  account  of  a  total  want 
of  interest,  or  for  short  interest,  though  the  contract  contains, 
no  provision  for  such  return. 

The  exigencies  of  commerce  require  this  rule  in  respect  to 
marine  insurance  on  goods,  since  there  is  very  frequent  occa- 
sion to  make  insurance  provisionally  without  a  knowledge  of 
the  amount  which  will  be  at  risk,  and  sometimes,  as  we  have 
seen  in  divers  cases  before  referred  to,  without  a  certainty  that 
any  goods  will  be  shipped  for  the  party  in  whose  behalf  the 
insurance  is  effected. 

Accordingly,  this  practice  of  making  a  return  for  short  in- 
terest is  recognized  by  the  ancient  ordinances  and  old  writers. 
Marshall  says:  "If,  through  mistake,  misinformation,  or  any 
other  innocent  cause,  an  insurance,  in  a  single  policy,  be  made 
without  any  interest  whatsoever  in  the  thing  insured,  or  to  a 
much  larger  amount  than  its  real  value,  in  the  one  case  the 
insurer  shall  return  the  whole  premium,  in  the  other  he  shall 
return  in  the  proportion  which  the  true  value  bears  to  the 
sum  insured."  l 

It  is  observable  that  Mr.  Marshall  limits  his  proposition  to 
"an  insurance  in  a  single  policy,"  though  the  French  Ordi- 

i  Mar.  Ins.,  2d   ed.  p.  630.     He     Roccus,  n.  82  ;    Ord.   1681,  tit.  Ins. 
cites  Le  Guidon,  ch.  2,  art.   18;  Ord.     art.  23. 
of  Amst.,  art.  22  ;  Poth.  Ins.  n.  77  ; 
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nance  of  1681,  and  Valin's  comment  referred  to  by  him,  ex- 
plicitly extend  the  rule  to  divers  policies. 

1837.  Whether,  in  case  of  over-insurance  in  a  policy  having 
divers  distinct  subscriptions  for  separate  amounts,  any  return 
is  to  be  made  for  short  interest,  where  there  is  no  express  pro- 
vision for  such  a  return  ? 

In  a  case  of  over-insurance  before  Chief  Justice  Holt  and  his 
associates,  it  was  proved  by  "  all  the  Exchange  "  to  be  a  cus- 
tom for  the  prior  subscribers  on  a  policy  to  be  liable  for  losses 
to  the  full  amount  of  the  insurable  interest,  and  the  subse- 
quent ones  to  be  exonerated  from  losses  and  liable  for  a  return 
of  premium,  and  the  court  considered  the  custom  to  be  reason- 
able.1 Upon  this  case  Marshall  remarks:  "The  custom  seems 
now  to  be  forgotten ;  for  at  present  the  underwriters  would  be 
held  all  liable  in  proportion  to  their  several  subscriptions."2 

In  the  chapter  on  return  of  premium,3  he  says :  "All  the 
underwriters  upon  a  policy  in  which  the  effects  are  insured 
beyond  their  value,  must  bear  any  loss  that  may  happen,  and 
repay  a  part  of  the  premium  in  proportion  to  their  respective 
subscriptions,  without  regard  to  the  priority  of  their  dates."4 

The  cases  in  which  the  different  sets  of  underwriters  in 
double  insurance  had  been  held  liable  for  the  whole  amount 
insured  by  them,  until  the  assured  had  received  the  amount  of 
the  insurable  interest,  were  by  different  policies.5 

In  respect  to  the  same  policy  subscribed  by  several  under- 
writers, each  for  a  distinct  amount,  the  presumption  should 
rather  seem  to  be,  that  an  insurance  only  to  the  amount  of  the 
insurable  interest  was  intended,  and  not  an  over-insurance,  un- 
less the  contrary  appeared  on  the  face  of  the  policy. 

Accordingly,  there  appears  to  be  reasonable  ground  for  the 
conclusion,  that 

1  The  African  Company  v.  Bull,  1  the   underwriters   are    proportionally 
Show.  132;  S.  C.,  Gilb.  238.  liable  for  loss,  without  distinction  as 

2  Marsh.  Ins.,  2d  ed.  149.  to  priority. 

3  P.  630.  5  Newby  v.  Reed,  at  N.  P.,  1  Bl. 

4  A  passage  in  Kuricke,  Diatr.  n.  416;    and   other    cases    cited   supra, 
16,  is  cited  for  the  proposition,  that  all  Vol.  I.  p.  202,  No.  361. 
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The  construction  of  a  policy  subscribed  by  several  under- 
writers, for  distinct  sums,  will  be  in  favor  of  a  return  of  pre- 
mium for  short  interest,  though  the  policy  contains  no  provision 
for  such  a  return. 

And  if  the  subscriptions  are  considered  to  be  simultaneous, 
or,  as  Lord  Abinger  says,1  if  they  are  all  made  prior  to  the 
commencement  of  the  risk,  they  all  attach,  and  are  all  subject 
to  a  return  of  premium  pro  rata,  without  any  provision  in  the 
policy  for  the  purpose. 

In  either  of  these  cases,  there  seems  to  be  no  question  as  to 
the  premium  being  returnable  for  short  interest,  the  only  ques- 
tion being,  whether  it  is  to  be  returned  on  the  later  subscrip- 
tions or  on  all  of  them  pro  rata  ;  and  in  this  respect  the  London 
custom  seems,  according  to  Mr.  Marshall,  to  have  changed 
after  the  time  of  Lord  Holt. 

1838.  Whether  in  divers  distinct,  independent  policies,  on  the 
same  subject,  in  favor  of  the  same  assured,  and  against  the  same 
risks,  to  an  amount  exceeding  in  the  aggregate  the  insurable 
amount  of  the  interest,  each  being  under  that  amount,  without 
any  provision  for  return  of  premium,  the  underwriters  on  each 
will  be  liable  for  the  full  amount  insured  until  the  assured  is 
indemnified  for  the  amount  at  risk  ?  Or,  which  is  in  effect 
the  same  question,  Whether,  in  such  case,  any  return  of  pre- 
mium can  be  claimed  for  short  interest  ? 

If  they  are  so  liable,  that  is  to  say,  if  the  policies  take  effect 
as  double  insurance,  those  who  pay  the  loss  can,  as  we  have 
seen,  recover  a  ratable  contribution  from  the  others.2 

The  case  thus  presented  is  quite  different  from  a  single 
policy  with  a  single  subscription,  which  could  not  be  carried 
into  effect  as  a  double  insurance  ;  and  to  render  a  single  policy 
with  divers  subscriptions  a  double  insurance,  it  must  be  con- 
sidered to  be  as  many  different  insurances  as  there  are  sub- 
scriptions. 

There  is  no  objection  on  account  of  illegality  or  fraud,  or 
inequitableness  between  the  parties,  in  an  over-insurance  by 

i  Fisk  v.  Masterman,  5  Mees.  &         9  Supra,  Vol.  I.  ch.  3,  sect.  15. 
Welsh.  169. 
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different  underwriters  under  different  policies,  where  it  is  so 
intended  by  the  assured,  and  known  to  the  underwriters,  or 
the  knowledge  of  it  is  so  within  their  reach  that  notice  may 
be  presumed.  If  the  assured  conceals  the  fact  of  over-insur- 
ance in  case  of  loss,  and  receives  an  excess  over  its  amount,  it 
is  a  fraud,  and  he  is  liable  to  refund,  since,  according  to  the 
construction  which  has  been  put  upon  cases  of  over-insurance, 
the  underwriters  have  a  right  to  resort  to  the  others  for  contri- 
bution. Provided  they  have  the  means  of  availing  themselves 
of  this  right,  and  of  knowing  that  the  assured  does  not  obtain 
a  double  indemnity,  they  cannot  be  prejudiced,  and  may  be 
benefited  ;  they  are  not  prejudiced  if  they  take  the  right  of 
such  resort  over  into  account  in  estimating  the  premium,  and 
if  they  do  not  take  it  into  account,  they  are  benefited  in  case 
of  all  the  underwriters  being  solvent.  Accordingly,  where 
there  is  any  pretence  for  the  underwriters  insisting  on  there 
being  an  over-insurance,  they  are  sure  to  insist  upon  its  being 
so  construed.1 

There  is,  then,  no  objection  to  double  insurance  upon  gen- 
eral principles  applicable  to  contracts,  and  its  legality  and  va- 
lidity have  been  too  frequently  recognized  in  English  and 
American  jurisprudence  to  admit  of  any  doubt.2 

The  real  questions,  then,  are,  1st,  Whether,  in  over-insurance 
by  distinct  policies,  the  contracts  are  prima  facie  valid,  and  take 
effect  as  being  double  insurances,  where  nothing  to  the  con- 
trary appears  in  the  policies,  or  otherwise,  or  whether  the  pre- 
sumption is  against  so  considering  them  ?  and,  2d,  Whether 
the  presumption,  either  way,  is  subject  to  be  rebutted  by 
proof  of  custom  and  by  parol  evidence  ? 

1  As  in  the  case  of  Fisk  v.  Master-  242  ;  S.  C.,  Marsh.  147  ;  Park,  423  : 
man,  8  Mees.  &  Welsh.  165;  Alii-  Davis  v.  Gildart,  ibid.  ;  Godin  v.  Lond. 
ance  Ins.  Co.  v.  Louisiana  State  Ins.  Ass.  Co.,   1  Burr.  489;  Seamans  v. 
Co.,  8  La.  R.  11,  stated  supra,  Vol.  I.  Loring,    1    Mass.    R.    127;    Kent  v. 
No.  369.                      *  Manuf.    Ins.    Co.,    18   Pick.    R.    19; 

2  See  Newley  v.  Reed,  1  W.  Bl.  Craig  v.  Murgatroyd,  4  Yeates,  161  ; 
416;  S.  C.,    nom.  Newby   v.  Read,  Millaudon  v.  Western  Mar.  &  F.  Ins. 
Park,   Ins.    106;    Marsh.   Ins.    146;  Co.,  9    La.  R.   27;  and   other  cases 
Rogers  v.  Davis,  Beawes,  Lex.  Mer.  cited  supra,  ch.  3,  sect.  10. 

VOL.  ii.  44 
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According  to  the  uniform  jurisprudence  of  a  whole  century, 
beginning  in  England,  and  followed  in  the  United  States,  the 
presumption  has  been  that  the  policies  were  to  be  treated  as 
double  insurances.1  This  doctrine  is  confirmed  by  the  pro- 
vision in  American  policies  for  the  exoneration  of  the  under- 
writers and  return  of  premium  on  the  subsequent  policies  of  a 
series  exceeding  in  the  aggregate  the  amount  at  risk.  There 
is  not,  that  I  am  aware  of,  any  judicial  decision  or  dictum  to 
the  contrary,  unless  the  judgment  of  the  English  Court  of  Ex- 
chequer, to  be  presently  noticed,  is  to  be  so  considered. 

A  passage  in  Marshall,  following  the  one  last  cited,  seems  to 
have  a  contrary  aspect.  He  says :  "  If  by  several  policies, 
made  without  fraud,  the  sum  insured  exceed  the  value  of  the 
effects,  these  several  policies  will,  in  effect,  make  but  one  in- 
surance, and  will  be  good  to  the  extent  of  the  true  interest  of 
the  insured ;  and  in  case  of  loss,  all  the  underwriters  on  the 
several  policies  shall  pay  according  to  their  respective  subscrip- 
tions, without  regard  to  the  priority  of  their  dates.  And  it 
follows  from  thence,  that  all  the  underwriters  on  the  several 
policies  would  be  equally  bound  to  make  a  return  of  premium 
for  the  sum  insured  above  the  value  of  the  effects,  in  propor- 
tion to  their  respective  subscriptions." 

This  passage  is  plainly  erroneous  in  reference  to  a  return  of 
the  premium  on  prior  policies  effected  while  the  risk  is  pend- 
ing, until  the  value  of  the  subject  is  covered,  since,  as  Parke, 
B.,  of  the  English  Court  of  Exchequer,  remarked,  the  under- 
writers in  those  policies  are  liable  for  a  loss  to  the  full  amount 
of  their  policies,  at  least  until  the  subsequent  insurances  are 
effected,  and  are  consequently  not  liable  for  a  return  of  any 
part  of  the  premium.3  Accordingly,  Lord  Abinger,  C.  B.,  in 
the  same  case,  said,  that  the  doctrine  stated  by  Mr.  Marshall 
could  only  be  applicable  to  prior  policies  where  all  the  policies 
in  question  should  be  of  a  date  prior  to  the  commencement  of 
the  risk. 

1  See  cases  last  cited.  3  Fisk  v.  Masterman,  8  Mees.  & 

2  Marsh.  Ins.  2d  ed.  639 ;  3d  ed.     Welsh.  165. 
649. 
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The  case  was  one  of  over-insurance  by  divers  policies,  some 
made  in   London  and  some  in  Liverpool,  on  two  successive 
days,  on  the  cargo  of  a  ship  known  to  have  sailed,  destined 
for  Liverpool,  and  to  be  out  of  time  on  the  first  day,  when 
an  amount  less  than  that  of  the  cargo  was  underwritten  at  a 
premium  of  fifty  per  cent.,  and,  the  ship  being  heard  from  on 
the  next  day,  insurances  were  made  at  a  premium  of  ten  per 
cent.,  which,  with  the  prior  ones,  exceeded  in  the  aggregate 
the  amount  at  risk.     A  suit  was  brought  for  a  return  of  pre- 
mium on  two  policies  subscribed  by  the  same  underwriters, 
one  on  the  first  day,  and  the  other  on  the  second ;  presenting 
the  questions  whether  any  return  of  premium  was  due,  and  if 
any,  whether  it  should  be  on  all  the  policies  pro  rata,  or  only 
on  those  subscribed  on  the  second  day.     The  latter  question 
seems  to  have  occupied  the  counsel  and  the  court  exclusively, 
and  the  decision  "  per  curiam  "  was,  as  above  stated,  that  since 
the  first  insurers  had,  during  one  day,  been  liable  for  the  whole 
amount  insured  by  their  policies,  no  part  of  their  premiums 
could  be  reclaimed.     On  this  point  the  case  admitted  of  no 
other  judgment. 

Though  the  first  question  was  not  discussed,  the  judgment 
is  considered  by  Mr.  Arnould  l  as  overruling,  or  at  least  being 
inconsistent  with,  the  whole  array  of  antecedent  rulings  and 
judgments  in  England  respecting  double  insurance,  supported 
by  the  American  jurisprudence,  and  that  without  any  discus- 
sion, or  any  reasons  given,  so  far  as  appears  in  the  report  of 
the  case.  I  am  reluctant  to  put  so  broad  a  construction  upon 
the  decision.  It  does  not  necessarily  go  beyond  the  doctrine, 
that, 

Where  it  appears  by  the  policies  and  the  circumstances  that 
an  over-insurance  was  not  intended  by  the  assured,  or  under- 
stood by  the  underwriters,  the  premium  for  the  excess  of  the 
insurance  must  be  returned  by  the  later  of  the  policies  made 
while  the  risk  is  pending,  and  a  pro  raid  return  must  be  made 
on  all  the  insurances  which  take  effect  simultaneously,  provided 
the  policies  contain  no  express  provision  for  the  case. 

1  Am.  Mar.  Ins.  1231. 
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Yery  little,  if  any,  of  the  English  and  American  jurispru- 
dence is  irreconcilable  with  this  doctrine,  and  it  is  not  appar- 
ent that  the  practical  application  of  it  would  be  subject  to 
any  extraordinary  embarrassment. 

The  jurisprudence  imports  that  double  insurance  is  to  be 
presumed,  prima  facie,  to  be  intended  to  take  effect  as  such, 
and  that  the  burden  of  proof  is  on  the  party  asserting  the 
contrary. 

It  is,  however,  of  very  little  practical  importance  on  which 
side  the  theoretical  presumption  lies,  since  a  case  can  hardly 
be  imagined  in  which  the  policy,  the  evidence  of  custom  or 
the  particular  circumstances,  would  not  countervail  the  oppo- 
site presumption,  on  whichever  side  it  should  be. 

In  respect  to  the  admissibility  of  such  evidence,  it  is  recog- 
nized as  being  admissible  by  Lord  Mansfield  and  his  'asso- 
ciates.1 


SECTION    II.       STIPULATIONS    FOR    RETURN    OF    PREMIUM. 

1S39.  American  policies  generally  contain  a  provision,  that, 
"  if  the  assured  has  made  any  prior  insurance  upon  the  prop- 
erty, the  insurers  shall  be  answerable  only  for  so  much  as  the 
amount  of  such  prior  insurance  may  be  deficient  towards  cov- 
ering the  property,  and  shall  return  the  premium  upon  so 
much  of  the  sum  insured  as  they  shall  be  exonerated  from  by 
such  prior  insurance,"  excepting  one  half  per  cent.,  or  some 
other  part  of  the  premium. 

Where  the  expression  was  "prior  in  date,"  the  Supreme 
Court  of  Connecticut  held  it  to  be .  equivalent  to  "prior  in 
time " ;  and  different  policies,  bearing  the  same  date,  and 
being  executed  on  the  same  day,  evidence  was  admitted  to 
show  which  was  executed  first.2 

In  a  policy  effected  in  New  York,  on  the  29th  of  May,  it 
was  stipulated  to  return  fifteen  per  cent,  "in  case  an  insurance 

1  Godin    v.  London    Ass.  Co.,    1        2  Brown  v.   Hartford    Ins.   Co.,  3 
Burr.  489  ;   S.  C.,  1  Bl.   103,  stated     Day,  58. 
supra,  Vol.  I.  No.  373. 
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had  been  effected  in  Europe."  Another  policy  was  effected  at 
Hamburg  on  the  19th  of  June  following.  It  was  held  by  the 
Supreme  Court  of  New  York,  that  this  stipulation  referred  to 
a  prior  insurance  only,  and  accordingly  that  the  assured  were 
not  entitled  to  a  return  of  premium.1 

It  has  been  held  in  New  York,  in  an  action  on  a  policy  in 
which  it  was  stipulated  that  this  clause  should  take  effect  in 
case  of  a  prior  insurance  "  on  the  premises  aforesaid,"  that,  to 
make  the  clause  applicable,  the  two  policies  must  amount  to  a 
double  insurance,  or  that  they  must  be  on  the  same  subject, 
against  the  same  risks,  and  for  the  same  time.  The  policy  in 
question  was  made  in  New  York,  on  the  5th  of  October,  "  at 
and  from  Bayonne  to  the  first  port  the  ship  might  make  in  the 
United  States."  A  previous  policy  had  been  made  at  Phila- 
delphia, on  the  27th  of  September,  on  the  same  cargo,  "from 
Bayonne  to  New  York." 

The  risk  on  the  subsequent  New  York  policy,  therefore, 
commenced  retrospectively  earlier  than  that  on  the  prior 
Philadelphia  one,  since  the  risk  on  the  subsequent  policy 
covered  the  time  when  the  vessel  was  at  Bayonne,  whereas 
in  the  prior  Philadelphia  policy  it  did  not  attach  until  the  ves- 
sel sailed  ;  and  if  by  "  prior  ':  policy  had  been  meant  the  one 
on  which  the  risk  first  commenced,  the  New  York  policy 
would  have  been  the  prior  one.  But  the  time  of  making  the 
policy,  and  not  that  of  the  commencement  of  the  risk,  was 
apparently  considered  to  be  referred  to  in  the  clause  in  ques- 
tion. 

The  description  of  the  risks  differed  in  two  respects ;  that  in 
the  New  York  policy  commenced  "  at  "  Bayonne,  and  attached 
on  a  voyage  to  "any  port  "'  in  the  United  States;  whereas, 
the  risk  in  the  Philadelphia  policy  commenced  only  "  from  " 
Bayonne,  and  attached  only  on  a  voyage  "to  New  York." 
The  New  York  insurers  might,  therefore,  have  been  liable  for 
a  loss  to  the  whole  amount  insured  by  them,  if  it  had  hap- 
pened "at"  Bayonne,  or  on  a  voyage  to  some  port  of  the 

1  New  York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1. 
44* 
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United  States  other  than  New  York.  Since  the  New  York 
underwriters  had  been  liable  for  the  risk  on  the  whole  amount 
insured  by  them  "at"  Bayonne,  notwithstanding  the  Phila- 
delphia policy,  the  assured  was  held  not  to  be  entitled  to  any 
return  of  premium.1 

This  clause  is  not  applicable  to  simultaneous  policies,  since 
they  are  not  prior  and  subsequent  in  respect  to  each  other.2 

Such  policies  have,  accordingly,  as  above  stated,3  been  held 
to  take  effect  as  double  insurances,  where  their  amount  in  the 
aggregate  exceeds  the  insurable  value  of  the  subject ;  and  it 
follows  that  each  of  the  underwriters  is  liable  for  loss  to  the 
whole  amount  insured  by  his  policy,  at  the  election  of  the  as- 
sured, until  the  assured  is  fully  indemnified  for  the  loss,  and 
those  underwriters  who  thus  pay  above  their  ratable  proportion 
of  the  loss  are  entitled  to  a  pro  rata  contribution  from  the 
others.  And,  therefore,  no  return  of  premium  can  be  de- 
manded by  the  assured.4 

1840.  The  stipulation  for  a  return  in  case  of  safe  arrival, 
or  arrival  without  any  loss,  is  of  the  same  character  as  the 
abatement  of  one  or  two  per  cent,  in  the  payment  of  losses  ; 
it  is  an  enhancement  of  the  premium  in  case  of  loss,  as  the 
abatement  is  an  enhancement  of  it  in  general. 

Under  a  stipulation  for  return  of  a  part  of  the  premium  on 
sugars,  if  the  vessel  arrived,  Lord  Mansfield  and  his  associates 
held  it  to  be  returnable  on  arrival,  though  a  part  of  the  sugars 
were  lost.5 

Under  a  like  stipulation,  Sir  James  Mansfield  ruled  in  like 
manner.6 

So,  in  like  case,  Lord  Kenyon,  C.  J.,  and  Grose  and  Law- 
rence, Justices,  made  a  similar  decision  under  a  policy  on  the 
freight  of  a  vessel,  which  arrived  after  capture  and  recapture.7 

1  Col.  Ins.  Co.  v.  Lynch,  11  Johns.  5  Simond    v.     Boydell,    1    Doug. 
R.  233.  268. 

2  Wiggin  v.   Suffolk  Ins.  Co.,   18  6  Horncastle   v.    Haworth,   Marsh. 
Pick.  R.   145.  Ins.,  2ded.  674. 

3  Supra,  sect.  1,  No.  1837,  p.  516.  7  Aguilar    v.    Rodgers,    7  T.  R. 

4  See  supra,  ch.  3,  sect.  16,  No.  362,  421. 
363,  365,  o6t>,  and  cases  there  cited. 


SECT.  II.]    STIPULATIONS  FOR  RETURN  OF  PREMIUM.         523 

1841.  Whether  a  return  of  premium  must  be  made,  if  the 
event  on  which  the  return  is  stipulated  for  is  prevented  by  a 
loss  not  insured  against,  or  if  the  policy  is  forfeited,  making 
a  case  equivalent,  at  least  so  far  as  the  underwriters  are  con- 
cerned, to  the  happening  of  the  event  ? 

Lord  Ellenborough  and  his  associates  decided  against  a  re- 
turn under  a  stipulation  for  return  on  arrival  in  a  policy  on 
freight,  though  the  arrival  was  prevented  by  a  capture  which 
was  not  insured  against,1  which  made  the  case  as  good  a  one 
for  the  underwriters  as  if  the  vessel  had  arrived. 

Another  case  decided  by  Lord  Ellenborough,  C.  J.,  and 
Grose,  Le  Blanc,  and  Bayley,  Justices,  is  of  a  contrary  aspect. 
The  insurance  was  upon  goods  to  some  port  in  the  Baltic, 
"until  they  should  be  arrived  "  at  such  port,  and  "there  dis- 
charged and  safely  landed,"  free  from  seizure  in  port,  and  to 
return  a  part  of  the  premium  "for  arrival."  The  ship  arrived 
at  Pillau,  and  the  goods  were  seized  in  the  outer  harbor.  Mr. 
Justice  Bayley  said,  they  "  arrived  safely  for  the  purpose  of 
exonerating  the  underwriters  from  all  risks  of  the  voyage." 
And  the  opinion  of  the  court  was  in  favor  of  a  return.2 

Under  a  policy  from  Malta  to  St.  Petersburg,  to  return  a 
part  of  the  premium  if  the  risk  ended  safely  at  Gothenburg, 
the  risk  ended  at  the  Downs,  where  the  captain  gave  over  the 
voyage.  It  was  held  by  Thompson,  C.  J.,  and  Spencer,  J., 
and  their  associates  of  the  Supreme  Court  of  New  York,  that 
the  assured  was  entitled  to  a  return.3 

These  cases  favor  the  equitable  construction,  that  the  condi- 
tion of  arrival  or  other  event  on  which  the  return  is  to  depend, 
is  satisfied  by  the  underwriters  being  exonerated. 

The  stipulation  for  a  return  of  premium,  if,  in  the  course  of 
the  voyage,  the  vessel  did  not  proceed  from  T.  to  B.,  is  satis- 
fied by  a  deviation  on  leaving  T.4 

1842.  Under  a  stipulation  for  return  of  premium  in  case  of 

1  Kellner  v.  Le  Mesurier,  4  East,        3  Ogden    v.    Firem.  Ins.   Co.,  12 
396.  Johns.  R.  114. 

2  Dalgleish   v.    Brooke,    15    East,        4  Robertson    v.    Col.    Ins.    Co.,  8 
295.  Johns.  R.  491. 
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there  being  no  act  of  war  between  France  and  Spain,  within 
a  certain  time,  the  hostile  entry  of  French  troops  into  Spain, 
without  any  previous  declaration  of  war,  was  held  to  be  an 
act  of  war.1 

1843.  Under  a  condition  in  a  policy  on  a  ship/or  a  "  return 
of  premium,  if  sold  or  laid  up,  for  every  uncommenced  six 
months,"  it  was  held  that  the  assured  was  not  entitled  to  a  re- 
turn in  case  of  the  vessel's  being  laid  up  for  the  winter  merely, 
with  the  intention  of  employing  her  again  in  the  spring.2 

k 

SECTION    III.       FORFEITURE    OF    A    WARRANTY    OR    CONDITION. 

1844.  If  the  insurance  fails  so  that  the  underwriters  are 
never  liable,  in  consequence  of  misrepresentation,  concealment 
without  fraud,  or  by  a  non-fulfilment  of  a  condition  or  warran- 
ty when  the  risk  was  to  commence,  the  premium  is  returnable? 

That  non-compliance  with  an  express  warranty  or  condition 
is  a  ground  for  a  return  appears  from  many  cases,  some  of 
which  have  been  before  referred  to.4 

The  same  rule  is  applicable  to  a  non-compliance  with  the 
implied  warranty  of  seaworthiness  at  the  time  when  the  policy 
must  attach  if  at  all.5 

1  Pontzw.  La.  Ins.  Co.,  4  Martin's     Elhers  v.   Unit.  Ins.  Co.,    16  Johns. 
R.  N.  S.  80.  R.    128;    Duguet  v.   Rhinelander,    1 

2  Hunter  v.  Wright,    10  B.  &  C.     Johns.  Cas.  360. 

714.  5  Per    Lawrence,    J.,    Christie    v. 

3  As  to  misrepresentation,  see  Ty-  Secretan,    8  T.   R.    192  ;     Porter  v. 
ler   v.    Home,    Park,    8th   ed.    437  ;  Bussey,   1  Mass.  R.  436 ;  Penniman 
Chapman  v.  Fraser,  ibid.  450.  v.  Tucker,   11  Mass.   R.  66;  Graves 

4  Stevenson  v.  Snow,  3  Burr.  1237;  v.  Mar.  Ins.  Co.,  2  Caines's  R.  339. 
S.  C.,  1  Bl.  318;  Long  v.  Allen,  4  Condemnation    under    the    "rotten" 
Doug.  476  ;  Colby  v.  Hunter,  3  C.  &  clause    is  said  to  be  proof  of  unsea- 
P.  3  ;    S.  C.,  7   Moody   &    M.   81  ;  worthiness  at   the  commencement  of 
Henkle   v.   Roy.   Exch.   Ass.  Co.,   1  the  risk.     Per  Johnson,  J.,  giving  the 
Vez.    317;    Delavigne    v.   Unit.   Ins.  opinion  of  the  court,  Dorr  v.  Pac.  Ins. 
Co.,    1   Johns.    Cas.    310.     See  also  Co.,  7  Wheat.    R.   581.      Generally, 
Scriba   v.    Ins.    Co.   of    N.    Am.,  2  the  report  of  surveyors  refers  only  to 
Wash.  C.  C.  R.  107;  Murray  v.  Unit,  the  condition   of  the  ship  at  its  date. 
Ins.  Co.,  2  Johns.  Cas.  168  ;   Vos  v.  Mar.  Ins.  Co.  of  Alexandria  v.  \Vil- 
Unit.   Ins.   Co.,  2  Johns.   Cas.   180;  son,  3  Cranch's  R.  187. 
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SECTION  IV.   ILLEGALITY  AND  FRAUD. 

1845.  In  case  of  fraud  on  the  part  of  the  underwriter,  as 
xvhere  he  underwrites,  knowing,  at  the  same  time,  of  the  ar- 
rival of  the  property,  he  must  return  the  premium.1 

And  where  the  policy  is  void  on  account  of  his  fraud,  or 
where  he  knew,  at  the  time  of  underwriting,  that  it  was  void, 
it  is  held  hy  Valin,2  Pothier,3  and  Emerigon,4  that  he  is  not 
entitled  to  deduct  the  one  half  per  cent.  Marshall  cites  their 
opinions  as  being  law,5  and  of  this  there  seems  to  be  no  doubt, 
since  a  party  cannot  have  a  right  to  retain  money  fraudulently 
obtained. 

In  all  the  cases  where  the  assured  has  recovered  back  the 
premium  on  account  of  the  failure  of  the  risk  by  reason  of 
the  unseaworthiness  of  the  ship  or  of  any  forfeiture  of  an 
agreement  or  warranty  by  him,  courts  have  invariably  made 
honesty  and  fairness  on  his  part,  one  of  the  conditions  on 
which  he  is  entitled  to  recover  it. 

Where  the  insurance  was  void,  on  account  of  a  fraudulent 
concealment  of  a  letter  containing  information  which  would 
unquestionably  have  prevented  the  underwriter  from  taking 
the  risk,  the  assured  was  held  not  to  be  entitled  to  a  return  of 
premium.6 

Mr.  Ellis  doubts  whether  this  rule  applies  where  the  policy 
is  void,  in  consequence  of  the  misrepresentation  of  an  agent 
without  the  knowledge  of  his  principal ;  and  this  seems  to  be 
the  doctrine  of  a  case  cited  by  him.7 

Under  a  policy  on  distinct  successive  risks  stipulating  for  a 
separate  premium  on  each,  it  was  held  by  the  Supreme  Court 


1  3  Burr.  1909  ;   1  Bl.  594  ;  Park,     And  see  Tyler  v.  Horn,   I   Park,  7th 
562.  ed.  329  ;  Chapman  v.  Frazer,  3  Burr. 

2  Tit.  Ins.,  art.  10,  16,  17.  1361  ;  Chapman  v.  Kennet,   1  Park, 

3  Ins.  n.  181.  329. 

4  Tom.  II.  p.  169.  7  Dachett  v.  Williams,  Ellis  on  F. 

5  P.  677.  and  L.  Insurance,  142. 

6  Hoyt  v.  Oilman,  8  Mass.  R.  336. 
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of  New  York,  that  the  assured  did  riot,  by  his  fraudulent  act, 
in  setting  on  fire  and  scuttling  his  vessel  soon  after  sailing, 
forfeit  the  right  to  a  return  of  the  premium  for  the  subsequent 
stages  of  the  voyage.1 

1846.  If  the  contract  is  void  on  account  of  illegality,  the  as- 
sured is,  in  general,  not  entitled  to  a  return  of  the  premium  ; 
upon  the  principle  that  where  parties  are  in  pah  delictu,  neither 
has  a  remedy  against  the  other.2 

In  case  of  a  gaming  policy  in  violation  of  an  act  of  Parlia- 
ment, Lord  Mansfield  and  his  associates  held  that  the  premium 
could  not  be  recovered  back  after  the  risk  had  terminated,  but 
he  and  Mr.  Justice  Duller  were  inclined  to  the  opinion,  that  the 
assured  might  have  recovered  it  if  he  had  rescinded  the  con- 
tract before  the  termination  of  the  risk.3  And  a  case  of  a 
wager  policy  was  subsequently  decided  by  Lord  Mansfield  in 
favor  of  a  return  of  premium,  on  the  same  distinction,4  though, 
as  Mr.  Marshall  5  remarks,  by  a  misconstruction  as  to  the  con- 
tract not  being  executed. 

Other  similar  judgments  were  given  by  the  Court  of  King's 
Bench  in  Lord  Mansfield's  time,6  and  in  Lord  Kenyon's,7  and 
Lord  Ellenborough  intimated  that  a  return  of  premium  might 
be  claimed,  where  an  insurance  was  void  for  being  on  trade 
with  a  public  enemy,  in  case  of  the  trade  being  undertaken 
through  the  misconstruction  of  a  license.8 

It  is  difficult  to  put  these  cases  upon  any  ground  which 

1  Waters  v.  Allen,  5  Hill's  R.  421.     law  the  premium   of  an  illegal  insur- 

2  Vandyck  v.  Hewitt,   1  East,  96 ;     ance   may    be    reclaimed.      1  Emer. 
Briggs  v.    Lawrence,  3  T.  R.  454;     191  ;  Poth.  Ins.  n.  27. 

Clugas   v.   Penaluna,   4  T.  R.  466  ;         3  Lowry  v.  Bourdieu,  Doug.  468. 

Waymell   v.    Reed,    5    T.    R.   599;        4  Whartonu.  De  la  Rive,  Park,  373. 

Morck  v.  Abel,  3  B.  &  P.  35  ;  Andre        5  Ins.  p.  362,  n. 

v.  Fletcher,   3  T.  R.  266  ;  Lubbock        6  Jaques  v.  Golightly,  2  Bl.  1073 ; 

v.  Potts,  7  East,  449  ;  Cowie  v.  Bar-  Jaques  v.  Wilty,  1  H.  Bl.  65. 

her,  4  M.  &  S.  16;  Polyartu.  Leckie,        ?  Lacaussade   v.  White,  7  T.  R. 

6  id.  290  ;  Cope  v.  Rowlands,  2  Mees.  535. 

&  W.  67  ;  Juhel  v.  Church,  2  Johns.         8  Siffkin  v.  Allnutt,  1  M.  &  S.  39  ; 

Cas.  333  ;  Browning  v.  Morris,  Cowp.  Henry  v.  Staniforth,  4  Camp.   270; 

790.     It  seems  that  under  the  French  Hentig  v.  Staniforth,  5  M.  &  S.  122. 
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shall  make  them  exceptions  merely,  and  not  contradictions,  of 
the  general  doctrine  stated  above,  and  that  which  does  not 
permit  ignorance  of  the  law  to  be  alleged  in  support  of  a  claim. 
Lord  Ellenborough  subsequently  intimated  some  doubt  of 
these  decisions,  and  the  court  limited  the  right  to  claim  a  re- 
turn strictly  to  the  case  of  a  renunciation  of  the  contract  by 
the  assured  before  the  termination  of  the  risk  and  before 
bringing  the  suit.1 

In  case  of  insurance  in  England  for  a  Russian,  effected  by 
his  agent  in  England,  when  the  agent  and  the  underwriters 
had  not  learned  that  Russia  had  previously  commenced  hostili- 
ties against  England,  whereby  the  insurance  proved  to  be  void 
for  its  illegality,  Lord  Ellenborough  and  his  associates  de- 
cided for  a  return;2  but  this  was  a  mistake  of  fact  by  the 
parties,  and  not  of  law. 

A  similar  judgment  was  given  by  the  same  court  in  case  of 
insurance  on  the  reasonable  presumption  by  the  parties,  that  a 
vessel  had  not  sailed  from  Riga  until  after  the  date  of  a  license 
in  England,  where  it  proved  to  have  sailed  four  days  earlier, 
so  that  the  voyage  was  illegal,  and  the  policy  void.3  This 
also  was  a  mistake  of  fact. 

The  British  statute  against  the  exportation  of  wool  4  makes 
an  insurance  upon  such  an  exportation  void,  and  provides  that 
no  return  of  premium  shall  be  made  on  the  policy. 

SECTION    V.       WHAT    PAYMENT    IS    A    GROUND    TO    CLAIM    RETURN. 

1847.  To  give  a  right  to  claim  a  return  of  premium,  it  is 
not  requisite  that  the  premium  should  have  been  literally  paid, 
though  something  equivalent  to  payment,  as  between  the  as- 
sured and  underwriters,  must  have  been  done,  as  it  would  be 
absurd  to  claim  repayment  of  a  premium,  that  had  not,  as  be- 
tween the  parties,  been  paid. 

A  foreign  merchant  ordered  his  agent  in  London  to  effect 


'o* 


1  Polyart  v.   Leckie,   6  M.   &  S.        3  Hentig  v.  Staniforth,  5  M.  &  S. 
290.  122. 

2  Oom  v.  Bruce,  12  East,  225.  *  12  Geo.  II.  c.  21. 
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insurance,  who  employed  a  broker  for  that  purpose ;  the  un- 
derwriter charged  the  premium  to  the  broker,  he  to  the  agent, 
and  he  to  the  foreign  merchant ;  the  broker  at  the  same  time 
crediting  the  insurer  for  it,  he  having  an  account  both  with  the 
insurer  and  with  the  agent.  A  return  of  premium  becoming 
due,  a  question  was  made  whether  the  premium  should  be  con- 
sidered to  have  been  paid  as  between  the  assured  and  insurer, 
the  premium  having  only  passed  in  account  by  the  several 
parties,  but  not  having  been  actually  paid  by  either  of  them, 
and  in  the  mean  time  the  broker  and  the  agent  had -both  be- 
come bankrupt.  It  was  held,  that,  as  between  the  assured  and 
insurer,  the  premium  should  be  considered  as  having  been 
paid.1  It  is  a  general  rule  in  England,  that  the  broker  is 
debtor  for  the  premium,  and  his  being  so  is  a  payment  of  it 
as  between  the  assured  and  underwriter. 

It  has  been  held  in  Massachusetts,  that  the  assured  has  a 
right  to  a  return  of  a  premium  for  which  he  had  given  his 
negotiable  note,  which  had  not  been  paid  by  the  maker  nor 
negotiated  by  the  payee.  It  was  payable  to  the  broker  prob- 
ably, and  included  the  premium  for  the  different  underwriters, 
there  being  divers  underwriters,  the  one  of  whom  the  premium 
was  reclaimed  being  the  last.  Such  a  note  was  considered  at 
the  time  2  to  be  a  payment. 

The  common  clause  for  set-off  of  the  premium  note  and 
other  demands  against  any  claim  on  a  policy,  precludes  a  re- 
covery back  of  a  premium  which  has  never  been  paid. 

1  De  Gaminde  v.  Pigou,  4  Taunt.         2  Hemmenway    v.    Bradford,     14 
246.  Mass.  Rep.  121. 
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SECTION    I.       INSURANCE    AGENTS  IN    GENERAL. 

REVOCATION. 


APPOINTMENT. 


1S4S.  INSURANCES  are  frequently  effected,  and  losses  ad- 
justed, through  the  agency  of  brokers  and  other  agents. 

The  appointment  of  an  insurance  agent  may  be  by  writing, 
or  orally,  or  impliedly  by  the  course  of  business  and  corre- 
spondence between  the  principal  and  the  agent,1  and  one  is 
agent  of  another,  for  whom  he  volunteers  to  act  without  any 
authority  to  do  so,  where  such  other  recognizes  his  agency  and 
ratifies  his  acts.2 

A  parol  appointment  by  a  corporation  is  held  to  be  valid.3 

1849.  In  England,  as  has  been  already  mentioned,4  the 
broker  is  generally  considered  to  be  debtor  to  the  underwriter 
for  the  premium.  In  the  United  States  there  is  no  distinction. 
in  this  respect,  between  an  agent  for  insurance  and  any  other 
broker  or  agent.  The  broker  may  become  a  debtor  to  the  in- 
surer, or  a  creditor  to  the  assured,  for  the  premium,  in  virtue 
of  an  agreement  to  this  effect.5 

Marine  insurance  is  usually  done  through  insurance  brokers 

1  Story  on  Agency,  §§  45,  55.  4  Supra,  Vol.  I.  No.  507,  508. 

2  See  cases  infra.  5  Taylor  v.   Lowell,  3  Mass.  Rep. 

3  Perkins   v.    Wash.    Ins.  Co.,  4     331.     See  also  Bethune  v.  Neilson.  i) 
Cowen,  646.  Caines,  139. 
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in  England.1  In  the  United  States  insurance  is  not  ordinarily 
effected  by  agents,  except  where  the  assured  is  at  a  consider- 
able distance  from  the  place  where  the  policy  is  made ;  and,  in 
such  case,  the  insurance  is  most  frequently  made  by  the  gen- 
eral commercial  agent  of  the  assured,  but  in  some  instances 
by  an  adjuster  of  averages,  who  also  acts  as  an  insurance 
broker. 

The  general  custom  of  interposing  the  policy-broker  as  a 
middle-man  and  party,  in  respect  to  the  premium,  though  he 
is  not  a  party  to  the'  policy,  seems  to  have  arisen  in  England 
from  the  circumstance  of  the  assured  frequently  being  at  a  dis- 
tance from  the  underwriters  and  unknown  to  them ; 2  and  ac- 
cordingly, in  the  United  States,  the  factor  who  effects  an  in- 
surance for  a  distant  correspondent,  if  the  premium  is  not  paid 
immediately,  very  frequently,  probably  in  most  cases,  becomes 
responsible  for  it  by  giving  his  own  promissory  note  or  other- 
wise. 

In  England  the  policy-broker  usually  keeps  a  running  ac- 
count with  the  assured  by  whom  he  is  employed,  charging 
premiums  paid,  and  crediting  losses  and  returns  of  premiums 
received  on  his  risks,  which  account  is  settled  between  the 
parties  periodically. 

So  the  agent  for  an  underwriter  usually  keeps  a  similar  ac- 
count, crediting  premiums  received,  and  charging  losses  and 
returns  of  premiums  paid,  the  balance  being  settled  from  time 
to  time. 

Similar  running  accounts  are,  of  course,  kept  by  agents, 
factors,  and  correspondents  of  assureds  and  underwriters,  in 
the  United  States,  so  far  as  the  business  of  insurance  is  trans- 
acted through  agencies,  the  difference  being,  that  a  smaller 
proportion  of  insurance  business  is  thus  done,  and  the  agencies 
are  not  in  so  great  a  degree  exclusively  for  insurance. 

Where  the  agent  gave  his  promissory  note  with  a  surety  for 
the  premium,  the  underwriters  knowing  that  he  acted  only  as 
agent,  but  not  knowing  who  were  the  principals,  it  was  held 

1  Am.  Mar.  Ins.  108. 

2  Per  Bayley,  J.,  in  Power  v.  Butcher,  10  B.  &  C.  329,  at  p.  340. 
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in  Maryland,  that  the  assured  were  not  liable  to  the  underwrit- 
ers for  the  premium.1 

The  mere  circumstance  of  charging  the  premium  to  the 
managing  owner  of  a  vessel,  is  held  not  to  exonerate  the  other 
owners,  where  it  does  not  appear  that  credit  was  intended  to 
he  given  to  him  exclusively.2 

1850.  The  same  person  ma]/  be  agent  of  both  assured  and 
underwriters : 

As  where  the  same  broker  is  the  agent  of  the  assured  for 
effecting  the  policy,  and  of  the  underwriter  for  delivering  it  to 
the  assured  and  receiving  the  premium.3 

Where  both  the  assured  and  underwriters  concurred  in  the 
employment  of  an  auctioneer  to  sell  damaged  goods  for  the 
purpose  of  adjusting  a  particular  average,  the  auctioneer  being 
nominated  by  the  underwriters,  and  the  assured's  agent  being 
instructed  by  them  as  to  the  preparation  of  the  goods  for  sale, 
his  charge  therefor  and  that  of  the  auctioneer  being  part  of 
the  loss,  the  question  arose,  of  which  party  the  auctioneer  was 
the  agent  for  accounting  for  the  net  proceeds  of  the  sales, 
which  he,  having  become  insolvent,  had  failed  to  pay  over. 
If  he  was  agent  for  the  underwriters  exclusively,  for  this  pur- 
pose, they  were  liable  for  the  whole  value  of  the  goods,  as  in 
a  total  loss,  though  no  abandonment  had  been  made  ;  but  if 
exclusively  of  the  assured,  or  if  of  both  parties,  then  the  un- 
derwriters were  not  answerable  for  the  proceeds.  Oakley, 
C.  J.  and  his  associates  intimate  an  opinion,  that  the  auctioneer 
was  agent  of  the  assured.4 

o 

The  master  of  the  vessel  is,  as  we  have  seen,5  the  agent  of 
both  parties  as  to  the  navigation  of  the  ship,  and  the  sale  of  it 

1  Patapsco   Ins.    Co.  v.    Smith,    6         3  Acey    v.    Fernie,    7    Mees.     & 
Har.  &  Johns.  166.     Had  the  under-     Wels.  151. 

writers   not    known    that   the    agents        4  Jellinghaus  v.  N.  Y.  Ins.  Co.,  4 

acted  merely  as  such,  the  court  were     Sandf.  Rep.  of  Sup.  Ct.  of  the  City  of 

of  opinion  that  the  principals   would     New  York,  18. 

have  been  liable,  and  cited  Patterson        5  Supra,  Vol.  I.  No.  1049. 

v.  Gandasequi,  15  East,  62. 

2  Robinson   v.    Gleadow,   2   Bing. 
N.  C.  156. 
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in  case  of  necessity,1    so  that    neither   is  answerable  to  the 
other  in  respect  of  his  acts  done  in  good  faith. 

1851.  Insurance  may  be  effected  by  either  partner  on  the 
property  of  a  Jinn  for  carrying  on  any  branch  of  business 
generally  : 

As  a  policy  on  a  ship  belonging  to  the  firm.2 

1852.  It  has  been  stated  in  divers  cases,  that  one  of  several 
joint  proprietors  cannot,  merely  as  such,  and  without  the  au- 
thority or  assent  of  the  others,  express  or  implied,  insure  for 
all.3     It  is  intimated  by   Mr.  Justice  (afterwards  Chancellor) 
Kent,  that  one  of  two  joint  shippers  of  a  cargo  has  not,  merely 
as  such,  authority  to  insure  for  both.4     The  same  doctrine  is 
assumed  in  a  Massachusetts  case,  in  respect  to  an  insurance  of 
a  ship  ordered  by  one  of  the  owners.5     There  are,  however, 
divers  authorities  to  the  very  reasonable  doctrine,  that, 

Where  one  of  the  joint  owners,  or  parties  jointly  concerned 
in  a  particular  vessel  or  cargo  or  other  subject,  or  one  of  the 
parties  jointly  concerned  in  a  particular  voyage  or  adventure, 
or  mercantile  enterprise,  has,  by  consent  of  the  others,  the  di- 
rection or  management,  he  is  thereby  authorized  to  effect  in- 
surance, and  to  represent  the  joint  interest  in  all  matters  inci- 
dental to  the  insurance. 

Where  one  of  the  two  parties  jointly  concerned  in  the  pur- 
chase and  sale  of  a  quantity  of  salt  sent  to  market  from  the  in- 
terior of  New  York,  having  charge  of  it  as  managing  proprietor, 
signed  a  promissory  note,  in  the  names  of  himself  and  his  co- 
proprietor,  for  some  expenses  incurred  in  forwarding  the  article, 
the  Supreme  Court  of  that  State  held  the  note  to  be  valid  as 
that  of  the  partnership,  without  proof  of  any  special  assent  of 
the  other  partner  to  the  making  of  the  note.  Mr.  Justice 

1  Supra,  No.  1569.  4  Lawrence  v.  Sebor,  2  Caines's  R. 

2  Hooper  v.  Lusby,  4  Camp.  66.         203.      See   also   Lawrence    v.    Van 

3  French    v.    Backhouse,    and  the     Home,  1  Caines's  R.  276. 

same    Plaintiff  v.    Toulston,  5  Burr.         5  Foster  v.  U.  S.  Ins.  Co.,  11  Pick. 
2727  ;  Ogle  v.  Wrangham,  per  Ken-     85. 
yon,  C.  J.,  Abbott  on  Shipp.,  5th  ed. 
p.  76  ;  Bell   v.   Humphries,  2  Stark. 
R.  345. 
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Sutherland,  giving  the  opinion  of  the  court,  says:  "  Partners 
in  a  specific  purchase  or  adventure  have,  in  relation  to  that 
adventure,  all  the  rights,  and  are  subject  to  all  the  liabilities,  of 
general  partners." l  The  proposition,  however,  should  be 
limited  to  the  managing  partner,  as  it  was  doubtless  intended 
to  be.a 

1853.  The  agent  for  one  or  both  parties  to  a  policy  some- 
times also  himself  becomes  a  party,  in  respect  to  one  of  them, 
collaterally,  as  guarantor  for  the  payment  of  premiums  to  the 
underwriters,  where  he  is  not,  as  he  usually  is  in  England, 
himself  the  debtor  for  the  premium  ;  or  by  becoming  answer- 
able for  the  payment  of  losses  and  returns  of  premium  to  the 
assured. 

This  relation  to  the  principal  is  assumed  by  the  agent  del 
credere,  and  sometimes  otherwise.  The  responsibility  of 
agent  del  credere  is  usually  taken  by  merely  charging  a  guar- 
anty commission  in  the  agent's  accounts.  Where  the  agent  is 
himself,  as  he  commonly  is  in  England,  the  debtor  for  the 
premium,  there  is  no  room  for  his  guaranty  of  the  premium, 
but  where  he  is  not  the  principal  debtor,  he  may  guaranty  the 
payment  of  the  premium  to  the  underwriter,  and  he  some- 
times guaranties  the  payment  of  the  loss  to  the  assured,  espe- 
cially where  the  insurance  is  by  individual  underwriters,  or 
the  assured  is  a  resident  in  a  foreign  country. 

In  respect  to  the  question,  whether  the  contract  of  guaranty 
by  an  agent  del  credere  for  effecting  an  insurance  is  within 
the  statute  of  frauds,  and  so  void,  if  not  in  writing,  Mr.  Duer3 
understands  the  contract  to  be,  not  "a  promise  to  answer  for 
the  debt  or  default  of  another,"  but  an  original  independent 
contract  of  guaranty,  and  binding  upon  the  agent,  though  not 
in  writing,  as  being  a  distinct,  independent  contract  between 

1  Cumpston    v.    McNair,  1  Wend.  Mr.  Justice  Sutherland  in  support  of 

R.  457;  Watson  on  Partnership,  40;  the  decision. 

Holmes   v.    The  United   Ins.  Co.,   2  2  See  also  Robinson  v.  Gleadow,  2 

Johns.  Cas.  329  ;  Livingston  t>.  Roose-  Bing.  N.  C.  156. 

veil,   4  Johns.  R.   265  ;  and   Post  v.  3  Vol.  II.  p.  339,  Lect.  12,  s.  43. 
Kimberly,  9    id.   479,    are    cited  by 

45* 


534  INSURANCE    AGENTS.  [CHAP.  XXIII. 

the    agent   and  his  principal.      And   so  it  has   been  held  in 
Massachusetts  J  and  New  York.2 

The  agent  del  credere  being  a  guarantor,  his  liability  de- 
pends on  the  debtor's  failure  to  pay,  and  being  in  fault.3 

1854.  The  ship's  husband  has  not,  merely  as  such,  authori- 
ty to  insure.* 

1855.  Nor  is  the  master  of  the  ship,  merely  as  such,  author- 
ized to  insure;  though  in  disasters,  and  by  the  exigency  of 
the  circumstances,  he  is  sometimes  invested  with  a  general 
authority  as  agent  of  the  parties  for  the  management  of  the 
ship  and  cargo : 

As  in  bottomry  of  the  vessel  by  the  master  in  an  emergency, 
which  is  a  species  of  insurance.5 

1856.  The  supercargo  is  not  ordinarily  agent  for  effecting 
insurance.     He  may,  however,  be  authorized  by  the  particular 
circumstances  to  get  insurance  on  the  cargo ;  as  where  it  is 
waiting  for  a  market,  after  being  landed.6 

1857.  An  agent  for  procuring  consignments  is  not,  in  that 
capacity  merely,  an  agent  for  either  consignor  or  consignee  to 
effect  insurance  ;  though  he  may  be  such  7  in  emergencies,  and 
under  peculiar  circumstances,  as  in  the  cases  before  mentioned 
of  the  master  and  supercargo.8 

1  Swan    v.    Nesmith,  7  Pick.    R.  Ifi6  ;  Leverick  v.  Meigs,  1  Cow.  645  ; 
220.  Thompson  v.  Perkins,  3  Mason,  232. 

2  Wolff  v.    Koppal,    5   Hill's    R.  It    was   held    in   Gove    v.  Dubois,   1 
448  ;  S.  C.,  2  Denio's  R.  448.     See  Term  Rep.  112,  and  iti  Bize  v.  Dick- 
also  Houlditch  v.   Milne,  3  Esp.  86;  erson,  ibid.  285,   that   the    agent  del 
Williams    v.    Leper,    3  Burr.    1886  ;  credere  was  liable  absolutely,  and  in 
Castling   v.    Aubert,    2    East,     325;  the   first  instance;    but  this  doctrine 
Leonard  v.  Bredenbrugh,  8  Johns.  R.  has  been  overruled  by  the  cases  above 
29,  at  p.   39,    per  Kent,  C.  J.     See  cited. 

also,  as  to  the  distinction  between  the  4  French   v.    Backhouse,    5    Burr. 

consideration  of  the  original  debt,  and  2727. 

a  new  and  distinct  one,  the  remarks  of  5  See  supra,  No.  1561. 

Parker,  C.  J.,  in  Allen  v.  Thompson,  6  Per   Jones,  J.,    in  De  Forest  v. 

10  N.  Hamp.  R.  32.  Fulton  Ins.   Co.,  1  Hall,  84. 

3  Morris  v.  Cleasby,   4    M.  Si  S.  7  Randolph   v.    Ware,   3    Cranch, 
566,    574  ;     Peale   v.     Northcote,    7  503. 

T..mit.   478;    Gall  v.    Comber,   ibid.         8  See  2  Duer,  Mar.  Ins.  101,  Lect. 
558;  Hornby    v.    Lacy,    6   M.   &  S.     10,  s.  8. 
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1858.  A  consignee,  to  whom  property  is  consigned  to  be  sold 
by  him,  'merely  as  factor  of  the  consignor,  or  other  party, 
though  he  has  himself  an  insurable  interest  of  his  own  to  the 
amount  of  his  commissions,  and  of  his  advances,  for  which  he 
has  a  lien  on  the  consigned  subject,  is  not,  merely  in  his  char- 
acter as  such  consignee,  vested  with  authority  to  effect  insur- 
ance on  the  subject  for  his  principal,  while  it  is  in  transit. 

Any  insurance  so  made  by  him  without  instructions  will, 
therefore,  be  a  voluntary  insurance,  and  its  validity  will  de- 
pend upon  its  being  ratified  by  the  party  for  whose  benefit  it 
is  made. 

After  goods  have  come  into  the  hands  of  the  consignee,  he 
may  be  bound  by  the  custom  in  like  cases  to  effect  insurance,1 
or  by  the  unusual  delay  for  a  market,2  or  by  any  extraordinary 
circumstances  under  which  a  merchant  of  ordinary  intelligence 
and  diligence  would,  without  doubt,  effect  insurance.  The 
insurance  usually  required  in  such  case  is  that  against  fire,  but 
there  is  as  good  reason  for  insuring  against  any  other  impend- 
ing peril  threatening  the  destruction  of  the  property  at  the 
time,  and  which  is  ordinarily  insured  against,  and  can  be  in- 
sured against  at  a  reasonable  premium. 

A  trustee  in  the  full  sense  of  the  term  is,  as  we  have  seen,3 
invested  with  all  the  authority  and  legal  rights  of  absolute 
ownership  in  respect  to  insurance,  as  well  as  in  other  respects. 
The  commissioners  to  whom  the  Dutch  prizes,  taken  in  con- 
templation of  hostilities,  were  consigned  by  order  of  the  Brit- 
ish government,  were  considered  to  be  trustees  in  the  full  ex- 
tent of  that  term,  in  cases  which  arose  upon  the  policies  on 
the  prizes.4  Mr.  Justice  Jones  considers  a  consignee,  to  whom 
a  consignment  is  made  for  the  purpose  of  taking  charge  and 

1  Per  Washington,!.,  in  Kingston  3  Supra,  Vol.  I.  p.  167,  No.  293. 
v.  Wilson,  4  Wash.  C.  C.  R.  310,  at  4  Lucena  v.  Craufurd,  3  B.  &  P. 
p.   315.     See   also   remark    of  Wai-  75;  S.  C.,  5  id.  269  ;  and  other  cases, 
worth,  Chancellor,  to  the  same  effect,  See  also  Wolff  v.  Horncastle,  1  B.  & 
Brisban  v.  Boyd,  4  Paige's  Ch.  R.  17,  P.  316;  and  see  supra,  Vol.  I.  p.  183, 
at  |>.  20.  No.  324. 

2  Supra,  De  Forest  v.  Fulton  Ins. 
Co.,  1  Hull,  84. 
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disposing  of  goods,  to  be  a  trustee  in  the  full  extent  of  the 
term,  in  respect  to  insurance  of  goods  in  his  hands ; l  but  this 
position  is  not  sustained  by  the  jurisprudence  on  the  subject. 

In  case  of  a  consignment  to  the  general  agent  of  the  shipper, 
with  instructions  to  pass  over  the  bill  of  lading  to  a  company 
for  which  the  goods  were  intended,  that  the  company  "might 
have  an  opportunity  to  insure  "  for  themselves,  where  the  com- 
pany refused  the  consignment,  the  general  agent  was  consid- 
ered to  be  authorized  to  insure  for  the  consignors.2 

1859.  A  prize  agent  is,  as  such,  an  agent  to  effect  insur- 
ance : 

As  where  he  is  appointed  "to  act  on  behalf  of  all  interested 
in  the  capture."  3 

An  agent  authorized  to  treat  and  compromise  with  the  cap- 
tors, for  ships  and  their  cargoes,  and  defray  costs  and  charges, 
and  pay  all  demands  on  the  ships  and  cargoes,  and  forward 
the  same  to  London,  was  held  by  Lord  Ellenborough  and  his 
associates  to  be  thereby  authorized  to  effect  insurance.4 

1860.  An  agent  for  procuring  consignments  to   a  foreign 
house  is  not,   independently  of  any  general  custom,  or  any 
practice  between  the  parties,  the  agent  of  such  house  for  re- 
ceiving orders  to    make    insurance    on    consignments   made 
to  it.5 

1861.  Where  the  relation  of  principal  and  agent  subsists 
between  parties,  an  undertaking  by  the  agent  to  procure  in- 
surance in  a  particular  instance  is  binding,  and  constitutes  him 
the  responsible  agent  of  the  principal  for  that  purpose.6 

1862.  Where  a  party,  having  had  no  relation  with  another 
asJtis  agent  or  correspondent,  is  requested  to  act  as  such,  he 

1  De  Forest  v.  Fulton   Ins.    Co.,  4  Robertson  v.  Hamilton,  14  East, 
1  Hall,  84.  522. 

2  Wolff  v.  Horncastle,  3  B.  &  P.  5  Per  Johnson,  J.  and  Paterson,  J., 
316.  in    Randolph    v.    Ware,    3    Crunch, 

3  Stirling    v.    Vaughan,    11  East,  503. 

619  ;  and    see    Routh   v.    Thompson,         6  Thome  v.  Deas,  4  Johns.  R.  84, 
ibid.  428,    and  Craufurd    v.  Hunter,     and  cases  generally. 
8  T.  R.  13,  and  other  cases  of  insur- 
ance on  the  Dutch  prizes. 
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is,  of  course,  at  liberty  to  decline,  but  seems  to  be  bound  to 
give  notice  of  his  declining,  provided  he  is  a  person  to  whom 
application  would  naturally  be  made,  in  the  usual  course  of 
trade,  and  if  the  party  making  the  proposal  is  liable  to  be  preju- 
diced by  the  want  of  an  agent.1 

1803.  Although  the  agent  may  be  under  no  obligation  to 
comply  with  the  order  to  get  insurance,  yet  if  he  undertakes 
it,  he  will  be  answerable  for  its  due  execution? 

1864.  A  party  having  possession  of  property,  as  agent  or 
trustee,  with  a  general   authority   and   discretion   as  to   the 
management  and  disposal  of  it,  is  agent  to  effect  insurance 
under  circumstances  in  which  his  principal,  or  the  party  in- 
terested, has  no  opportunity  to  instruct  him  respecting  insur- 
ance, or  it  may  be  reasonably  inferred  to  be  left  to  his  discre- 
tion? 

1865.  The  delivery  of  the  policy  to  a  person  constitutes  him 
an  agent,  and  letting  it  remain  in  his  possession  as  agent  con- 
tinues his  agency  for  attending  to  the  matters  relative  to  the 
insurance  for  more  or  less  purposes,  according  to  the  circum- 
stances.^ 

1866.  There  is  a  distinction  of  agencies,  as  being  gratuitous 
or  for  a  compensation.      Where  it  is  understood  that  the  agen- 
cy, if  undertaken,  is  to  be  gratuitous,  a  mere  promise  to  act  as 
agent,  being  without  consideration,  is  not  binding,  and  does 
not  constitute  the  promisor  agent : 

As  where  a  part-owner  of  a  vessel  promised  the  other  part- 
owner  to  effect  insurance  for  both,  and  neglected  it,  and  the 
vessel  was  lost  uninsured.5 

1  See  Smith  v.  Lascelles,  2  T.  R.     23  Wend.  R.  18;  Shee  v.  Clarkson, 
187,  per   Ashhurst,  J.  ;    1  Emer.  p.     12  East,  507  ;  Bethune  v.  Neilson,  2 
148,  c.  5,    s.  87 ;    and  2  Duer,  Mar.     Caines's  R.  139. 

Ins.  p.  120,  Lect.  10,  s.  14.  5  Thome  v.  Deas,  4  Johns.  R.  84, 

2  French  v.  Reed,  6  Binn.  308.  where  the  authorities,  from  the  Year 

3  See   2   Duer,  Mar.  Ins.  p.   114,  Books  downward,  are  thoroughly  re- 
Lect.  10,  s.  11  ;  De  Forest  v.  Fulton  viewed   by   Mr.   Chief  Justice  (after- 
Ins.    Co.,    1    Hall,  84;    Cornwal    v.  wards   Chancellor)   Kent.      See  De- 
Wilson,  1  Vez.  sen.  511.  lany  v.  Stodart,   1  T.  R.  22. 

4  Lightbody  v.   N.  Am.  Ins.  Co., 
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1867.  If  a  person  actually  undertakes  a  commission,  the 
execution  of  an  order,  or  the  performance  of  any  service,  for 
another,  he  thereby  becomes  the  agent  of  such  other  for  the 
proposed  purpose,  and  assumes  responsibility  as  agent.1 

1868.  Insurance  being  made  by  a  person  acting  voluntarily, 
without  instructions  or  order  from   the  party   interested,  for 
whom  the  policy  is  intended,  will,  if  it  is  ratified  by  such 
other,  be  available  to  him.2 

So  where  an  agent  exceeds  his  authority,  the  ratification  of 
the  principal  will  render  his  acts  valid,  and  such  ratification 
will  be  presumed  from  the  silence  of  the  principal,  after  he  has 
received  notice  of  what  his  agent  has  done.3  This  rule  is 
limited  by  Parker,  C.  J.  to  cases  where  immediate  notice  is 
given  by  the  agent.  He  says:  "A  delay  to  give  notice  until 
an  election  to  approve  or  disapprove  would  be  attended  with 
no  advantage  to  the  principal,  defeats  the  right  to  construe 
silence  into  ratification."  4 

In  such  case  the  ratification,  by  adopting  the  acts,  consti- 
tutes the  agency  retroactively?  and  the  bringing  of  an  action 
on  the  policy  is  a  ratification. 

A  conditional  ratification  is  good,  if  the  contingency  on 
which  it  depends  has  happened.  Insurance  being  made  in 
New  York  by  B.  for  F.,  of  Carthagena,  in  South  America,  for 
a  voyage  from  the  latter  place  to  the  former,  without  instruc- 
tions therefor,  though  B.  had  been  the  general  agent  of  F.  in 
New  York,  and  notice  thereof  being  given  to  F.,  he  answered, 
that,  if  other  insurance  which  he  had  ordered  should  not  have 

• 

1  Thome  v.  Deas,  4  Johns.  R.  84  ;     Fulton   Ins.    Co.,  1  Hall,  84  ;  Story 
Coggs  v.   Barnard,  2  Ld.  Raymond,     on  Agency,  §§  253,  261. 

909  ;    see  also    this  case   with  notes  3  Armstrong  v.  Gilchrist,  2  Johns. 

in  Smith's  Leading  Cases.     Wilkin-  Cas.   424;    Caines   v.  .Bleecker,    12 

son  v.  Coverdale,  1  Esp.  R.  75  ;  and  Johns.  R.  300. 

see  2  Duer,  Mar.  Ins.    130 ;    1  Arn.  4  Amory   v.    Hamilton,    17    Mass. 

Mar.  Ins.  151.  R.  103. 

2  Dorr  w.    New   Eng.  Ins.  Co.,  4  5  Clement  17.   Jones,  12  Mass.  R. 
Mass.    R.    221;    United  Ins.   Co.  v.  60;  Finney  v.  Fairhaven  Ins.  Co.,  5 
Robinson,  2  Caines's  R.  280  ;  Abbott  Mete.  R.  192. 

v.  Broome,   1  id.  302  ;  De  Forest  17. 
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been  made,  and  if  the  ship  should  not  have  arrived  safe,  he 
wished  the  policy  to  stand,  otherwise  to  be  cancelled,  and  the 
expense  charged  to  him,  F.  The  vessel  had  not  arrived,  and 
was  out  of  time  when  this  answer  was  received  in  New  York, 
and  in  fact  totally  lost,  and  the  other  insurance  ordered  by  F. 
had  not  been  made.  This  was  held  by  Mr.  Justice  Oakley, 
of  the  Superior  Court  of  the  City  of  New  York,  to  be  a  suffi- 
cient ratification,  and  judgment  was  given  for  the  loss.1 

1869.  An  agent  may  employ  a  sub-agent,  but  cannot,  with- 
out the  consent  of  his  principal,  delegate  his  authority  and 
transfer  his  responsibility  to  another. 

A  consignee  of  goods  having  indorsed  the  bill  of  lading  to 
another,  who  sold  them  and  became  bankrupt  with  the  pro- 
ceeds in  his  hands,  it  was  ruled  by  Lord  Ellenborough.  that 
the  consignee  was  still  agent  and  responsible  to  the  con- 
signor.2 

1870.  If  the  agent   employed   by  the  principal  appoints  a 
sub-agent  who   is    adopted    by    the  principal,  the    sub-agent 
thereby  becomes  the  direct  representative  of  the  principal.3 

Brokers  residing  in  London  employed  another  at  Newcastle 
to  effect  a  policy,  and  the  assured  afterwards  corresponded 
concerning  the  recovery  of  the  loss  directly  with  the  New- 
castle broker,  to  whom  the  loss  was  paid  by  the  insurers;  but 
before  paying  over  the  amount  to  the  assured,  he  became 
bankrupt.  The  assured  then  claimed  the  amount  against  the 
London  brokers,  but  Mr.  Justice  Buller  said:  "  If  he  had  in- 
tended to  insist  on  his  right  to  recover  the  money  of  them,  he 
should  not  have  looked  to  the  other  broker  at  all."  4 

• 

1871.  The  revocation  of  the  authority  of  the  agent  to  effect 
an  insurance,  will  not  defeat   any  agreement  he  may  have 
made  for  the  insurance  ;  though  he  will  cease  to  be  authorized 
to  bind  his  principal  further. 

Under  the  English  law  and  practice,  if,  after  the  unstamped 
slip  is  signed,  the  order  for  the  insurance  is  countermanded 

1  Bridge  v.    Niagara  Ins.    Co.,   1         3  Mann  v.  Forester,  4  Camp.  60. 
Hall,  247.  4  Smith  v.  Cologan,  2  T.  R.  188,  n. 

2  Corlett  v.  Gordon,  3  Camp.  472. 
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by  the  principal,  and  the  agent,  notwithstanding,  proceeds  to 
effect  a  policy,  and  pay  the  premium,  he  will  pay  it  in  his 
own  wrong ;  for  the  slip,  not  being  stamped,  was,  at  most,  a 
merely  honorary  engagement.1 

Where  a  broker  paid  the  premium  to  the  underwriter,  after 
notice  from  the  assured  not  to  pay  it,  as  the  property  had  not 
been  put  at  risk,  it  was  held  that  he  could  not  recover  it  from 
the  assured.2 


SECTION    II.       AGENTS    OF    UNDERWRITERS. 

1872.  Authority  to  an  agent  to  subscribe  policies  for 
another,  is  usually  given  by  a  more  formal  appointment  than 
that  to  procure  insurance. 

If  the  party,  in  whose  behalf  another  has  signed  a  policy,  as 
his  agent,  has,  by  his  acts  or  neglect,  authorized  third  persons 
to  suppose  such  other  to  be  his  agent  for  the  purpose,  he  is 
bound  by  the  subscription,  whether  the  authority  is  given  to 
the  agent  with  greater  or  less  formality,  or  has  not  been  given 
at  all,  or  has  been,  as  between  the  agent  and  principal,  wholly 
revoked,  without  notice  of  the  revocation  being  given  to  par- 
ties interested  and  entitled  thereto. 

Lord  Ellenborough  ruled  that  proof  of  the  agent's  hand- 
writing, and  that  the  underwriter  had  before  paid  losses  on 
policies  subscribed  for  him  by  the  same  agent,  was  sufficient 
prima  facie  evidence  of  the  agency.3 

In  case  of  an  agent  in  London  of  an  Irish  insurance  com- 
pany subscribing  an  indorsement  on  the  policy  for  his  princi- 
pals, changing  the  voyage,  anql  substituting  St.  Johns,  in  New 
Brunswick,  for  Quebec,  as  a  port  of  destination,  Lord  Tenter- 
den  ruled  that  proof  of  the  acquiescence  of  the  principals  in 
similar  previous  changes  of  the  voyage,  by  an  agreement  made 
by  the  same  agent,  was  evidence  of  his  authority  to  make  the 
change  in  this  case.4 

1  Warwick  v.  Slade,  3  Camp.  127.  88  ;  Brockelbank  v.  Sugrue,  1  Mood. 

2  Shoemaker    v.    Smith,   2    Binn.  £  Rob.  102;  S.  C.,  5  C.  &  P.  21 ; 
239.  S.  C.,5  B.  &  Ad.  81. 

3  Haughton  v.  Ewbank,  4  Camp.         4  S.  C. 
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1873.  An  agent  to  subscribe  policies  is  not,  merely  in  virtue 
of  such  agency,  authorized  to  settle  and  pay  losses  under  it,  or 
entitled  to  set  off  a  loss  against  premiums  due  from  him  to  the 
underwriter.1 

It  must  depend  wholly  upon  the  custom  of  the  place,  and 
the  relation  of  the  principal  and  agent  to  each  other,  in  busi- 
ness and  correspondence,  whether  authority  to  subscribe  the 
underwriter's  name  to  a  policy  is  a  ground  to  infer  authority 
to  adjust  or  pay  a  loss.  It  is  stated  by  Lord  Ellenborough  in 
a  nisi  prius  case,  that  authority  to  sign  a  policy  is  such  to 
adjust  a  loss.2  This  proposition  must  have  reference  to  the 
usage  and  course  of  business  in  England,  or  merely  in  Lon- 
don ;  for  independently  of  the  usage,  or  the  course  of  business 
between  the  parties,  as  in  the  United  States,  for  instance, 
where  the  course  of  business  is  different,  it  cannot  be  supposed 
that  a  power  to  subscribe  policies,  or  any  other  species  of  con- 
tract, for  a  principal,  however  formally  or  informally  given,  is, 
merely  of  itself,  a  ground  from  which  to  infer  authority  to  set- 
tle all  claims  arising  on  the  contract  against  the  principal. 

1874.  Whether  authority  to  subscribe  a  policy  for  the  un- 
derwriter is  such  to  settle  a  loss  under  it  for  him  ? 

Lord  Ellenborough  ruled  it  to  be  so.3 

But  surely  no  such  general  rule  will  hold.  The  most  that 
can  be  said  is,  that  it  is  one  circumstance  tending  to  show 
such  authority,  of  greater  or  less  weight  according  to  the  prior 
business  relations  of  the  parties,  the  profession  of  the  agent, 
and  the  particular  circumstances. 

The  fact,  that  the  underwriter  has  previously  paid  losses  ac- 
cording to  an  adjustment  made  by  a  person  assuming  to  act 
for  him  in  settling  a  loss,  is  some  evidence  of  his  still  being 
agent  for  the  same  purpose,  of  greater  or  less  weight  according 
to  the  circumstances. 

Lord  Ellenborough  ruled  that  it  was  sufficient  evidence  to 
render  an  award  binding  upon  the  underwriter,  which  was  made 

1  Bell  v.  Auldjo,  4  Doug.  48. 

2  Richardson  v.  Anderson,  1  Camp.  43,  n. 

3  S.C. 

VOL.  n.  46 
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under  a  submission  to  arbitrators  by  an  agreement  of  the 
agent.1  It  may  be  presumed,  however,  that  there  were  cir- 
cumstances in  the  case  tending  to  move  the  acquiescence  of 
the  underwriter  in  the  submission. 

1875.  An  agent  in  a  foreign  port  to  communicate  informa- 
tion to  insurers  respecting  marine  risks,  and  advise  them  gen- 
erally of  matters  affecting  their  interests,  is  not  authorized  to 
receive  notice  of  an  abandonment,  so  as  to  bind  them : 

As  the  agents  of  Lloyds'.2 

1876.  An  agent  of  a  fire  insurance  company  for  making 
surveys  of  subjects  proposed  for  insurance,  and  for  receiving 
applications  for  insurance,  who  is  declared,  by  the  conditions 
annexed  to   the  policy,  to  be  "  the  agent  of  the  applicant  as 
well  as  of  the  company,"  in  making  applications,  is  their  agent 
for  receiving  notice  of  a  prior  insurance,  under  a  condition  in 
the  policy,  that  such  notice  must  be  given. 

Verbal  notice  of  a  prior  insurance  to  such  an  agent  is  held 
by  Cady,  Paige,  Willard,  and  Hand,  Justices  of  the  Supreme 
Court  of  New -York,  in  one  of  the  judicial  districts,  to  be 
notice  to  the  company,  though  not  communicated  to  them  by 
the  agent.3 

1877.  The  bankruptcy  of  the  underwriter  is  a  revocation  of 
the  authority  of  his  agent,  the  broker,  to  settle  losses.4 

• 

SECTION  III.   SUBJECTS  AND  EXTENT  OF  THE  AGENCY. 

1878.  The  various  purposes   of  insurance  agency  for  as- 
sureds  are,  to  make  applications  for  insurance,  to  make  repre- 
sentations,  effect   insurance,    alter   and   cancel    policies,    pay 
premiums,   make  abandonments,  settle  losses  and  returns  of 
premium,  and  receive  and  make  payments. 

An  agency  for  underwriters  is  to  solicit  applications  for  in- 

1  Goodson  v.  Brooke,  4  Camp.  163.        3  Sexton  v.    Montgomery   County 

2  Drake   v.   Marryat,   1  B.   &   Cr.     Mutual    Ins.    Co.,    9    Barbour's   R. 
473.     Some  expressions  of  the  judges     191. 

in  Read  v.  Bonham,  3  Br.  &  Bing.        4  Parker  v.  Smith,  10  East,  382. 
147,  seem  to  imply  the  contrary. 
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surance,  make  surveys  or  examinations  of  the  subjects  pro- 
posed to  be  insured,  subscribe  or  deliver  policies,  receive 
notice  of  other  insurances  or  of  compliances  with  stipulations 
on  the  part  of  the  assured,  receive  premiums,  adjust  losses  and 
returns  of  premium,  and  make  payments. 

An  agency  may  extend  to  any  or  all  of  these  objects  for 
either  of  the  parties,  or  the  same  person  may  be  agent  to  both 
parties  to  the  policy  for  divers  of  them. 

1879.  The  reciprocal  rights  and  liabilities  of  the  agent  and 
principal  will   depend  upon   the    instructions  given,  and  the 
authority  with  which  the  agent  is  invested,  by  the  principal, 
expressly  or  by  implication,  whether  the  instructions  are  made 
known  to  third  parties  or  secret. 

1880.  In   respect   to  third  parties  who  contract   with   the 
principal  through  the  agent,  the  extent  of  the  agent's  authority 
will  depend  upon  the  construction  which  the  principal,  either 
expressly,  or  by  his  acts,  omission  to  act,  or  his  silence,  au- 
thorizes them  to  put  upon  the  agency.1 

The  authority  of  the  agent  may  accordingly  be  of  very  dif- 
ferent extent  when  viewed  in  these  different  aspects. 

If  an  agent  "has  secret  instructions,  though  they  are  binding 
as  between  himself  and  his  principal,  his  authority,  so  far  as 
third  parties  are  concerned,  is  the  same  as  if  no  such  instruc- 
tions had  been  given.2 

1881.  The  degree  of  authority  and  trvst  given  by  merely 
depositing  a  policy  in  the  hands  of  another,  or  leaving  it  in 
his  possession,  must  depend  upon  the  relation  previously  sub- 
sisting between  the  depositor  and  the  depositary,  the  profession 
or  usual  business  of  the  latter,  and  the  particular  circumstan- 
ces.    It  surely  cannot  be  supposed  that  merely  putting  a  policy 
of  insurance  into  the  hands  of  another  constitutes  him,  even 
prima  facie,  the  legal  representative  of  the  assured,  to  all  in- 

1  Lightbody  v.  N.  A.  Ins.  Co.,  23  2  Hatch   v.   Taylor,  10  N.  Hamp. 

Wend.   18;    Perkins  v.   Wash.  Ins.  538;  Perkins  v.  Wash.   Ins.   Co.,  4 

Co.,  4  Cowen,  645  ;  Hatch  v.  Taylor,  Cowen,  645,  per  Golden,  Senator. 
10  N.  Hamp.  538. 
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tents  and  purposes  in  reference  to  it,  though  such  effect  has 
sometimes  been  attributed  to  such  a  deposit.1 

In  case  of  an  abandonment  in  Baltimore  by  the  agent  who 
had  effected  the  policy  for  the  assured  of  Philadelphia,  and 
whose  authority  to  abandon  was  denied  by  the  insurers,  C.  J. 
Marshall  says,  for  the  court  :  "  The  agent  who  made  the  in- 
surance might  certainly  be  credited,  and  in  transactions  of  this 
kind  always  is  credited,  when  he  declares  that  by  order  of  his 
principal  he  abandons  to  the  underwriters." 2  This  may, 
however,  be  considered  to  be  merely  an  obiter  dictum,  since 
the  jury  had  found  that  the  assured  had  abandoned,  which 
excluded  any  question  respecting  the  authority  of  the  agent. 

It  was  held  by  the  Supreme  Court  of  New  York,  Mr.  Jus- 
tice Livingston  dissenting,  that  an  agent  having  possession  of 
a  policy  was  not  thereby  authorized  to  receive  payment  of  a 
loss  before  the  expiration  of  the  credit  of  thirty  days  from 
proof,  and  that  the  underwriters  were  not  authorized  to  infer 
that  he  had  such  authority ;  and  accordingly,  that  where  the 
assured  ordered  the  policy  out  of  the  agent's  hands  within  the 
thirty  days,  the  underwriters  were  still  liable  to  him  for  the 
loss  though  they  had  previously  paid  it  to  the  agent.3 

If  an  abandonment  is  made  by  an  agent,  and  the  underwrit- 
ers intend  to  object  to  it  on  the  ground  of  his  not  being  au- 
thorized, they  ought  to  give  notice  of  their  intention,  so  that 
he  may  produce  authority  before  it  is  too  late  ;  for  the  assured 
may  be  at  a  distance,  and  time  may  be  allowed  to  procure  a 
power  from  him. 

Since  an  abandonment  is  a  transfer  of  title,  and  must,  in 
order  to  be  valid,  be  made  by  such  authority  as  to  bind  the 
assured  if  the  underwriters  accept,  and  to  bind  the  underwrit- 
ers if  the  assured  insists  upon  it,  the  authority  ought  to  be 

1  See  Dutilgh  v.  Gatliff,  4  Dallas's        2  Chesapeake  Ins.  Co.  v.  Stark,  6 
R.  446  ;  Parker  v.  Towers,  2  Browne's    Cranch's  R.  268. 
R.   (Penn.)  in  App.  80;  Cassedy  v.        3  Bethune  v.  Neilson,  2  Caines's 
Louisiana  Ins.  Co.,  6  Martin,  N.  S.     R.  139. 
421  ;  Gray  v.  Murray,  3  Johns.  Chan. 
R.  67.     Contra,  Bethune  v.  Neilson,  2 
Caines's  R.  139. 
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clear ;  and  it  does  not  appear  that  the  delay  necessary  for  the 
purpose  of  communicating  with  the  principal,  where  the  agent 
doubts  his  authority  or  the  expediency  of  making  an  aban- 
donment, will  occasion  a  forfeiture  of  the  right  to  make  an 
abandonment.  The  law  does  not  require  of  the  assured  to 
keep  an  agent  in  the  vicinity  of  the  underwriters  with  full 
authority  to  make  an  abandonment.  Accordingly,  in  cases 
where  it  has  been  held  that  the  agent  for  procuring  the  insur- 
ance, or  the  depositary  of  the  policy,  is  authorized  to  abandon 
and  adjust  a  loss,  it  usually  appears  that  there  were  other  cir- 
cumstances tending  to  show  that  such  authority  existed,  or 
that  the  agent  procuring  the  insurance  and  subsequently  ad- 
justing a  loss  was  interested  in  the  subject-matter,1  or  was  the 
nominal  assured,2  or  that  by  an  express  provision  of  the  policy 
the  loss  is  payable  to  him.3 

1882.  The  agent  ivho  has  effected  a  policy  is  authorized  to 
receive  payment  of  a  loss  under  it,  after  the  loss  has  become 
payable  ;  and  payment  will  discharge  the  underwriters  if  the 
agent  then  has  the  policy  and  the  underwriters  have  had  no 
notice  of  the  revocation  of  his  authority  or  reason  to  suppose 
it  to  have  been  revoked.4 

1883.  Under  authority  to  an  agent  of  the  assured  to  receive 
payment  of  a  loss,  or  a  return  premium,  he  is  not  authorized 
to  discharge  the  underwriter  by  merely  crediting  the  loss,  or 
including  such  a  credit  in  the  settlement  of  his  account  with 
the  underwriter.     The  underwriter  is  not  discharged  from  the 
claim  of  the  assured  except  by  an  actual  payment  to  the  agent.5 

1  Hunt  v.    Royal  Exc.  Ins.    Co.,        4  Erick  v.  Johnson,  6  Mass.  193  ; 
5  M.  &  S.  47;  Briggs  w.  Call,  5  Met.     Wilkinson  v.    Clay,    6  Taunt.  110; 
504.     See  also  Stewart  v.  Aberdein,     S.  C.,  4  Camp.  171. 

4  Mees.  &  W*els.  288.  5  Russell  v.  Bangley,  4  B.  &  Aid. 

2  Reed  v.  Pacific  Ins.  Co.,  1  Mete.  395,  before  Abbott,  C.  J.,  afterwards 
R.  166.  Lord    Tenterden,    and   Bayley,  Hol- 

3  Reynolds  v.  Ocean  Ins.  Co.,  22  royd,    and   Best,   Justices;    Todd  v. 
Pick.  R.  191,  where  it  was  held  that  Reid,  4  B.  &  Aid.    210,   before   the 
the  agent  had  such  authority,  at  least  same  judges  ;  Scott  v.  Irving,  1  B.  & 
until  the   underwriters  had  notice  to  Adol.    605,  before  Lord   Tcnterden, 
the  contrary.  C.  J.,  and  Parke,  Taunton,  and  Pat- 

46* 
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The  circumstance  of  the  underwriter's  name  being  struck 
off  the  policy  is  mentioned  as  being  of  some  weight  in  divers 
of  the  cases  above  referred  to,  in  respect  to  the  effect  of  the 
settlement  between  the  broker  and  underwriter  in  discharging 
the  latter.  Lord  Ellenborough  suggests,  in  one  case  at  nisi 
prius,  that  this  deprives  the  assured  of  all  remedy  against  the 
underwriter;1  and  to  this  suggestion  is  probably  to  be  attrib- 
uted the  assignment  of  so  much  importance  to  this  circum- 
stance in  the  subsequent  cases.  But  Mr.  Justice  Bayley  makes 
a  material  distinction  upon  this  point.  He  attributes  impor- 
tance to  the  cancelling  of  the  signature,  if  done  with  the  assent 
of  the  assured.2  Lord  Tenterden  says  :  "  If  the  assured  did 
not  authorize  the  broker  to  accept  a  set-off  in  payment,  he 
cannot  be  supposed  to  have  authorized  him  to  do  an  act  which 
would  amount  to  a  release  of  the  debt.  The  fact  of  the  name 
of  the  underwriter  having  been  struck  off  the  policy  may  have 
that  effect,  provided  it  be  shown  to  have  been  done  with  the 
consent  of  the  assured."  3 

If  a  part  of  the  loss  is  passed  in  account  between  the  as- 
sured's  broker  and  the  underwriter,  and  the  remainder  paid  to 
the  broker,  and  the  underwriter's  signature  to  the  policy  erased, 
the  underwriter  is  discharged  for  as  m«ch  as  is  paid,  and  re- 
mains liable  to  the  assured  for  the  surplus.4 

The  circumstance  of  the  broker's  having  rendered  his  gen- 
eral account  to  the  assured,  including,  among  other  items,  a 
credit  for  the  loss  or  return  of  premium,  and  the  assured's 
drawing  a  bill  payable  at  a  future  time  for  the  balance,  at  the 
suggestion  of  the  broker,  who  accepts  the  same, -and  becomes 
bankrupt  before  it  is  due,  is  held  not  to  discharge  the  under- 
writer.5 It  was  considered  not  to  be  a  consent  by  the  assured, 

teson,  Justices;  Bartlett  v.  Pentland,  2  Russell  v.  Bangley,  4  B.  &  Aid. 

10  B.  &  Cress.  760,  before  Lord  Ten-  395. 

terden,  C.  J.,  and  Bayley,  Littledale,  3  Bartlett  v.    Pentland,    10    B.   & 

and  Parke,  Justices;  Ovington  v.  Bell,  Cress.  760. 

3    Camp.    237,   before    Lord    Ellen-  4  Scott  v.  Irving,  1  B.  &  Adol.  605. 

borough  ;    Jell  v.  Pratt,   2  Starkie's  5  Russell  v.  Bangley,  4  B.  &  Aid. 

N.  P.  Cas.  67.  395. 
1  Andrew  v.  Robinson,  3  Camp.  199. 
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that  the  settlement  between  the  broker  and  underwriter  should 
be  construed  to  be  a  payment  of  the  loss  by  the  latter,  and  a 
substitution  of  the  broker  as  the  debtor  to  the  assured. 

The  previous  habits  of  business  between  the  assured  and 
broker,  and  their  correspondence  in  the  particular  case,  and  a 
usage  known  to  and  affecting  them  both,  may  be  the  ground 
for  the  construction  that  a  set-off  between  the  broker  and  un- 
derwriter is  acquiesced  in  by  the  assured,  and  is  equivalent  in 
its  effect  to  a  cash  payment  of  the  loss  to  the  broker.1 

SECTION    IV.       QUALIFICATIONS,    DUTIES,    AND    LIABILITIES    OF 

AGENTS. 

1884.  The  degree  of  knowledge  and  skill  required  of  an 
agent  depends  itpon  the  manner  of  his  appointment  and  his 
profession.     A  greater  knowledge  and  skill  in  matters  of  in- 
surance are  required  in  a  professed  insurance  broker  or  insurance 
agent,  than  in  a  general  mercantile  agent  and  correspondent  ; 
but  a  greater  knowledge  and  skill  are  requisite  in  the  latter 
than  in  a  person  not  professing,  or  who  cannot  reasonably  be 
presumed  by  the  principal  asking  his  services,  to  be  specially 
conversant  with  insurance  or  mercantile  affairs.2 

A  professional  insurance  broker  is  bound  to  know  the 
usages  of  the  place  where  he  practises  his  business  : 3 

He  is,  however,  excusable  for  a  mistake  as  to  a  doubtful 
point  of  law.4 

1885.  Different  degrees  of  diligence  are  required  of  differ- 
ent descriptions  of  agents. 

An  agent  who  acts  gratuitously  is,  it  seems,  liable  for  dam- 
age only  in  case  of  gross  negligence.5 

1  Stewart  v.  Aberdein,  4  Mees.  &  Taunt.  295 ;  and  S.  C.,  2  Marsh.  R. 
Wels.  288.  189;  Mechanics'  Bank  v.  Merchants' 

2  Story  on  Bailments,  435.  Bank,   6    Met.    R.   13.      See  also  2 

3  Mallough  v.    Barber,   4    Camp.  Duer,  Ins.  p.  204,  ch.  11,  s.  21,  22. 
150.  5  Tracy  v.    Wood,   3  Mason's  R. 

4  Pitt  v.    Yalden,    4   Burr.  2060.  132;    Beardslee    v.    Richardson,    11 
See  Park  v.   Hammond,  1  Holt's  R.  Wend.  25. 

80;  S.  C.,  4  Camp.  344;    S.   C.,  6 
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Though  a  party  is  not  bound  to  act,  yet,  if  he  volunteers, 
he  is  responsible  either  for  gross  negligence  or  want  of  ordi- 
nary diligence,  according  as  he  acts  gratuitously,  or  for  a  com- 
mission.1 

Lord  Ellenborough  ruled,  that  an  attorney  for  collecting  a 
debt  is  personally  liable  only  for  gross  negligence.2 

1886.  Every  agent,  of  whatever  description,  if  he  proceeds 
in  the  execution  of  an  order  to  procure  insurance,  is  bound  to 
follow  the  instructions  of  his  principal,3  according  to  the  con- 
struction which  he  can  reasonably  be  presumed  to  put  upon 
them  on  an  attentive  examination.4 

Where  the  master,  in  a  prior  conversation  with  the  broker, 
said  he  should  take  similated  papers,  but,  in  his  written  order 
for  the  insurance,  said  nothing  of  such  papers,  Lord  Ellen- 
borough  ruled,  that  the  agent  was  not  bound  to  have  liberty 
to  carry  the  same  inserted  in  the  policy,  as  he  might  suppose 
that  the  master  had  changed  his  purpose.5 

The  omission  to  insure  against  an  illegal  risk  which  the 
agent  was  instructed  to  insure  against,  whereby  the  policy 
would  have  been  void  at  law  pro  tanto,  was  held  by  Lord 
Ellenborough  not  to  be  a  sufficient  excuse  for  omitting  to 
cover  the  premium  which  he  was  specially  instructed  to 
cover.6 

1S87.  No  person  has  a  right  to  extort  a  credit  without  the 
consent  of  the  creditor,  and  as  the  premium  is  usually  to  be 
actually  paid,  or  to  be  secured  by  the  note  of  some  person  in 
good  credit,  at  the  time  of  effecting  the  insurance,  an  agent, 
or  party  requested  to  act  as  such,  is  'under  no  obligation  to 
effect  insurance  until  he  is  supplied  with  funds  or  means  for 
paying  or  securing  the  premium,  unless  from  the  previous 

1  Wilkinson  v.   Coverdale,  1  Esp.  3  Glaser  v.  Cowie,  1  M.  &  S.  52. 
75;    Wallace  «.   Tellfair,   ibid.    76;  *  Leverick  v.  Meigs,  1  Cow.  645. 
S.  C.,  8  T.   R.    188,  n.;    Sellar  v.  5  Fomin  v.  Oswell,  3  Camp.  357. 
Work,  Marsh.    Ins.   299;   Thorne  v.  6  Glaser  v.  Cowie,  1  M.  &  S.  52. 
Deas,  4  Johns.  R.  84.  See  also  Thompson  v.  Read,  12  S.  & 

2  Barkie  r.  Chandless,  S  Camp.  17  ;  R.  440. 
and  see  Pitt  v.  Yalden,  4  Burr.  2061. 
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course  of  dealing  between  the  parties,  or  by  express  agreement, 
he  is  bound  to  make  an  advance,  or  use  his  own  credit  for  the 
purpose.  In  all  cases,  therefore,  where  the  obligation  of  an 
agent  to  insure  is  asserted,  some  provision  or  implied  or  ex- 
press agreement  for  the  payment  of  the  premium,  or  some 
ground  to  expect  an  advance  for  the  purpose,  is  presupposed. 

1888.  "There  are,"  says    Mr.   Justice    Buller,   "three   in- 
stances in  which    the   orders    to   insure  for  a   correspondent 
abroad  must  be  obeyed  :  — 

"  1st.  Where  the  merchant  abroad  has  effects  in  the  hands 
of  his  correspondent  here  ; 

"  2d.  If  he  has  been  used  to  send  orders  for  insurance,  and 
the  correspondent  here  to  comply  with  them,  he  has  a  right  to 
expect  his  orders  will  be  obeyed,  unless  he  has  notice  to  dis- 
continue that  course  of  dealing  ; 

"3d.  If  he  sends  bills  of  lading  with  orders  to  insure,  the 
correspondent  here  must  obey  the  orders,  if  he  accept  the  bills 
of  lading,  for  it  is  one  entire  transaction."1 

1889.  A  general  agent  is  not  an  agent  for  effecting  insur- 
ance, where  it  has  not  been  in  the  course  of  business  between 
him  and  his  principal  to  do  so ; 2  but  the  agent  may  be  author- 
ized to  insure  for  his  principal  under  special  circumstances: 

As  where  the  general  agent  of  a  foreign  party  received  bills 
of  lading,  with  directions  to  transmit  them  to  a  party  named  as 
consignee,  that  he  might  insure,  and  the  latter  refused  to  ac- 
cept the  goods.3 

So  he  may  be  bound  to  insure  by  the  custom  in  like  cases, 
though  he  has  no  order  ;  4 

And  so  he  may  be  bound  to  insure,  if  the  goods  consigned 
are  exposed  to  extraordinary  risks,  as  by  transshipment,  or  de- 
lay for  a  market,  which  were  not  expected  by  the  consignor. 

l  Smith  v.  Lascelles,  2  T.  R.  187.  2  Shirtleff   v.    Whitfield,    2    Bre- 

See   also   French   v.    Reed,  6   Binn.  vard's  R.  (S.  Car.)  71. 

308  ;     De    Tastet    v.    Crousillat,    2  3  Wolff  v.  Horncastle,   1  B.  &  P. 

Wash.  C.  C.  R.  136  ;  Morris  v.  Sum-  316. 

merl,  2  Wash.  203;  Ela   v.  French,  4  De  Forest  v.  Fulton  Ins.  Co.,  1 

11   N.    Hamp.    R.    356;    Corlett  v.  Hall's  R.  84. 
Gordon,  3  Camp.  472. 
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1890.  The  distance  to  which  applications  must  be  made  to 
procure  insurance,  and  the  number  of  insurance  offices  to 
which  the  agent  must  apply  in  order  to  comply  with  an  order 
to  effect  insurance,  must  depend  upon  the  terms  of  the  order, 
the  amount  at  risk,  the  ordinary  course  of  business  at  the  place 
where  the  order  is  received,  and  the  facility  of  communication 
with  other  places  for  the  purpose,  and  other  circumstances  of 
the  case. 

Thus  Mr.  Justice  Duller  intimates,  that  application  at 
Lloyds'  was  sufficient  under  an  order  to  a  broker  in  London, 
that  being  all  which  was  customary.1 

Merchants  of  Boston,  having  orders  from  Surinam,  in  1801, 
to  procure  insurance  on  a  valuable  cargo  of  a  vessel  which 
was  out  of  time  when  the  order  was  received,  made  applica- 
tion for  the  purpose,  without  success,  in  Boston,  Salem,  New- 
buryport,  Portsmouth,  and  Providence,  which  were  the  princi- 
pal commercial  places  within  sixty  miles,  and  also  wrote  to 
New  York  for  the  same  purpose,  where  a  part  of  the  amount 
was  eventually  insured  at  high  premiums,  the  highest  being 
33i  per  cent.  In  an  action  against  the  agents  for  not  effecting 
insurance  to  cover  the  whole  amount  of  the  cargo,  the  jury 
were  instructed  that  the  applications  at  the  places  first  above 
named  were,  at  that  time,  a  sufficient  discharge  of  their  duty; 
and  this  ruling  was  confirmed  by  the  court,  consisting  of  Par- 
sons, C.  J.  and  his  associates.2 

18.91.  From  the  fact  of  the  policy  being  left  in  possession 
of  an  agent  by  whom  it  was  effected,  or  any  other  agent,  it 
will  usually,  by  reason  of  the  prior  relations  of  the  principal 
and  agent,  or  the  profession  of  the  agent,  as  in  case  of  his 
being  an  attorney  at  law  or  adjuster  of  averages,  or  by  the 
correspondence  and  communications  between  the  principal 
and  agent,  or  by  other  circumstances,  appear  with  greater  or 

1  Smith     v.    Cologan,    2    T.    R.  agents   were   not  bound  to  apply  in 
188,  n.  New  York,  yet  having  done  so,  they 

2  Sanches  v.  Davenport,    6  Mass,  were  bound  to  persevere,  and  effect 
R.  258.     Mr.  Samuel  Dexter,  for  the  policies  to  cover  the  whole  amount  at 
plaintiffs,  contended,  that,  though  the  risk. 
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less  certainty  what  is  the  object  and  extent  of  the  agency ;  as 
whether  it  be  such  as  to  constitute  the  agent  a  depositary 
merely,  or  to  invest  him  with  an  absolute  authority,  or  some- 
thing between  these  extremes.  Whatever  by  a  reasonable 
and  obvious  construction  may  be  the  extent  of  the  agency,  the 
agent  will  be  bound  to  discharge  the  duty  which  he  thus  as- 
sumes, and  be  answerable  to  his  principal  for  neglect  and 
misfeasance.1 

.  Under  an  order  to  ship  goods  for  the  principal,  the  agent  is 
not  bound  to  effect  insurance  upon  them  unless  he  has  orders 
to  do  so.2 

1892.  If  an  agent  bound  to  insure  neglects  to  procure  in- 
surance, or  the  policy  procured  is  void  through  his  fault,  he 
is  himself  liable  to  the  principal  as  an  'underwriter  in  such  a 
policy  as  he  was  bound  to  procure,  and  could  have  procured.3 

As  by  not  attending  to  the  procuring  of  the  insurance  with- 
in a  reasonable  time,  whereby  the  principal  fails  to  obtain  in- 
surance : 4 

Or  where  the  insurance  fails  by  neglect  to  give  a  sub-agent 
a  letter  containing  facts  material  to  be  disclosed  to  the  under- 
writers : 5 

Or  where  insurance  fails  to  be  effected  by  reason  of  the 
agent's  limiting  the  broker  to  too  low  a  premium,  when  the 
foreign  correspondent  had  not  prescribed  any  limit :  6 

1  Shirtleff  v.  Whitfield.  2  Brev.  71.  4  See  Turpin  v.  Bilton,  5  Man.  & 

2  S.  C.  Gr.  455.     It  seems  probable  from  the 

3  Delaney  v.  Stoddart,  1  T.  R.  22,  report  of  this  case,  that  a  policy  had 
coram  Duller,  J.  ;  Wilkinson  v.  Cov-  been  made  in  due  time,  but  the  broker, 
erdale,   1  Esp.  R.   75,    coram   Ken-  on   repeated   demand   made,  did  not 
yon,  C.J. ;  Harding  v.  Carter,  coram  produce  it,   and   the  insurance    may 
Lord  Mansfield,  Park,  Ins.  4  ;  Marsh,  have  failed  by  reason  of  the  broker's 
Ins.,    2d  ed.    303  ;    Webster   v.   De  delay  to  demand  the  stamped  policy 
Tastet,  7  T.  R.  157 ;  Miner  v.  Tagert,  from  the  office  of  the  underwriters. 

3  Binn.  R.  204  ;  Turpin  v.  Bilton,  5  5  Sellar  v.  Work,  Marsh.  Ins.,  2d 

Man.  &  Gr.  455  ;   Pawson  v.   Wat-  ed.  299. 

son,  Cowp.  785  ;  Maydew  v.  Forres-  6  Wallace  v.  Tellfair,  coram  Bul- 

ter,  4  Taunt.  615  ;  Ela  v.  French,  11  ler,  J.,  2  T.  R.  188,  n. ;  S.  C.,  1  Esp, 

N.  Hamp.  356  ;    Strong  v.  High,  2  R.  76. 

Rob.  (La.)  103. 
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Or  if  the  risk  does  not  attach,  by  reason  of  the  agent's  neg- 
lect to  pay  the  premium  :  l 

Or  the  insurance  fails  by  reason  of  a  misrepresentation,2  or 
concealment,3  through  the  fault  of  the  agent  : 

Or  the  omission  by  the  broker  to  have  it  stated  in  a  policy 
on  goods  "  at  and  from  Gibraltar,"  that  they  were  shipped  at 
Malaga.4 

1893.  The   query  has  been   suggested,   whether  it  is   the 
agent's  duty  to  effect  new  insurance,  in  case  the  underwriters 
on  the  previous   policy   have  become  notoriously  insolvent  1 5 
which,  if  his  agency  continues,  he  surely  ought  to  do,  if  it  is 
practicable,  no  less  than  where  the  underwriters  who  are  first 
applied  to  reject  the  application. 

1894.  If,  through  the  negligence  of  the  agent,  or  want  of 
the  degree  of  knowledge  and  skill  which  he  is  bound  to  have: 
the  insurance  fails  in  some  respect  to  afford  the  indemnity 
which  would  have  been  secured  by  such  a  policy  as  he  was 
bound  to  effect,  he  must  make  good  the  deficiency : G 

As  in  case  of  the  broker's  insuring  the  shipments  of  divers 
shippers  under  one  valuation,  where  the  loss  on  all  the  goods 
did  not  exceed  ten  per  cent.,  being  the  lowest  rate  of  excep- 
tion of  losses,  and  that  on  one  of  the  shipper's  goods  exceeded 
that  rate,  which  he  could  accordingly  have  recovered  had  his 
goods  been  separately  valued,  but  failed  to  recover  under  the 
policy  as  it  was  made  : 7 

And  in  case  of  the  broker's  omitting  to  cover  the  premium 
as  he  was  instructed  to  do  :  8 

And  in  case  of  the  broker's  omitting  the  customary  pro- 
visions in  the  policy  ;  as  where,  in  an  insurance  on  a  voyage 


1  Perkins   v.    Wash.    Ins.    Co.,   4         5  Petrie's    Exrs.    v.    Aitchison,  3 
Cowen's  R.  645.  Session  Cas.  501. 

2  Pawson  v.  Watson,  Doug.  785.  6  Glaser  v.  Cowie,  1  M.  &  S.  52. 

3  Sellar  v.  Work,  Marsh.  Ins.,  2d         7  Klendyen   v.    Widow,    a   Ham- 
ed.  299.  burg    decision    reported   1    Benecke, 

4  Park  v.  Hammond,  1  Holt's  R.  399,   which  I  take  from  2  Duer,  Ins. 
80;    S.  C.,  4  Camp.  344  ;  S.  C.,  6  226,  227,  Lect.  11,  s.  30. 

Taunt.  295 ;  S.  C.,  2  Marsh.  R.  189.        8  Glaser  v.  Cowie,  1  M.  &  S.  52. 
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from  TenerifFe  to  London,  the  broker  omitted  to  insert  "lib- 
erty to  touch  and  stay  at  all  or  any  of  the  Canary  Islands," 
which  was  customary  in  policies  upon  that  voyage :  l 

And  where  the  consignee  of  books  neglected  to  insure  their 
full  value  as  he  was  instructed.2 

1895.  It  is  the  duty  of  the  agent  to  insure  with  underwrit- 
ers reputed  to  be  of  good  credit  and  responsibility. 

Where  the  agent  agreed  to  get  insurance  by  underwriters  to 
the  satisfaction  of  the  assured,  it  was  held  that  the  assured 
could  not  refuse  to  reimburse  to  him  the  premium,  under  the 
pretence  that  the  agent  had  not  submitted  to  him  the  names 
of  the  underwriters  for  his  approbation.3 

1896.  The  agent  must  make  representations  of  the  subject 
and  risk,  as  he  is  instructed,  and  disclose  such  material  facts 
as  are  communicated  to  him  on  behalf  of  the  principal,  or  have 
otherwise  come  to  his  knowledge.4 

1897.  If  the  agent  does  not  comply  with  the  instructions  of 
his  principal,  he  is  answerable  in  damages  :  5 

Or  if  he  mistakes  his  instructions  through  negligence,  he  is 
liable.6 

1898.  Where  an  order  to  effect  insurance  is  absolute,  the 
agent  must  procure  the  insurance  at  any  rate  of  premium  at 
which  it  can  be  obtained,  if  the  application  of  funds  of  the 
principal  in  his  hands,  or  the  requisite  advances  or  credit  for 
the  purpose,  are  not  beyond  the  amount  which  the  principal  has 
a  right  to  demand. 

If  the  insurance  fails  to  be  effected  by  reason  of  the  agent's 
limiting  the  broker  to  too  low  a  premium,  the  agent  is  liable.7 

If  the  assured  fails  in  a  suit  on  the  policy  by  a  defect  occa- 
sioned through  the  agent's  fault,  the  latter  is  not  only  answer- 

1  Mallough   v.   Barber,   4    Camp,  also  Maydew  v.    Forester,  5  Taunt. 
150.  615. 

2  Ela  v.  French,  11  N.  Hamp.  R.  5  Moore  ?;.  Morgue,  Covvp.  579. 
356.  6  Rundle  v.   Moore,  3  Johns.  Cas. 

3  Dixon  v.  Hovill,  1  M.  &  P.  656  ;  36. 

S.  C.,  4  Bing.  665.  7  Wallace    v.    Tellfair,   2    T.    R. 

4  See  supra,  Vol.  I.  ch.  2,  sect.  4 ;     188,  n. 
VOL.  n.  47 
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able  as  insurer,  but  also  for  the  costs  of  such  suit,  if  the  action 
was  brought  at  the  request,  or  with  the  concurrence,  of  the 
agent,  or  if  it  was  brought  on  any  reasonable  ground,  or  after 
notice  to  the  agent.  If  the  defect  is  palpable  on  the  face  of 
the  policy,  or  well  known  to  the  assured,  and  such  that  the 
liability  of  the  agent  as  underwriter  can  evidently  be  estab- 
lished without  a  previous  action  on  the  policy,  the  agent  will 
not  be  liable  for  the  costs  of  such  action. 

It  was  so  ruled  by  Lord  Eldon,  in  case  of  a  policy  void  by 
reason  of  a  concealment,  through  the  negligence  of  the  agent.1 

Though  the  agent  deviates  from  his  instructions,  he  is  not 
liable  for  damage  if  his  principal  has  not  sustained  any. 

As  in  case  of  his  omitting  to  cover  the  premium  as  he  was 
ordered  to  do,  and  the  policy  proved  to  be  invalid  for  a  cause 
for  which  he  was  not  answerable  ;  2  since  the  principal,  instead 
of  sustaining  loss,  was  benefited  by  saving  the  premium  on 
the  premium. 

1899.  In  respect  to  the  risks  insured  against  and  the  stipu- 
lations of  the  policy,  it  is  sufficient,  where  no  instructions  are 
given  on  the  subject,  that  they  are  those  usually  introduced 
into  policies  at  the  same  place  on  a  similar  voyage. 

An  agent  for  procuring  insurance  in  Philadelphia  effected  a 
policy  against  all  "  unlawful  arrests."  This  limitation  of  the 
description  of  arrests  for  which  the  underwriters  were  to  be 
answerable,  was  not  usual  at  the  time  in  Philadelphia  policies. 
The  property  being  lost  by  an  arrest  which  would  have  been 
covered  by  a  policy  in  the  usual  form,  but  which  was  not 
covered  by  the  one  underwritten,  the  agent  was  held  to  be 
liable  to  his  principal  for  the  amount  insured.3 

The   agent   in  London,  being  ordered  by  his  principal  at 

1  Seller  v.  Work,  Marsh.  Ins.,  2d  insurer  ;  and  the  goods  being  lost  by 

ed.  299.  the  perils  usually  insured  against,  he 

Where  the  foreign  consignor   and  was  not  entitled  to  recover  the  price 

vendor  made  such  a  representation  to  of  them.     Arnot  v.  Stewart,  5  Dow, 

the  consignee  and  purchaser,  that  an  274. 

insurance    upon    the    representation        2  Fomin  v.  Oswell,  3  Camp.  357. 
would  have  been  void,  it  was  held  that        3  Thompson  v.  Read,   12  S.  &  R. 

the  consignor  thereby  made  himself  440,  App. 
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Alicant  to  effect  insurance  on  a  cargo  of  fruit,  effected  a  policy 
with  the  London  Assurance  Company  by  their  usual  form 
of  policy,  "free  from  average,"  unless  general.  Nearly  the 
whole  cargo  was  lost  by  particular  average.  Two  companies 
in  London  were  in  the  practice  of  insuring  the  article  without 
that  exception.  Lord  Mansfield,  giving  the  opinion  of  the 
court,  said,  that,  to  render  him  liable,  he  must  be  guilty  either 
of  a  breach  of  orders,  gross  negligence,  or  fraud  j  and  that,  as 
the  plaintiff  did  not  direct  the  insurance  to  be  done  at  any 
particular  office,  he  left  the  choice  to  the  discretion  of  the 
agent,  who,  having  acted  in  good  faith,  was  not  liable.1 

Lord  Ellenborough  ruled  in  like  manner,  in  case  of  an  order 
for  effecting  insurance  upon  wheat.  The  broker  effected  the 
insurance  at  the  office  of  the  London  Assurance  Company, 
which  did  not  pay  particular  average  on  the  article  in  case  of 
stranding,  whereas  by  the  policies  of  other  companies  the  in- 
surers were  liable  in  such  case.  Lord  Ellenborough  said  the 
principal  was  bound  to  know  the  form  of  policy  of  the  differ- 
ent companies,  and  if  he  preferred  any  one,  to  give  his  orders 
accordingly.2 

The  rule  in  such  case  ought  to  depend  on  usage.  If  it 
were  as  usual  to  insure  the  article  specified  in  the  companies 
which  took  the  lesser  risk,  as  in  those  which  took  the  greater, 
which  is  improbable,  it  should  seem  to  be  a  justification  of 
insurance  in  the  former,  though  the  premium  were  the  same ; 
but  not  if  the  article  were  usually  insured  at  the  offices  in 
which  stranding  defeated  the  exception  of  average. 

1900.  It  is  the  duty  of  the  agent  to  keep  his  principal  ad- 
vised of  the  concerns  of  his  agency  :  3 

Especially  in  case  of  failure  to  effect  insurance.4 

1901.  The  agent,  though  he  has  a  lien  on  the  policy,   is 
bound  to  produce  it  in  evidence  if  requisite  to  the  interests  of 

1  Moore  v.  Morgue,  Cowp.  479.          Devall  v.  Burbridge,  4  Watts  &  Serg. 

2  Comber  v.  Anderson,    1    Camp.     305. 

523.  4  Callanderu.  Oelrichs,  5  Bing.  N. 

3  Harvey  v.  Turner,  4  Rawle,  223  ;     C.  58. 
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his  principal ;  and,  on  demand,  to  deliver  it  over  to  the  prin- 
cipal when  his  lien  is  discharged.1 

And  he  must  keep  and  duly  render  accounts  of  the  business 
of  his  agency  :  2 

And  select  brokers  and  other  sub-agents  with  proper  vigi- 
lance and  discretion  : 

And  give  them  proper  instructions'*  to  collect  and  preserve 
the  evidence,  if  his  agency  is  for  making  an  abandonment,  or 
adjusting  or  prosecuting  for  a  claim ; 

And  such  agent  in  settling  a  loss  is  bound  to  use  reasonable 
diligence.4 

1902.  Lord   Ellenborough   ruled,  that,   where   the  assured 
leaves  it  to  the  discretion  of  the  agent  to  abandon  or  not,  he  is 
not  liable  if  he  acts  bonafide  in  riot  abandoning.5 

1903.  Whether  an  abandonment  to  the  agent  is  necessary, 
in  order  to  recover  against  him  damages  to  the  amount  of  a 
total  loss  ?  6 

It  seems  to  follow  from  the  agent's  liability  as  underwriter, 
if  there  be  a  failure  of  insurance  through  his  fault,  that  he  is 
liable  for  a  constructive  total  loss;  and  if  so,  then  that  the 
rules  respecting  abandonment  are  the  same  under  his  liability 
as  under  a  policy. 

1904.  A  del  credere  agent,  who  is  liable  to  pay  a  loss  to  the 
assured  in  consequence  of  the  insolvency  of  the  underwriter, 
and  an  agent  who  is  liable  for  a  loss  in  consequence  of  the 
failure  through  his  fault  to  procure  insurance,  are  entitled  to 
allowance  for  salvage. 

And,  in  general,  where  the  agent  is  liable  as  underwriter, 
he  is  of  course  entitled  to  an  allowance  for  the  premium,  and 
all  deductions  to  which  the  underwriter  would  have  been  en- 

1  Hunter  v.  Leathly,  10  B.  &  C.  4  Bousfield  v.   Creswell,  2  Camp. 
858.  645. 

2  Devall  v.  Burbridge,  4  Watts  &  5  Comber  v.    Anderson,  2  Camp. 
Serg.    305  ;    Harvey    v.    Turner,    4  545. 

Rawle,  223.  6  See  2  Duer,  Ins.  ch.  12,  §  36, 

3  Foster    v.     Preston,    8    Cowen,    p.  326. 
198. 
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titled  had  a  valid  policy  been  effected.1  He  may  also  set  up 
the  same  defences  against  his  principal  which  the  underwriter 
might  have  made  had  a  policy  been  effected. 

The  owner  of  a  vessel  wrote  to  his  correspondent  to  effect 
insurance,  stating  that  she  would  sail  as  soon  as  the  frigates, 
"calculating  to  take  advantage  of  their  protection."  She 
sailed  before  the  frigates,  and  was  captured.  The  agent  had 
made  no  insurance,  but  the  court  held  him  not  to  be  liable ; 
for  if  he  had  effected  a  policy,  with  a  warranty  that  the  vessel 
would  sail  with  the  frigates,  as  he  was  authorized  to  do,  noth- 
ing could  have  been  recovered  against  the  underwriters  under 
the  policy.2 

1905.  An  agent  del  credere  of  the  assured,  on  paying  a  loss 
in  case  of  the  insolvency  of  the  underwriter,  is  entitled  to 
prosecute  the  under  writers  for  it,  in  the  name  of  the  assured, 
where  the  policy  is  payable  to  the  assured  only,3  or  in  his  own 
name  for  his  own  benefit,  if  the  policy  is  in  his  own  name. 
He  is  in  the  character  of  insurer  collaterally  to  the  underwrit- 
ers, and  the  failure  of  the  latter  to  pay  is,  in  effect,  a  loss  under 
his  insurance,  and  on  payment,  the  benefit  of  the  remedy  over 
against  the  underwriter  belongs  to  him  in  the  nature  of  sal- 


vage. 


1906.  In  respect  to  the  party  to  whom  the  agent  is  liable, 
where  there  are  divers  persons  named  as  assureds  in  the  policy, 
without  any  discrimination  of  the  subjects  or  amounts  of  each, 
the  agent  may  pay  over  to  either  of  them  the  amount  received 
by  him  for  a  loss  or  return  of  premium,  if  he  has  no  notice  to 
the  contrary. 

If,  in  such  case,  the  agent  has  notice  from  any  of  the  as- 
sureds not  to  pay  any  part  of  a  loss  or  return  of  premium,  or 
only  a  certain  part  of  it,  to  certain  others,  and  evidence  is  pro- 
duced to  him  of  the  distinction  and  proportions  of  their  inter- 
ests, he  is  bound  by  such  notice,  and  it  behooves  him,  where 

1  Harding  v.  Carter,  1  Marsh.  Ins.  2  Alsop  v.  Coit,  12  Mass.  Rep.  40. 

303  ;  Miner  v.  Tagart,  3  Binn.  204  ;  3  See    2   Duer,    ch.   12,   §  42,  p. 

Morris  v.  Summerl,  2  Wash.  C.  C.  R.  336. 
203. 

47* 
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such  notice  is  given,  though  no  such  evidence  is  produced,  not 
to  pay  over  to  either  without  indemnity. 

A  part-owner  of  a  vessel  having  ordered  an  insurance  for 
himself  and  the  other  part-owners,  and  a  loss  having  occurred, 
the  other  part-owners  gave  notice  to  the  broker  who  had  re- 
ceived the  amount  of  the  loss,  not  to  pay  it  over  to  him.  The 
broker,  however,  paid  it  over  to  that  part-owner,  and  the  Eng- 
lish Court  of  Exchequer  decided  that  he  was  authorized  to  do 
so,  being  answerable  only  to  him,  and  not  liable  to  a  suit  by 
the  others,  there  being  no  privity  between  him  and  them.1 

1907.  If  notice  is  given  to  the  agent  of  the  assignment  of  a 
policy,  and  evidence  of  the  assignment  produced  to  him,  he 
thereafter  becomes  the  agent  of  the  assignee,  and  is  accounta- 
ble to  him  accordingly. 

1908.  The  agent  is  bound  to  pay  over  moneys  received  by 
him  for  the  principal,  for  premiums  or  losses  or  returns  of  pre- 
mium, even  though  the  insurance  may  have  been  in  contraven- 
tion of  statute  regulations  of  insurance,  where  the  agent  has 
not  had  notice  from  the  party  from  whom  he  received  it  to 
refund  it,  and  the  contravention  in  respect  to  the  agent  is  inter 
alias,  and  one  to  which  he  is  not  a  party  :2 

As  in  case  of  money  received  on  a  policy  upon  a  voyage,  in 
violation  of  the  privileges  of  the  East  India  Company.3 

Where  the  insurance  broker  had  charged  the  premium  of  a 
reinsurance,  being  illegal,  and  given  credit  for  the  same  to  the 
underwriter,  but,  before  paying  it  to  the  underwriter,  had 
notice  from  the  assured  not  to  pay  it,  Lord  Ellenborough  and 
his  associates  held  that  the  underwriter  could  not  recover  the 
premium  from  the  broker.4 

G.  and  H.  and  E.  agreed  on  a  partnership  in  underwriting, 
G.  alone  to  sign  the  policies,  contrary  to  the  English  statute 
against  partnerships  for  underwriting  marine  policies.  One  of 
the  three  partners,  viz.  E.,  and  a  fourth  party,  T.,  were  part- 

1  Roberts  v.  Ogilby,  9  Price's  R.        3  Tenant  v.   Elliot,  1   B.  &  P.  3. 
2  69.  .  See  also  Farmer  v.  Russell,  1  B.  & 

2  See  supra,  No.  1883,  as  to  what    P.  296. 

i  s  a  payment  by  or  to  the  agent.  4  Edgar  v.  Fowler,  3  East,  222. 
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ners  as  insurance  brokers,  and  received  premiums  on  policies 
subscribed  by  G.  in  behalf  of  the  illegal  partnership.  G.  be- 
coming bankrupt,  his  assignees  brought  assumpsit  against  the 
brokers  for  those  premiums.  It  was  held  by  Lord  Kenyon 
and  his  associates,  that  they  could  not  recover.1 

In  this  case,  one  of  the  parties  on  each  side,  namely,  G.  on 
one  side,  and  H.  on  the  other,  were  parties  to  the  illegality. 

If  the  agent  has  been  paid  a  loss  on  the  goods  of  his  princi- 
pal, he  is  liable  to  his  principal  for  the  amount,  whether  the 
goods  were  described  in  the  policy  as  being  those  of  the  prin- 
cipal or  those  of  the  agent,2  unless  it  appears  that  the  policy 
was  applicable  to  some  other  party's  interest  in  the  goods.3 


SECTION    V.       LIEN    AND    SET-OFF,    AND   REPAYMENTS    BETWEEN 
THE    AGENT    AND    THE    ASSURED. 

1909.  The  agent  who  effects  a  policy  for  his  principal,  and 
advances  the  premium,  or  becomes  responsible  for  it,  and  re- 
tains the  policy  in  his  hands,  has  a  lien  upon  it  for  his  com- 
mission and  the  premium  until  the  same  are  paid  to  him,  or 
he  is  supplied  with  funds  for  the  payment,4  whether  his  im- 
mediate employer  is  the  assured  himself,  or  an  intermediate 
agent ;  and  in  the  latter  case,  whether  the  intermediate  agency 
was  known,  or  not  known,  to  the  sub-agent  claiming  the  lien. 

A  broker  or  other  agent's  lien  on  the  policy,  as  security  for 
his  commission  and  advances  on  it,  seems  to  be  supported  by 
the  general  principles  which  govern  in  the  cases  of  bailments 
for  work  to  be  done,  locatio  operis  faciendi. 

Where  a  policy  is  not  effected  by  the  general  agent  of  the 
assured,  and  is  left  in  his  hands  for  safe  custody  merely,  with- 
out any  advance  made  by  him,  or  any  liability  incurred,  on 
account  of  it,  he  has  no  lien  upon  it  or  right  of  set-off",  though 

1  Booth  v.  Hodgson,  6  T.  R.  405.          3  Armitage    v.    Winter-bottom,     1 

2  Sidaway    v.   Todd,    2    Starkie's     Man.  &.  Gr.  130. 

N.  P.  Gas.  400.     See  also  Briggs  v.        4  Spring  v.   S.    Car.    Ins.    Co.,  8 
Call,  5  Mete.  R.504  ;  supra,  pp.  499,     Wheat.  268. 
500,  No.  1817. 
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the  depositor  may  be  indebted  to  the  depositary  for  money 
advanced,  independently  of  the  policy.1 

A  party  retaining  and  having  a  lien  upon  a  policy  has,  in 
virtue  of  the  lien,  a  right  to  retain  and  set-off  all  returns  of 
premium,  and  all  losses  accruing  upon  it,  until  he  is  satisfied 
for  his  advance  of  premium,  or  any  other  claim,  as  security  for 
which  he  holds  it. 

1910.  A  general  mercantile  agent,  who,  in  the  course  of  his 
agency,  effects  a  policy  for  his  principal,  and  retains  it  in  his 
possession,  has  a  lien  upon  it  for  the  general  balance  of  his 
account,  as  agent,  with  his  principal. 

1911.  Besides  such  lien  by  contract,  express  or  implied,  a 
right  of  set-off  may  arise  between  the  agent  and  the  assured, 
under  the  statute  of  the  country  where  the  policy  is  made,  or 
the  parties  reside,  providing  for  the  setting  off  of  mutual  debts 
and  credits,  and  liabilities.     And  in  case  of  the  policy  itself 
not  being  pledged,  either  by  any  express  or  implied  contract  of 
the  parties,  or  any  provision  of  law,  the  agent  may  have  a 
right  to  set  off  the  amounts  received  upon  it  by  him  for  loss 
or  return  of  premium,  in  satisfaction  of  his  demands  against 
the  assured.2 

1912.  The  agent  has  no  lien  on  the  policy,  and  no  right  to 
retain  it  without  the  consent   and  against  the  wishes  of  his 
principal,  for  other  demands  than  his  advances  and  commis- 
sions on  account  of  it,  except  as  general  mercantile  agent,  or 
in  consequence  of  some  agreement,  or  of  a  usage  of  the  place 
of  which  the  principal  is  bound  to  take  notice,  or  a  usage  be- 
tween him  and  his  principal  in  the  course  of  their  business.3 

It  is  adjudged  or  implied  in  some  cases,  that  an  insurance 
broker  has,  by  virtue  of  the  general  usage  of  the  place,  espe- 
cially in  London,  a  right  to  retain  any  policy  he  may  effect  for 
the  principal,  on  account  of  his  demands  against  him  for  pre- 
vious advances  and  charges,  in  case  of  the  principal  having 
notice,  or  being  bound  to  take  notice,  of  the  usage. 


i  Muir  v.  Fleming,  Dowl.  &  Ryl.,         2  Olive  v.  Smith,  5  Taunt.  56. 
New  Prac.  Cas.  29.  3  Green  v.  Farmer,  4  Burr.  2214. 
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So  if,  in  the  previous  intercourse  between  the  parties,  as 
principal  and  agent,  the  agent  has  made  advances  or  become 
responsible  for  the  payment  of  premiums  on  policies  or  other- 
wise, and  retained  policies  as  security,  a  right  to  retain  a  policy 
in  virtue  of  a  lien  may  result  from  such  practice. 

1913.  The  right  of  the  agent  to  retain  and  set  off  sums  re- 
ceived from  underwriters  for  losses  and  returned  premiums  on 
policies,  on  account  of  any  liability  he  may  have  assumed  for 
the  future  for  the  principal,  will  depend  on  his  having  a  lien 
on  the  policy  for  his  commissions,  or  his  having  made  ad- 
vances upon  the  credit  of  the  policy.1 

1914.  The  right  of  the  agent  of  the  assured  to  set  off  any 
sums  received  on  any  policy  of  his  principal,  on  which  lie  had 
no  lien,   against  his  existing  demands  against    his  principal, 
will  depend  on  the  general  law  merchant,  or  the  usage  of  the 
place  as  to  the  particular  business  of  his  agency,  and  his  prin- 
cipal being  affected  by  the  usage  ;  or  upon  the  practice  between 
the  principal  and  agent,  or  upon  the  statute  of  set-off. 

1915.  The  broker  or  other  agent  of  the  assured  for  effecting 
insurances  has,  by  the  general  mercantile  law,  a  lien  on  policies 
which  he  retains  in  his  hands,  for  his  general  balance  against 
his  principal.2 

Where  the  broker  had  effected  two  policies,  and  paid  the 
premium  on  both,  a  loss  took  place  on  one  of  them.  It  was 
held  that  he  had  a  lien  for  both  premiums.3 

An  agent  having  effected  a  policy  on  goods  that  were  to  be 
shipped  by  his  correspondent,  the  same  having  Veen  lost,  has 
been  held  to  have  a  lien  on  the  proceeds  of  the  policy  for  his 
general  balance  against  the  shipper,  notwithstanding  that  the 
goods  are  consigned  to  the  agent  on  condition  of  his  agreeing 
to  pay  over  the  proceeds  of  the  shipment  to  a  third  party.4 

An  insurance  broker  has  not  a  lien  on  policies  of  his  princi- 

1  Olive  v.  Smith,  5  Taunt.  56.  3  Leeds  v.  Mercantile  Ins.  Co.,  6 

2  Godin    v.    London    Ass.    Co.,    1     Wheat.  565. 

Burr.  489  ;  Kinloch  v.  Craig,  3  T.  R.         4  Man  v.  Shiffner,  2  East,  523. 
783  ;  Hammonds  v.  Barclay,  2  East, 
227  ;  Castling  v.  Aubert,  ibid.  325. 
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pal  in  his  hands,  nor  any  right  to  retain  them  as  security  for 
money  previously  lent  to  the  assured,  independently  of  his 
agency  as  insurance  broker.1 

A  part-owner  of  a  vessel  having  ordered  the  other  part- 
owner,  who  had  been  the  ship's  husband,  to  effect  insurance 
upon  his  share,  and  transmit  the  policy  to  him,  the  latter  ef- 
fected the  policy  accordingly,  and  claimed  to  retain  it  as  hav- 
ing a  lien  upon  it  for  the  general  balance  of  his  account  as 
ship's  husband.  Shaw,  C.  J.,  giving  the  opinion  of  the  Supreme 
Court  of  Massachusetts,  said  :  "  By  undertaking  to  execute  the 
order,  he  bound  himself  to  comply  with  the  terms  and  forward 
the  policy,  and  this  precludes  the  supposition  that  he  was  to 
have  any  lien  upon  it."  It  was  accordingly  adjudged,  that  he 
could  not  commence  a  suit  upon  it,  or  retain  it  so  as  to  avail 
himself  of  it  on  account  of  his  general  balance.2 

So,  if  the  agent  had  promised  to  forward  the  policy  to  the 
assured,  he  would  be  bound  to  forward  it,  and  not  detain  it  on 
account  of  his  general  balance.3 

In  case  a  broker  employed  to  effect  insurances  employs 
another  for  the  purpose,  who  effects  divers  policies,  and  pays 
the  premiums,  and  puts  some  of  the  policies  into  the  hands  of 
the  broker  employed  by  the  assured,  he  has  no  lien  on  the 
policies  remaining  in  his  hands  for  the  premiums  on  those  so 
delivered.4 

A  sub-agent  being  ordered  by  the  agent,  knowing  him  to 
be  agent  and  not  owner,  to  effect  a  policy  on  goods,  has  no 
lien  on  the  policy  for  his  general  balance  against  the  agent.5 

1916.  Whether  a  sub-agent  has  a  lien  for  his  general  bal- 
ance against  the  immediate  or  first  agent,  where  the  assured 
himself  has  no  concern  with  that  balance,  in  case  the  first 


1  James  v.   Rogers,    15  Mees.  &  258,  a  case  of  promise  by  a  deposi- 
Wels.  375.  tary  to  pay  over  the   proceeds   of  the 

2  Reed  v.  Pacific  Ins.  Co.,  1  Mete,  sale  of  goods  deposited  for  sale,  which 
166.      And   he   was    nonsuited   in  a  was  held  to  preclude   a   lien  on  the 
suit    commenced     upon     the     policy  goods  for  a  general  balance, 
against  the  orders  of  the  assured.  4  Snook  v.  Davidson,  2  Camp.  218. 

3  See  Walker  v.  Birch,   6  T.  R.  5  Man  v.  Shiffner,  2  East,  523. 
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agent  at  the  time  of  employing  the  sub-agent  represents  him- 
self to  be  principal  ? 

L.  inclosed  to  C.  an  indorsed  bill  of  lading  of  tallow,  re- 
questing him  to  employ  a  house  at  Liverpool  to  sell  it  for  the 
benefit  of  the  shipper,  and  also  requesting  him  to  effect  insur- 
ance. C.  employed  B.,  an  insurance  broker,  to  effect  the  in- 
surance, representing  to  him  at  the  same  time  that  he,  C.,  had 
authority  to  indorse  the  bill  of  lading,  which  he  did  indorse 
to  a  person  at  Liverpool,  named  by  the  broker.  A  loss  having 
taken  place,  it  was  paid  over  to  the  broker,  and  in  a  suit  by 
L.  against  him  for  the  amount,  the  question  was,  whether  the 
defendant  had  a  lien  on  the  amount  to  satisfy  a  balance  due  to 
him  from  C.  Lord  Ellenborough  ruled  that  he  had  not  such 
a  lien.  He  said  that,  if  an  agent  represents  himself  to  have  a 
power  which  he  has  not,  the  person  who  gives  faith  to  his 
representation  must  run  the  risk  of  its  being  true  or  false.1 

Mr.  C.  J.  Gibbs  considers  this  case  as  resting  on  the  circum- 
stance that  the  broker  had  notice,  by  the  representation  re- 
specting the  indorsement  of  the  bills  of  lading,  that  his  imme- 
diate employer  was  himself  an  agent.2  This,  however,  was 
not  the  reason  which  Lord  Ellenborough  is  reported  to  have 
given  for  his  ruling. 

A  case  decided  by  Lord  Kenyon  and  his  associates  inti- 
mates that,  if  the  sub-agent  has  ground  to  suppose  his  em- 
ployer to  be  the  principal,  the  former  will  have  a  lien  on  the 
policy  for  his  general  balance.3  But  if  his  ground  for  such  a 
supposition  is  merely  the  statement  of  the  first  agent,  which  is 
ordinarily  the  only  ground,  it  does  not  agree  with  the  reason 
given  by  Lord  Ellenborough  for  his  ruling  above  referred  to. 

In  subsequent  cases  Lord  Ellenborough  ruled  in  favor  of  the 
lien  of  the  sub-agent  for  his  general  balance. 

A  London  house,  having  orders  from  a  merchant  of  Boston 
to  ship  and  insure  a  cargo,  employed  a  broker  to  effect  the 
policy,  without  mentioning  to  whom  it  belonged,  which  he 


1  Lanyon  v.   Blanchard,  2  Camp.        2  Westwood  v.  Bell,  4  Camp.  349. 
597.  3  Means  v.  Henderson,  1  East,  335. 
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did,  and  charged  the  London  house  with  the  premium.  The 
policy  remained  in  the  broker's  hands,  and  a  payment  was 
made  to  him  on  account  of  a  loss  after  he  had  notice  that  the 
cargo  belonged  to  the  Boston  merchant.  Lord  Ellenborough 
ruled  that  he  had  a  right  to  set  it  off  on  his  general  balance 
against  the  London  house,  which  had  become  bankrupt,  on 
the  ground  that  the  broker  "  must  be  supposed  to  have  made 
advances  on  the  credit  of  the  policy."  1  It  does  not  appear 
why  any  such  supposition  must  be  made. 

Gibbs,  C.  J.,  on  discussion,  deliberately  ruled  in  like  man- 
ner subsequently,  citing  this  case  as  authority,  on  the  ground 
that,  when  the  broker  effected  a  policy  for  an  agent,  supposing 
him  to  be  the  party  interested  as  principal,  he  has  a  lien  on 
the  policy  in  his  favor  as  security  for  his  whole  general  bal- 
ance against  the  intermediate  agent  by  whom  he  was  em- 
ployed, as  much  as  if  it  had  been  expressly  so  agreed  between 
him  and  the  intermediate  agent  as  being  the  principal.2  This 
is,  however,  a  mere  reiteration  of  the  doctrine,  and  not  a  rea- 
son for  it.  Nor  is  it  easy  to  give  a  reason  which  is  satisfactory. 
So  far  as  the  broker  makes  advances  and  earns  commissions  on 
a  policy,  which  he  has  good  authority  to  suppose  to  be  upon 
the  property  of  his  employer,  who  has  been  enabled  by  the 
principal  to  hold  himself  out  as  owner,  the  broker  seems  to 
have  an  equity  in  favor  of  his  lien,  but  not  further.  The 
counsel  for  the  assured,  in  the  case  last  cited,  urged  as  a  reason 
why  the  sub-agent  should  not  have  a  lien  for  his  general  bal- 
ance, that  the  first  agent  cannot  pledge  the  goods  of  his  prin- 
cipal, which  the  decisions  just  stated  permit  him  to  do.  Mr. 
C.  J.  Gibbs  notices  this  argument,  but  does  not  seem  to  make 
any  satisfactory  reply.3 

1  Mann  v.  Forrester,  4  Camp.  60.  and  that  of  goods  sold  by  an  ostensible 

2  Westwood  v.  Bell,  4  Camp.  349.  partner,  which  was  before  the  same 

3  The  cases  of  sale  of  goods  by  a  judge  (Straaey  v.  Deey,  7  T.  R.  361, 
factor,  supposed  by   the  buyer  to  be  n.),  in  which  it   was  adjudged    that 
principal  (George  v.  Claggett,  7  T.  R.  the  buyer  had  a  right  of  set-off,  are 
359,  per  Lord  Kenyon  and  his  asso-  not  inconsistent  with  the  doctrine,  that 
ciates  ;   aad  Rathbone  v.    Williams,  an  agent  has  not  a  right  to  pledge  the 
before  Lord  Kenyon,  7  T.  R.  360,  n.),  goods  of  his  principal  for  his  own  debt. 
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Analogy  to  the  doctrine  against  a  pledge  of  the  goods  of  the 
principal  by  the  agent  for  his  own  debt,  and  to  the  doctrine 
against  mere  set-off  between  an  agent  and  underwriter  being 
a  payment  in  respect  to  the  assured,  and  also  the  apparent 
equity  of  the  case,  lead  to  the  conclusion,  as  being  the  better 
doctrine,  that 

A  sub-agent,  though  he  has  a  lien  on  the  policy  for  his 
commission  and  advances  on  account  of  it,  has  no  lien  for  his 
general  balance  against  the  agent  by  whom  he  is  immediately 
employed,  where  such  general  balance  has  accrued  indepen- 
dently of  the  principal,  and  of  his  own  sub-agency. 

The  doctrine  stated  by  Lord  Ellenborough,  that,  where  one 
of  two  parties  must  suffer  by  a  third,  it  must  be  the  one  who 
has  trusted  him,  is  as  true  in  law  as  it  is  in  ethics.  But  that 
is  not  the  question  in  the  present  case.  If  the  principal  has 
enabled  the  agent  to  treat  the  subject  as  being  his  own,  he 
trusts  the  agent  no  less  than  the  sub-agent  trusts  him.  If 
either  the  principal  or  the  sub-agent  must  bear  a  loss  in  such 
case  by  reason  of  the  insolvency  of  the  agent,  where  neither 
the  principal  nor  the  sub-agent  is  in  fault,  it  seems  that  it 
should  rather  fall  upon  the  principal. 

But  the  question  is  not  which  of  the  two  shall  bear  a  loss 
that  must  fall  upon  one  of  them,  for  we  assume  that  the  sub- 
agent  is  to  be  paid  his  commission,  and  repaid  advances  to  the 
agent  on  account  of  the  policy.  If  we  admit  that  the  sub- 
agent  may  have  a  lien  on  it  for  his  general  balance,  where  he 
has  expressly  extended  credit  on  such  balance  in  consideration 
of  such  lien,  though  it  is  in  palpable  contradiction  of  the  doc- 
trine against  the  agent's  pledging  the  goods  of  his  principal 
for  his  own  debt,  still  we  are  far  short  of  the  doctrine  ex- 
pressed in  the  cases  above  cited.  I  say  "  the  doctrine  ex- 
pressed," for  it  may  be  that  the  authority  of  the  cases,  if  more 
fully  stated,  would  admit  of  some  limitation  ;  for  it  does  not 
appear  how  the  general  balances  arose  in  those  cases,  and  what 
particular  grounds  there  may  have  been  for  extending  the  lien 
to  them.  The  doctrine,  as  expressed,  goes  to  the  case  of  a 
general  balance  in  favor  of  the  sub-agent  against  the  agent 

VOL.  ii.  48 
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without  limitation  or  qualification  ;  and  it  stands  upon  a  mere 
nisi  prius  ruling  of  Lord  Ellenborough,  sanctioned  deliberately 
by  Sir  Vicary  Gibbs,  without  any  good  reason,  legal  or  equita- 
ble, or  founded  on  principle  or  considerations  of  expediency. 

According  to  this  doctrine  as  expressed,  if  goods  are  con- 
signed to  a  merchant  with  orders  to  insure,  who  employs  a 
broker  to  effect  the  insurance,  with  whom  he  has  a  long  stand- 
ing account  with  a  general  balance,  however  large,  with  which 
balance  the  consignor  has  no  concern  directly  or  indirectly,  the 
broker,  if  he  has  ground  to  suppose,  or  has  no  ground  not  to 
suppose,  —  whichever  is  the  proper  construction  of  the  doc- 
trine,—  that  the  policy  is  for  the  consignee,  has  a  lien  on 
the  policy  for  his  whole  general  balance,  though  it  may  be 
equal  to  the  whole  value  of  the  consignments.  The  question 
is  not,  therefore,  whether  the  sub-agent  or  the  principal  shall 
sustain  a  loss  as  between  themselves,  since  the  sub-agent  is 
not  liable  to  any  loss  in  any  event.  As  between  him  and 
the  principal,  the  question  is,  whether  he  shall  incidentally 
and  accidentally,  or  through  fraud  of  the  agent  alone,  or  to 
which  he,  the  sub-agent,  is  privy,  obtain  the  advantage  of  in- 
flicting upon  the  principal  a  liability  to  pay  gratuitously  his, 
the  sub-agent's,  own  stale,  desperate  demand  against  the  agent. 
He  has  already  lost  his  debt ;  the  question  is,  whether  he  shall 
get  indemnity  from  a  stranger  for  his  loss. 

Suppose  the  merchant  gives  his  broker  orders  to  effect  poli- 
cies for  divers  consignors,  in  his,  the  merchant's,  name,  for 
whom  it  may  concern,  and  the  policies  remain  in  the  broker's 
hands ;  by  what  rule  will  a  court  apportion  the  lien  for  his 
general  balance  among  them,  under  this  doctrine  ? 

I  cannot  but  dissent  from  such  a  doctrine. 

1917.  The  agent,  by  parting  with  the  possession  of  the 
policy,  forfeits  his  lien.1 

But  he  will  not  forfeit  his  lien  by  putting  the  policy  into 


1  Wilson  v.  Creighton,  Marsh.  Ins.  goods  expressly  on  account  and  risk 
297;  Cranston  v.  Phila.  Ins.  Co.,  5  of  the  principal,  he  loses  his  lien. 
Binn.  R.  538.  So,  if  a  factor  ships  Sweet  v.  Pym,  1  East,  4. 
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another's  hands  for  the  purpose  of  preserving  it,  and  availing 
himself  of  it.1 

The  agent  would  forfeit  his  lien  by  pledging  the  policy  as 
his  own,  which  he  may  attempt  to  do  where  it  does  not  ap- 
pear on  the  face  of  the  policy  but  that  it  is  his  own.2 

1918.  The  agent  may  assign  to  another  his  balance  against 
the  principal,  for  which  he  has  a  lien  on  the  policy,  and  leave 
the  policy  in  the  hands  of  such  other,  with  notice  of  his  lien 
upon  it,  authorizing  the  assignee  of  the  balance. to  keep   the 
policy  for  him  subject  to  his  lien.     In  this  case  the   agent   is 
not  considered  as  pledging  the  policy,  and  so  does  not  violate 
the  rule  that  a  lien  is  a  personal  privilege,  which  cannot  be 
transferred.3 

1919.  The  taking  of  a  promissory  note,  bill  of  exchange,  or 
other  security  payable  in  future,  for  a  debt  due  to  the  agent 
for  which  he  has  a  lien  on  goods  or  policies,  in  whatever  way 
the  debt  may  have  arisen,  is  a  waiver  of  the  lien.4 

1920.  Whether,  if  the  agent  puts  a  policy  out  of  his  hands 
on  which  he  had  a  lien  for  his  commission  and  advance  of 
premium,  his  lien  revives  on  its  coming  again  into  his  hands 
as  agent,  if  his  demand  still  subsists?  5 

If  the  policy  comes  into  his  hands  again  while  only  his 
principal,  being  his  immediate  employer,  is  interested,  it  has 
been  held  that  his  lien  for  a  general  balance  will  be  revived. 

1  M'Combie  v.  Davies,  7  East,  5,     agent,     by    paying     his    acceptance, 
where   it   is    so    held   in    respect   of    should  bring  the  balance  in  his  favor, 
goods.     Urquhart  v.  M'lver,  4  Johns,     to  pay  it. 

R.  103.  3  M'Combie  v.  Davies,  7  East.  5 ; 

2  As   in   case   of  goods,  Holly   v.  Urquhart  v.  M'lver,  4  Johns.  R.  103. 
Huggeford,  8  Pick.   R.  73.     In  Dau-  4  Hewison  v.  Guthrie,  2  Bing.  N. 
bigny  v.  Duval,  5  T.  R.  604,  the  doc-  C.  755,  per  Tindal,  C.  J.,  and  Parke, 
trine  that  the  agent  cannot  pledge  the  Gaselee,    and    Bosanquet,    Justices; 
goods   of  the  principal  is  maintained,  Cowell  v.  Simpson,  16  Ves.  276,  per 
though  Lord  Kenyon  seems  to  have  Lord  Eldon,  who  attributes  the  same 
been  of  opinion,  that  the  pledgee  might  effect  to  the  taking  of  security  payable 
have  the  right  to  hold  them  until  the  on  demand ;  but  such  a   construction 
amount  due  to  the  agent  should  be  seems,  in  that  case,  to  be  less  obvi- 
paid.     It  seems,  however,  that  noth-  ous. 

ing  was  in  that  case  due  to  the  agent,         5  Spring   v.    S.    Car.  Ins.  Co.,  8 
and  the  principals  had  offered,  if  the    Wheat.  268. 
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A  broker  having  delivered  the  policy  to  the  assured,  after- 
wards, doubting  his  solvency,  obtained  it  back,  for  the  purpose, 
as  he  pretended,  of  receiving  a  loss,  but  in  fact  to  retain  it  un- 
der his  lien.  It  was  adjudged  that  his  lien  revived,  and  that 
he  had  a  right  to  retain  the  policy.1 

But  where  assignees  have  in  the  mean  time  become  in- 
terested, it  has  been  held  that  his  lien  for  a  general  balance 
will  not  revive.  L.  having  effected  a  policy  for  P.  and  de- 
livered it  to  him,  P.  assigned  it  to  S.,  who  sent  it  to  L.  mere- 
ly for  the  purpose  of  putting  it  in  suit.  It  was  held  by  the 
Supreme  Court  of  the  United  States,  that  the  lien  of  L.  for  his 
general  balance  was  not  thereby  revived ;  but  the  court  inti- 
mated that  his  lien,  if  any,  for  an  advance  of  the  premium,  was 
thereby  revived.2 

Where  a  general  balance  of  account  is  due  to  an  insurance 
broker  from  a  commission  merchant,  and  the  latter  employs 
the  broker  to  effect  a  policy  for  a  foreign  house,  \vhich  policy 
is  passed  into  the  hands  of  the  foreign  assured,  and,  after  pay- 
ments have  been  made  to  the  broker  equal  to  such  general 
balance,  the  foreign  assured  puts  the  policy  into  the  hands  of 
the  same  broker  to  adjust  and  effect  a  settlement  of  a  loss,  it 
is  held  by  Tindal,  C.  J.  and  his  associates  of  the  English 
Common  Pleas,  that  the  broker's  lien  does  not  revive  for  his 
advance  of  premium,  though,  by  new  items,  the  amount  of  his 
general  balance  of  account  had,  in  the  mean  time,  been  always 
greater  than  that  of  the  premium.3 

1921.  In  case  a  policy  retained  by  the  agent  subject  to  his 
lien  is  assigned  by  the  principal,  the  assignee  takes  the  policy 
subject  to  the  lien.* 

1922.  A  broker  having  paid  a  loss,  not  knowing  that  the 
insurer  had  previously  become  bankrupt,  Lord  Ellenborough 
ruled  that,  "according  to  the  well-known  course  of  dealing 
between   the   broker,  underwriters,   and  assured,    the   money 
could  not  be  recovered  back."  5 

1  Whitehead  v.  Vaughan,  Cooke's  3  Levi  r.  Barnard,  8  Taunt.  149; 
Bankrupt  Laws,  579.  S.  C.,  2  J.  B.  Moore,  34. 

2  Spring   v.    S.   Car.    Ins.   Co.,  8  4  Man  v.  Shiffner,  1  East,  523. 
Wheat.  268.  5  Edgar  v.  Bumstead,  1  Camp.  411. 
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SECTION  VI.   LIEN  AND  SET-OFF,  AND  REPAYMENTS  BETWEEN 
THE  AGENT  AND  UNDERWRITERS. 

1923.  A  broker  of  an  underwriter,  who  is  in  the  practice  of 
paying1  losses  on  policies  for  his  principal,  and  retaining  the 
policies,  has  a  lien  upon  the  salvages  for  his  general  balance 
against  the  underwriter.1 

A  broker  of  an  underwriter  having  policies  in  his  hands  on 
which  he  had  paid  losses,  upon  which  policies  he  has  a  lien 
for  his  general  balance  against  the  underwriter,  is  entitled  to 
the  amounts  allowed  by  a  foreign  state  for  captures  of  the  sub- 
jects insured  by  the  policies,  until  his  general  balance  against 
the  underwriter  is  satisfied.2 

1924.  Where  a  policy  is  left  by  the  assured  in  the  hands  of 
the  broker,  that  he  may  adjust  and  receive  payment  of  losses 
upon  it,  the  broker,  if  he  has  no  lien,  has  not  a  right  to  set  off, 
against  premiums  due  from  him  to  the  underwriter,  a  loss  due 
from  the  latter  to  the  assured ;  the  debts  not  being  mutual.3 

If,  in  an  adjustment  of  an  account  between  the  broker  and 
the  underwriter,  losses,  or  returns  of  premium  due  and  payable 
to  the  assured,  have  been  deducted  from  premiums  due  to  the 
underwriter  from  the  broker,  such  adjustment  is  binding  upon 
the  underwriter  and  his  assignees  in  case  of  his  bankruptcy.4 
And  though  the  broker  acts  as  agent  del  credere  of  the  assured, 
he  does  not  acquire  thereby  any  additional  right  of  set-off.5 


1  Olive  v.    Smith,   5   Taunt.    56;  be  set  offby  the  broker  ;  but  in  most  of 
Whitehead  v.  Vaughan,  and  Parker  the  cases  on  this  subject  a  disposition 
v.  Center,  Cooke's  Bankr.  Laws,  579  ;  is  shown  not  to  extend  the  doctrine  of 
Castling-   v.    Aubert,    2    East,    325  ;  that  case  beyond  its  peculiar  circum- 
Foster  v.  Hoyt,  2  Johns.  Cas.  327 ;  stances. 

Spring  v.  S.  Car.  Ins.  Co.,  8  Wheat.  4  Parker  v.  Smith,  16  East,  381  ; 

268;  Moody  v.  Webster,  3  Pick.  424.  Thompson   v.  Redman,  11  Mees.   & 

2  Moody  v.  Webster,  3  Pick.  424.  Wels.  490. 

3  Wilson  v.   Creighton,   3   Doug.  5  Goldschmidt  v.  Lyon,   4  Taunt. 
132  ;  Houston  v.  Robertson,  4  Camp.  534  ;    Houston  v.  Bordenave,  6  id. 
342;  S.  C.,  6  Taunt.  448.      It  was  451;  S.  C.,   Marsh.  R.   141  ;    Baker 
held  in  Shee  v.  Clarkson,   12  East,  v.  Langhorn,  4  Camp.  396;  Peele  v. 
507,  that  returns  of  premium  might  Northcote,  7  Taunt.  478  ;  Minett  v. 

48* 
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1925.  If  the   broker  of  the  underwriter  has  a  lien  on  the 
policy  left  in  his  hands,  whether  for  advances  or  commission, 
or  a  general  balance,  or  for  having  paid  a  loss  as  agent  del 
credere,  though  it  is  not  a  case  of  set-off  under  the  statute,  he 
may  insist  on  the  underwriter's  payment  of  the  loss   on  the 
latter  demanding  the  premiums;  that  is,  he  may  avail  himself 
of  a  set-off  of  the  losses  against  the  premiums,  so  long  as  the 
underwriter  remains  solvent.1 

1926.  Whether,  if  the  agent  or  any  other  party  than  the 
assured  has  become  liable  to  the  underwriters  for  a  premium, 
on  his  promissory  note  for  the   same  or  otherwise,  he  has  a 
right  to  set  off  or  deduct  a  return  of  premium  ? 

If  the  assured,  the  agent,  and  the  underwriters  are  all  sol- 
vent, it  is  not  material  to  either  of  them  what  the  rule  is  in 
this  case  ;  but  if  either  of  them  is  insolvent,  his  representa- 
tives, that  is,  his  creditors,  are  interested  not  to  have  the  re- 
turn premium  deducted. 

Lord  Ellenborough  and  Mr.  Justice  Bayley  consider  th 
agent,2  and  Kent,  C.  J.  and  his  associates,  Thompson,  Spen- 
cer, and  Van  Ness,  of  the  Supreme  Court  of  New  York,  con- 
sider the  indorser  of  the  premium  note,3  to  be  substituted  for 
the  assured  in  respect  of  payment  and  return  or  diminution  of 
the  premium,  until  it  has  been  paid  by  the  agent  to  the  un- 
derwriter, or  by  the  assured  to  the  agent.  And  there  seems  to 
be  ground  for  this  doctrine,  at  least  until  the  premium  is  due, 
or  has  been  paid  by  one  or  the  other  party :  for  where  the  pre- 
mium is  on  credit,  as  it  is  usually  in  the  United  States,  in  both 
marine  and  fire  insurance,  a  part  or  the  whole  may  be  returna- 
ble, or,  in  other  words,  to  be  deducted  before  the  credit  expires. 

There  seems  to  be  an  irregularity  in  exacting  the  payment 
of  the  whole  premium  from  the  agent,  when  no  part  of  it, 
or  only  a  part  of  it,  is  due,  and  the  whole  or  a  part  of  what  is 

Forrester,  4  id.  541.     See   also  the  573;  Shee  u.Clarkson,  12  East,  507; 

remarks  of  Putnam,  J.,  in  Moody  v.  Wienholt  v.  Roberts,  2  Camp.  586. 
Webster,  3  Pick.  424.  2  Shee  v.  Clarkson,  12  East,  507. 

1  Parker  v.   Beasley,   2   M.  &  S.         3  Per  Curiam,  Phten.  Ins.  Co.  v. 

423  ;  Davies  v.  Wilkinson,  4  Bing.  Fiquet,  7  Johns.  R.  383. 
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paid  is  to  come  directly  back,  through  the  assured,  to  the  agent 
or  other  party  who  is  directly  liable  for  it  to  the  underwriter. 

The  judges  just  named,  accordingly,  consider  the  amount  of 
premium  that  is  payable  not  to  be  definitively  settled  until 
payment  is  made. 

There  seems,  therefore,  to  be  ground,  in  equity  and  con- 
venience, and  in  order  to  avoid  circuity  of  action,  for  the  doc- 
trine of  the  cases  just  referred  to,  namely,  that 

In  case  of  the  agent  or  his  surety  being  answerable  for  the 
premium,  so  long  as  it  remains  not  paid  by  the  assured  to  the 
agent,  or  the  agent  to  the  underwriter,  the  agent  or  his  surety 
is  liable  only  for  the  amount  for  which  the  assured  would  him- 
self be  liable,  if  no  agency  were  interposed.  If  the  whole 
premium  is  returnable,  by  reason  of  no  goods  being  shipped  or 
otherwise,  or  a  part  of  it,  by  reason  of  short  interest  or  other- 
wise, then  either  nothing  is  payable,  or  only  the  remainder  is  so. 

Judge  Duer1  suggests  the  objection  to  the  decision  in  the 
cases  above  referred  to,  that  the  assured  may  have  made  ad- 
vances to  the  agent,  or  put  funds  into  his  hands,  to  be  applied 
in  payment  of  the  premium.  He  might,  it  is  true,  be  preju- 
diced in  that  case,  if  the  agent  should  be  insolvent,  but  no  rule 
can  be  adopted  which  would  not  sometimes  work  adversely  to 
some  of  the  parties  interested. 

1927.  In  case  of  a  broker  being  agent  of  both  parties  to  a 
policy,  the  underwriter  on  which  becomes  bankrupt,  the  under- 
writer is  discharged  from  the  claims  of  the  assured  for  losses 
and  returns  of  premium,  and  the  broker,  being  debtor  for  pre- 
miums, is  discharged  therefor,  so  far  as  they  have  been  passed 
and  settled  by  the  broker  and  underwriter  in  account,  previ- 
ously to  the  act  of  bankruptcy  of  the  latter.     So  far  as  the 
premiums  and  losses  have  not  been  so  settled,  they  are  not 
set  off,  whether  the  policies  on  which  they  accrue  had  been 
subscribed,  or  the  losses  known,  before  the  bankruptcy  or  not.2 

1928.  Under  a  policy  on  a  vessel  whereby  B  U'as  insured 
for  whom  it  might  concern,  the  concerned  being  specified  in 
an  indorsement  to  be  A,  B,  and  C,  "  loss  payable  to  B,  all 

1  Mar.  Ins.  Vol.  II.  p.   303,  Lect.         2  Parker  v.  Smith,  16  East,  389. 
12,  §  19. 
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sums  due  from  the  assured  to  the  underwriters  being  first  de- 
ducted" the  three  parties  named  being  plaintiffs  in  the  action 
on  the  policy,  and  equally  interested  in  it,  it  was  held,  in  Mas- 
sachusetts, %by  Shaw,  C.  J.  and  his  associates,  that,  besides 
what  was  due  from  all  jointly,  the  underwriters  had  a  right 
to  set  off  only  the  amount  due  from  each  one  against  his  third 
part  of  the  loss,  and  not  what  was  due  from  either  against  the 
loss  due  to  another.1 

1929.  In  case  of  payment  by  the  underwriter  to  the  agent 
of  the  assured  through  mistake,  or  for  loss  on  a  policy  that  is 
illegal  as  between  the  parties  to  it,  where  the  agent  is  not  a 
party  to  the  illegality,  the  money  may  be  recovered  back,  if 
demanded  in  time. 

Though  the  broker,  instead  of  the  assured,  is  debtor  to  the 
underwriter  for  the  premium,  he  is  not  liable  to  him  for  it  in 
a  reinsurance  made  in  contravention  of  a  statute,  whereby  re- 
insurance is  prohibited,  before  the  premium  has  been  paid  to 
him  by  the  assured,  on  the  ground,  as  stated  by  Lord  Ellen- 
borough,  that  in  an  illegal  transaction  the  money  may  always 
be  stopped  while  it  is  in  transitu.2 

A  broker  paid  a  loss,  and  two  years  afterwards  claimed  re- 
payment of  the  money,  alleging  that  he  had  not  been  able  to 
recover  the  loss  from  the  insurers.  Sir  James  Mansfield  said : 
"After  so  great  a  lapse  of  time,  the  broker  must  be  presumed 
either  to  have  received  actual  payment,  or  to  have  settled  with 
the  underwriters  in  some  way  or  other."3 

1930.  Where  the  underwriter  paid  a  loss  to  the  agent  of  the 
assured,  who  passed  it  to  the  credit  of  the  assured,  but  the  un- 
derwriter afterwards  discovered  that  it  was  a  foul  loss,  it  was 
held  that  the  underwriter  was  entitled  to  recover  back  the 
money  from  the  agent,  he  having  made  no  payment  or  remit- 
tance to  the  assured  on  account  of  it.4 

1  Williams  v.    Ocean  Ins.  Co.,   2  3  Jameson  v.  Swainstone,  2  Camp. 
Mete.  R.  303.  546,  n. 

2  Edgar  v.  Fowler,  3  East,  222.  4  Butler  v.  Harrison,  Cowper,  565. 
See  supra,  sect.  3,  as  to  recovery  in 

an  illegal  transaction. 


CHAPTER    XXIV. 

JURISDICTION. 

1931.  THE  first  notice  of  a  case  on  a  policy  of  insurance, 
in  the  English  Reports,  is  by  Sir  Edward  Coke,1  who  says, 
an  action  of  assumpsit  was  brought  in  one  of  the  "courts  of 
Westminster   Hall,   grounded    upon    an    instrument   called  a 
policy,  commonly  made  between  merchants  for  assurance  of 
their  goods,"  on  a  voyage  from  Malcomb  Regis  to  Abbeville 
in  France.     And  the  questions  on  which  it  is  cited  by  him 
were,  whether  the  suit  could  be  brought  in  England,  as  the 
policy  related  to  risks  at  sea,  and  whether,  if  brought  in  Eng- 
land, it  should  be  brought  in  the  county  where  the  policy  was 
made,  or  that  from  which  the  ship  sailed.     The  most  frequent 
mode  of  settling  disputes  on  policies,  previously  to  that  time, 
was  by  reference  to    "  certain  grave  and  discreet  merchants 
appointed  by  the  Lord  Mayor  of  London." 

The  jurisdiction  of  cases  on  insurance  was  given  to  a  special 
tribunal  in  the  reign  of  Elizabeth,2  the  first  powers  of  which 
were  subsequently  modified  and  enlarged  ;  3  but  its  jurisdiction 
was  curtailed  by  the  common  law  courts,4  and  it  seems  to 
have  early  fallen  into  neglect  and  died  out.5 

1932.  The  local  jurisdiction  on  policies  is  usually  deter- 
mined by  the  residence  of  the  parties,  and  such  suits  are  not 
distinguished  in  this  respect  from  those  on  other  contracts. 

Mr.  Justice  Washington  held  that  reference  must  be  had  to 
the  residence  of  the  party  interested,  and  not  to  that  of  a  mere- 
ly nominal  plaintiff.6 

1  6  Co.  47.  5  See  Introduction  to  Park  on  In- 

2  Stat.  43  Eliz.  c.  12.  surance,  and  Marshall's    Preliminary 

3  Stat.  13  &  14  Car.  2,  c.  23.  Discourse  to  his  treatise. 

4  Bendy    v.  Oyle,  Sty.  166,   172  ;  6  Ruan  „.  Gardner,  1  Wash.  C.  C. 
Came  v.  Moy,  2  Sid.  121  ;  Delbye  v.  R.  145. 

Proudfoot,  1  Show.  396. 
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• 

Mr.  Justice  Thompson  was  of  opinion,  that  the  courts  of  the 
United  States  had  not  jurisdiction  in  New  York,  in  a  suit  by  a 
citizen  of  another  State  against  a  corporation,  a  part  of  the 
members  of  which  resided  in  New  York,  and  a  part  in  other 
States.1 

A  provision  in  the  charter  of  a  company,  that  it  shall,  in  a 
certain  case,  be  liable  to  an  action  only  in  the  State  where  it 
is  chartered,  does  not  exclude  the  jurisdiction  which  the  courts 
of  another  State  would  otherwise  have.2 

1933.  Courts  of  law  have  the  usual  jurisdiction  upon  poli- 
cies of  insurance. 

Sir  James  Mansfield  remarks,  that  "  courts  of  equity  for- 
merly exercised  an  odd  jurisdiction  upon  this  subject  "  ;  3  allud- 
ing perhaps  to  cases  of  interference  by  equity  courts,  where 
there  was  an  adequate  remedy  at  law.  It  does  not,  however, 
appear  whether  the  chancery  jurisdiction  on  this  subject  was 
less  definitely  settled  than  upon  others.  However  this  may 
have  been,  the  limits  of  jurisdiction  in  law  and  equity,  in  re- 
spect to  policies,  are  now  as  well  settled  as  in  respect  to  any 
other  species  of  contract,  the  general  jurisdiction  being  in  the 
courts  of  law,4  with  exceptions  upon  the  same  grounds  as  on 
other  contracts. 

1934.  Contributions  in  general  average,  being  of  very  an- 
cient date,  are  introduced  into  insurance,5  as  losses  by  perils 
of  the  seas,  and  also  under  particular  stipulations. ^ 

1  Catlett    v.    Pacific  Ins.    Co.,    1  5  See  Supra,  ch.  15,  sect.  13. 
Paine's   R.   594.      In    Massachusetts  6  Though  an  apportionment  of  gen- 
a  suit  on  a  policy  by   a   resident    in  eral    average  may  be  made   in  equi- 
another  State  was  held   to  be  main-  ty  (Sheppard  v.  Wright,  Show.  Parl. 
tain  able  against  a  corporation  in  any  Cas.  18;  Dobson  v.  Wilson,  3  Camp, 
county.     Allen  v.    Pacific  Ins.   Co.,  480),   a   suit   at   law  lies   also  for   a 
21  Pick.  257.  contribution.    Birkley  v.  Presgrave,  1 

2  Williams   v.    Fire   Ins.    Co.,  29  East,  220,  before  Lord  Kenyon  and 
Maine  R.  465.     The  jurisdiction   ac-  his  associates,  in  which  case  the  juris- 
crued   in    Maine   in  a  suit  against  a  diction  at   law   was  contested.     See 
garnishee.  also  Dobson  v.  Wilson.  3  Camp.  R. 

3  Cousins  v.  Nantes,  3  Taunt.  513.  480  ;  and  Mr.  Justice  Story's  remarks, 

4  Deghetoff  v.    Lond.    Ass.    Co.,  Ship  Packet,  3  Mason's  R.  255  ;  Sims 
Mos.  83  ;  Fall  v.  Chambers,  id.  193.  v.  Gurney,  4  Bin.  513.     On  the  con- 
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1935.  Equity  has  jurisdiction  in  case  of  there  being  no 
adequate  remedy  at  law,  where  the  local  courts  of  equity  are 
vested  with  the  ordinary  equity  powers : 

As  where  the  underwriters  consented  that  the  policy  should 
"  remain  good  "  to  the  assured,  and  to  an  assignee  of  an  un- 
divided interest.1 

A  bill  in  equity  may  be  brought  on. a  policy  on  which,  on 
account  of  the  structure  of  the  instrument,  an  action  at  law 
does  not  lie. 

Under  a  fire  policy  by  the  English  Hand  in  Hand  Company, 
subscribed  by  the  trustees  for  the  time  being,  whereby  the 
trustees  at  the  time  of  any  loss  were  directed  to  pay  the  same, 
a  bill  in  equity  being  brought  against  trustees  subsequently 
appointed,  for  a  loss  that  happened  when  the  business  of  the 
company  was  managed  by  trustees  other  than  those  who  sub- 
scribed the  policy,  it  was  objected  that  a  suit  at  law  lay. 
Lord  Tenterden  was  of  opinion,  that  "  the  only  remedy  the 
plaintiffs  had  was  in  equity,"  on  the  ground  that  an  action  at 
law  did  not  lie  against  either  set  of  trustees.2 

In  a  subsequent  case,  however,  the  English  Court  of  Com- 
mon Pleas  adjudged  that  an  action  at  law  did  lie  on  a  similar 
policy  against  the  trustees  who  signed  it,  upon  the  words  that 
the  assured  "should  be  entitled'3  to  indemnity  out  of  the 
funds  of  the  society,  which  were  considered  to  import  a  cove- 
nant by  the  company.3 

1936.  Upon  the  general  principles  distinguishing  the  juris- 
dictions, it  belongs  to  courts  of  equity  to  compel  a  specific  per- 
formance of  an  agreement  to  make  or  renew  a  policy.4 

tinent   of  Europe,   and   in  Scotland,  *  Bodle  v.  Chenango  Mut.  Ins.  Co., 

courts  of  admiralty  have  jurisdiction  2  Comstock's  R.  53. 

of  adjustments   in    general  average  (2  2  Alchorne    v.    Saville,    6   J.    B. 

Browne's  Adm.  n.5),  to  which  courts  Moore,  199,  n. 

it   seems    properly    to   belong     (see,  3  Andrews    v.    Ellison,-    6    J.    B. 

De  Lovio  v.  Boit,  2  Gall.  R.  398,  the  Moore,  199. 

learned  opinion  of  Mr.  Justice  Story),  4  Bodle  v.  Chenango  Mut.  Ins.  Co., 

though  this  jurisdiction  has  not  been  2  Comstock's  R.  53  ;  Neville  v.  Mer- 

assumed  by  the  admiralty  courts  in  chants  and  Manuf.  Ins.  Co.,  17  Ohio 

England.  R.  192. 
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"  It  has  been  decided,"  says  Mr.  Senator  Golden  in  the  New 
York  Court  of  Errors,  "  that  receipts  for  the  premium  are  as 
binding  as  a  policy,  except  that  the  assured  is  obliged  to  re- 
sort to  a  court  of  chancery."  In  this  case  the  bill  set  forth 
the  receipt,  alleging  an  agreement  to  insure,  and  praying  that 
the  respondents  might  be  decreed  to  pay  the  amount  of  the 

loss  or  to  execute  a  policy.     The  decree  was  for  the  payment 
•  • 

of  the  loss.1 

In  such  a  suit  parol  evidence  is  admissible  to  prove  the  mis- 
take.2 

1937.  A  court  of  equity  is  the  proper  tribunal  to  reform  a 
policy?  But  the  evidence  for  this  purpose  must  be  very 
clear.4 

Mr.  Justice  Washington  says  :  "  I  take  the  rule  to  be,  that, 
if  by  mistake  a  deed  be  drawn,  plainly  different  from  the 
agreement  of  the  parties,  a  court  of  equity  will  grant  relief, 
by  considering  the  deed  as  if  it  had  conformed  to  the  agree- 
ment. If  the  deed  be  ambiguously  expressed,  so  that  it  is 
difficult  to  give  it  a  construction,  the  agreement  may  be  re- 
ferred to  in  order  to  explain  such  ambiguity.  But  if  the  deed 
be  so  expressed,  that  a  reasonable  construction  can  be  given  to 
it,  and  when  so  given  it  does  not  plainly  appear  to  be  at  vari- 

1  Perkins   v.    Wash.    Ins.    Co.,   4  345,  n.  ;  S.  C.,    1  Wash.  C.  C.  R. 
Cowen,    645;    S.    C.,   6  Johns.   Ch.  419;    Del.    Ins.    Co.    v.    Hogan,    2 
Rep.  485.  Wash.  C.  C.  R.4  ;  Graves  v.  Boston 

2  Kenselhreck     v.     Livingston,    3  Mar.  Ins.  Co.,   2  Cranch,  419;  Dow 
Johns.    Ch.   Rep.   144  ;     Gillespie  v.  v.  Whetten,  8  Wend.  160  ;  Franklin 
Moore,  2  id.  585  ;  Petersons.  Grover,  Ins.  Co.  v.  Hewitt,  3  B.  Monroe's  R. 
20  Maine  R.  363;  Rich  v.  Jackson,  239;  Ewer  v.  Washington  Ins.  Co., 
4  Bro.  Ch.   Rep.  514;  Shelburne  v.  16  Pick.  R.502. 

Inchiquin,  1  id.  350.  4  Henkle  v.  Roy.  Ex.  Ass.  Co.,  1 

3  Motteux  v.   Lond.    Ass.   Co.,   1  Ves.  317.     See  also  Br.  C.  C.  341; 
Atk.  545;    S.   C.,  4   Vin.  Abr.  281,  2   Johns.   Ch.    R.   633;    Truman   v. 
pi.  10;    S.  C.,  3  Equity  Cas.    Abr.  Child,   1  Br.  C.  C.  94;  Gillespie  r. 
636  ;  Livingston,  J.,  in  Delavigne  v.  Moore,  2  Johns.  Ch.  Rep.  593  ;  Ly- 
Un.  Ins.  Co.,    1    Johns.     Cas.   310;  man  v.  Un.  Ins.  Co.,  ibid.  630;  An- 
Graves  v.  Mar.  Ins.  Co.,  2  Caines's  drews  v.  Essex  F.  &  M.  Ins.  Co..  3 
R.  343  ;  Washington,  J.,  in  Hogan  Mass.  6. 

v.   Dela.    Ins.  Co.,   Condy's  Marsh. 
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ance  with  the  agreement  of  the  parties,  the  latter  is  not  to  be 
regarded  in  the  construction  of  the  former."1 

1938.  A  court  of  equity  is  the  proper  tribunal  to  which  to 
apply  to  compel  the  assured  to  surrender  a  policy,  fraudulently 
obtained,  to  be  cancelled? 

The  condition  on  which  relief  is  given  in  equity  against  a 
policy  obtained  by  fraud,  is  analogous  to  bills  for  relief  against 
usurious  contracts,  where  equity  requires  the  payment  of  the 
principal  and  legal  interest,  though  the  debt  might  be,  accord- 
ing to  the  former  statutes,  forfeited  by  the  creditor. 

So  at  law,  the  premium  on  a  policy  which  was  fraudulently 
obtained  by  the  assured  is  forfeited,  since  he  cannot  allege  his 
own  fraud  as  a  reason  for  a  return. 

Though  Lord  Mansfield,  in  one  case,  seems  to  assume  that, 
in  a  suit  at  law  on  a  policy,  if  the  defence  is  put  upon  the 
ground  that  the  subscription  of  the  underwriter  was  obtained 
by  fraud,  he  must  pay  the  premium  into  court,  yet  he  after- 
wards thought  otherwise.3 

And  in  Massachusetts,  where  the  defence  at  law  was  a  fraud- 
ulent concealment  on  the  part  of  the  assured,  and  the  defence 
was  considered  by  the  court  as  established  by  the  evidence, 
the  court  remarked,  that,  if  the  jury  had  found  a  verdict  for 
the  amount  of  the  premium,  they  should  have  set  it  aside  and 
granted  a  new  trial.4 

But  though  the  party  chargeable  with  fraud  cannot  allege 
or  take  advantage  of  it  at  law  or  in  equity,  yet,  if  the  other 
party  apply  for  relief,  equity  requires  as  a  condition,  that  he 
shall  not  himself  profit  by  the  fraud  of  which  he  complains. 

1939.  Equity  will  interpose  to  order  a  set-off  of  the  agent's 

1  Hoganu.  Del.  Ins.  Co.,  1  Wash,  of  Lord  Eldon,  5  B.  &  P.  322  ;  At- 
C.  C.  R.  419.  lantic  Ins.    Co.    v.  Lunar,    1    Sandf. 

2  Wittingham  v.  Thornborough,  2  Ch.   R.  91  ;    French   v.  Connelly,  2 
Vern.  206  ;  S.  C.,  Prac.  in  Chan.  20  ;  Ans.  454  ;  Fenno  v.  Craig,  3  Y.  & 
S.  C.,  3  Eq.  Cas.  Abr.  635  ;  Wilson  Col.  216. 

v.  Ducket,  3  Burr.   1361;  Da  Costa        3  Wilson  v.  Ducket,  3  Burr.  1361. 
v.  Scandret,  2  P.   W.  170;  S.  C.,  3         *  Hoyt  v.  Oilman,  8  Mass.  R.  336. 
Eq.  Cas.  Abr.  636.     And  see  remarks 

VOL.  ii.  49 
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premium  notes,  against  a  judgment  for  loss  which  could  not  be 
set  off  at  law  : l 

To  compel  a  nominal  assured  to  assign  a  policy  to  the 
party  for  whose  benefit  it  was  effected  :  2 

To  compel  a  trustee  to  permit  his  name  to  be  used  in  a  suit 
at  law  for  the  benefit  of  the  parties  interested  :  3 

To  compel  the  maker  of  a  note  payable  to  his  own  order,  in 
pursuance  of  the  charter  of  a  mutual  insurance  company,  as 
part  of  its  funds  for  security  of  the  assured,  to  indorse  the  same  :  4 

To  compel  underwriters  to  pay  over  to  the  assured  the  in- 
demnity received  by  them  from  a  foreign  government  on  his 
interest,  for  a  wrongful  seizure  of  an  insured  cargo  :  5 

To  order  distribution  of  the  effects  of  an  insolvent  insurance 
company :  6 

To  order  distribution  of  the  profits  of  a  joint-stock  insurance 
company : 7 

And  to  enjoin  the  master  of  a  foreign  vessel  not  to  sell  his 
cargo  to  pay  his  own  debts  with  the  proceeds.8 

Equity  will  not  interpose  to  compel  payment  of  a  loss  to  a 
mortgagee  on  a  policy  effected  on  the  mortgaged  premises  by 
the  mortgager,  who  had  become  insolvent,  where  there  is  no 

o      o         /  * 

agreement  by  the  parties  that  the  insurance  was  for  the  mort- 
gagee's benefit.9 

1940.  A  court  of  admiralty  has  jurisdiction  of  bottomry 
and  respondentia  contracts,  made  for  the  purpose  of  raising 

1  Leeds  v.  Mar.  Ins.  Co.,  6  Wheat.        5  New  York  Ins.  Co.  v.  Roulet,  24 

R.  565.  Wend.  R.  505.     There  was  held  to 

• 

2  Scott  v.   Roose,   3  Irish  Eq.  R.  be  a  concurrent  jurisdiction  at  law. 
170.  6  Blanchard  t>.  Alleghany  Mut.  Ins. 

3  Motteux   v.   Lond.    Ass.    Co.,  1  Co.,    1    Penn.   359  ;    Coston  v.  Alle- 
Atk.     545,     per     Lord    Hardwicke  ;  ghaiiy   County    Mut.   Ins.    Co.,  ibid. 
Dhegetoft  v.  Lond.  Ass.   Co.,    Mos.  323;  Rhineharl  v.  Alleghany  County 
83  ;  4  Bro.  P.  C.  436  ;  Fall  v.  Cham-  Mut.  Ins.  Co.,  ibid.  359. 

bers,  Mos.  193.  7  Scott   v.    Eagle    Fire     Co.,     7 

4  Brouwer  v.  Hill,  1  Sandf.  Ch.  R.     Paige's  Ch.  R.  198. 

629.     As  to  compelling  him   to  pay  8  Morrison  v.  Noorman,   Benecke, 

the  premium  note  of  the  ancestor  for  London  ed.,  1824,  p.  259. 

insurance  on  an  inherited  estate,  see  9  Vandegraffr.  Medlock,  3  Porter's 

Ind.  Mut.  F.  Ins.  Co.  ».  Chamberlain,  R.  (Ala.)  389. 
o  Blackford  (Ind.)  R.  150. 
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funds  to  defray  the  expenses  necessary  to  the  prosecution  of  a 
voyage. 

But  where  the  master,  being  a  part-owner,  hypothecated  the 
ship,  in  pursuance  of  a  special  authority  from  the  other  part- 
owner,  to  raise  funds  generally,  and  not  merely  to  meet  the 
necessities  of  a  pending  voyage,  it  was  held,  that  this  did  not 
give  the  court  of  admiralty  jurisdiction  in  rem  to  enforce  the 
payment  of  the  bond.1 

The  jurisdiction  has  been  sustained  where  the  foreign  lender 
took  the  hypothecation  merely  as  collateral  security  for  his 
advances,  without  taking  any  risk  ;  that  is,  in  effect,  as  a 
mortgage.2 

The  question  has  been  raised  whether  the  admiralty  courts 
in  the  United  States,  as  such,  have  jurisdiction  of  policies  of 
insurance,  under  the  act  of  Congress  giving  those  courts  ad- 
miralty jurisdiction.  This  question  was  learnedly  and  pro- 
foundly discussed  by  Mr.  Justice  Story,  in  1815,  who  came  to 
the  conclusion,  that  they  have  jurisdiction  concurrently  with 
courts  of  common  law  of  cases  on  policies  of  insurance,  as 
being  maritime  contracts.3 

It  appears,  however,  to  have  been  held  by  Johnson,  J.,  of  the 
same  court,  in  a  Southern  circuit,  that  the  admiralty  has  not  ju- 
risdiction of  those  contracts.4  And  so  the  law  seems  to  rest. 

1941.  Marine  policies  usually  contain  an  agreement  to  settle 
all  disputes  by  arbitration  ;  or,  in  other  words,  that  they  will 
mutually  constitute  a  committee  that  shall  have  jurisdiction  of 
the  policy.  I  am  not  aware  of  any  reported  decree  or  judg- 
ment enforcing  this  stipulation.5 

1  Hurry    v.   Ship  John  and  Alice,  638  ;   and  see  opinion   of  Chancellor 
1  Wash.  C.  C.  R.  293.  Wai  worth,  in  the  Court  of  Errors  in 

2  Lond.  Law  Magazine,  Vol.    III.  New  York,  Am.  Ins.  Co.  v.  Ogden, 
p.  563  ;  Lond.  Atlas,  1829,  p.  48.  20  Wend.  287,  at  p.  298. 

3  De  Lovio  v.    Boit,  2  Gallison's  5  See  supra,  Vol.  I.  p.  37,  No.  58, 
R.  398;  and  see  Peele  et  al.  v.  Mer-  and  n.  (3)  ;  Thompson  v.    Charnock, 
chants'   Ins.  Co.,   3  Mason's  R.  27  ;  8  T.  R.  139  ;  Kill  v.  Hollister,  Willes, 
Andrews  v.  Essex  F.    &  Mar.   Ins.  129  ;  Gladstone  v.  Osborne,  2  C.  & 
Co.,  ibid.  6  ;  Haleu.  Washington  Ins.  P.  551  ;  Allegre  v.  Maryl.  Ins.   Co., 
Co. ,2  Story's  C.  C.  R.  196.  6   Har.    &  Johns.  408;    Robinson  v. 

4  Ramsay  v.   Allegre,   12  Wheat.  Georges  Ins.  Co.,  17  Maine  R.  131. 


CHAPTER    XXV. 

PROVINCES  OF  THE  COURT  AND  OF  THE  JURY. 

1942.  THE  jurisdiction  of  questions  of  insurance  being,  as 
we  have   seen,   mostly  in  courts  of  law,  it  is  to  be  inquired 
what  questions  are  within  the  respective  provinces  of  the  court 
and  of  the  jury ;  and  in  this  respect  there  is  nothing  to  dis- 
tinguish this  from  other  commercial  contracts. 

The  question,  as  to  the  form  of  the  contract,  whether  it 
must  be  in  any  particular  form,  as  in  writing,  or  under  seal,  or 
on  paper  that  has  paid  a  stamp  duty,  is  for  the  court ;  but 
whether  the  contract  was  made  is  for  the  jury. 

What  is  comprehended  in  the  contract,  that  is,  whether  an 
indorsement  on  the  policy,  as,  for  instance,  of  the  rules,  regu- 
lations, and  conditions  of  the  insurance,  which  are  usually  in- 
dorsed upon  fire  policies,  or  whether  any  other  written  docu- 
ment referred  to  in  the  policy,  is  a  part  of  it,  to  the  same  effect 
as  if  it  had  been  embodied  in  it,  or  to  what  other  effect,  is  a 
matter  of  law  for  the  court ;  and  so  also  is  a  question  of  im- 
plied reference,  as  that  to  a  usage  of  trade,  or  written  or  verbal 
representations  of  the  assured. 

1943.  The  court  decides  on   the  sense  and  construction  of 
the  common  ivords   and   phrases  of  the  language,  where  no 
peculiar  meaning  is  proved.      The  meaning  of  technical  words, 
or  common  words  and  phrases  used  in  a  technical  or  local 
sense,  and  of  words  other  than  the  common  words  of  the  lan- 
guage, is  for  the  jury.1 

Thus,  whether  the  word  "  vacant  "  on  a  plan  applied  to 
one  or  another  space,  was  held  to  be  for  the  jury,  since  it  de- 
pended on  the  usage  in  like  cases.2 

i  See  Vol.  I.  No.  142-144;  and  2  Stebbens  v.  Globe  Ins.  Co.,  2 
Smith  v.  Eaton,  20  Pick.  R.  50.  Hall's  R.  632. 
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But  where  a  statute  has  given  a  construction  to  a  word  or 
phrase,  or  the  parties  themselves  have  denned  it,  this  is  matter 
of  law  ;  and  since  the  construction  and  legal  effect  of  stipula- 
tions, the  meaning  of  the  words  and  phrases  being  once  ascer- 
tained by  reference  to  dictionaries  or  other  evidence  of  usage, 
belongs  to  the  court,  it  belongs  to  them,  consequently,  to  de- 
termine whether  it  is  the  legal  effect  of  one  part  of  a  contract 
to  limit,  define,  or  explain  another.  The  meaning  of  the 
words  and  phrases  in  the  written,  as  well  as  the  printed  part  of 
the  policy,  is  determined  by  usage  ;  the  court  decides  that  the 
written  controls  the  printed  part.1 

1944.  The  reasonableness  of  a  usage  is,  usually  at  least,  if 
not  without  exception,  for  the  court ;  but  whether  the  usage 
in  question  comes  within  the  general  construction  of  reason- 
ableness is,  in  most  cases,  if  not  in  all,  for  the  jury.  Thus,  in 
reference  to  a  usage,  in  a  Newfoundland  voyage,  to  make  an 
intermediate  voyage,  Lord  Eldon  instructed  the  jury  as  to 
what  would  be  a  reasonable  and  what  an  unreasonable  usage, 
and  submitted  to  the  jury  the  existence  of  the  usage,  and 
whether  facts  in  the  case  brought  it  within  his  ruling.2 

The  existence  of  a  usage  must,  in  general,  when  it  is  to  be 
established  by  oral  testimony,  be  determined  by  the  jury.3 

1  Lord  Mansfield  appears  in  one  arrives,"  was  law.  Simond  v.  Boydell, 
case  to  have  left  a  question  of  general  Doug.  255.  But  arrival  or  not  seems 
construction  to  the  jury.  In  a  trial  rather  to  be  fact.  What  is  convoy,  if 
upon  a  policy  against  the  risk  of  an  dependent  on  a  statute,  as  in  the  case 
East  India  fort  being  attacked,  Lord  just  referred  to,  is  matter  of  law. 
Mansfield  said:  "The  contingency  So,  in  Massachusetts,  the  court  de- 
insured  against  is,  whether  the  place  cided  on  compliance  or  noncompliance 
should  be  attacked  by  a  European  with  the  warranty  of  seaworthiness, 
force,  not  whether  it  should  be  able  to  where  the  facts  were  not  in  dispute, 
resist  such  an  attack.  It  was  partic-  and  the  question  was  on  the  meaning 
ularly  left  to  the  jury,  whether  this  of  the  word  "  sea-letter,"  or  "  regis- 
was  the  contingency  in  the  contem-  ter,"  according  to  acts  of  Congress 
plation  of  the  parties  ;  they  have  found  and  treaties. 

that  it   was."     Carter  v.   Boehm,  3         2  Ougier  v.  Jennings,  1  Camp.  505, 

Burr.  1905.  n. ;  and  see   also  Eyre  v.  Mar.  Ins. 

Mr.  Justice  Buller  was  of  opinion,  Co.,    6  Whart.  247,  and  5  Serg.   & 

that  the   construction   of  the  clause,  Watts,  116. 
"if  the  vessel  sails  with  convoy  and        3  Greenl.   Ev.  s.  280,  p.  319,  ed. 

49* 
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1945.  Whether  a  note  given  to  a  mutual  insurance  com- 
pany was  given  as  an  ordinary  premium  note,  or  a  stock  note, 
is  for  the  jury.1 

1946.  The  question  of  the  identity  of  goods  insured  by  one 
policy  with  those  insured  by  another,  is  held  in  South  Caro- 
lina to  be  for  the  jury ; 2  but  where  the  meaning  of  terms  is 
not  in  question,  it  seems  to  be  for  the  court. 

1947.  The  court  decides  what  is  a  warranty  or  condition, 
and  the  general  effect  of  a  non-fulfilment  of  a  stipulation  upon 
the  rights  and  remedies  of  the  party  in  fault ;  the  jury  decides 
the  fact  of  the  fulfilment  or  non-fulfilment,  and  the  damage  or 
specific  amount  of  forfeiture  by  non-fulfilment  where  the  con- 
tract is  not  forfeited.3 

The  court  may  instruct  the  jury  what,  in  general,  are  the 
requisites  to  seaworthiness.4  Whether  the  particular  ship  is 
seaworthy  is  for  the  jury.5 

Whether  the  facts  stated  on  the  record  amount  to  a  waiver 
of  the  right  to  demand  the  production  of  a  certificate,  is  for 
the  court.6 

The  facts  being  found  by  the  jury,  the  Supreme  Court  con- 
sidered it  for  the  court  to  decide  what  was  reasonable  time 
within  which  to  produce  a  certificate  of  loss.7 

1948.  Whether  there  was  a  representation  or  concealment, 
and  the  fact  of  compliance  or  non-compliance  with  a  represen- 
tation, are  usually  for  the  jury.8 

1842,  who  cites  Lucas  v.  Groning,  7  5  Fuller  v.  Alexander,  1  Brevard's 

Taunt.    164;    Birch   v.   Depeyster,  1  R.  (S.  Car.)  149. 

Stark.  R.  210  ;   M'Lanahan  v.  Univ.  6  Columbia  Ins.  Co.  v.  Lawrence, 

Ins.  Co.,  Pet.  Sup.  Ct.  R.  170.  2  Pet.  Sup.  Ct.  R.  25  ;   S.  C.,  10  id. 

1  Brouwer  v.  Hill,   1   Sandf.  Rep.  507. 

Sup.  Ct.  of  the  City  of  N.  York,  629.          7  Columbia  Ins.  Co.  v.  Lawrence, 

2  Neve  v.  Col.  Ins.  Co.,  2  M'Mul-     10  Pet.  Sup.  Ct.  R.  507. 

lan's  R.  220.  8  Livingston  v.  Delafield,  1  Johns. 

3  Clifford    v.     Hunter,    Mood.    &  R.  523;  Littledale  v.  Dixon,  4  B.  & 
Malk.   103;    S.  C.,  3  C.   &  P.  16  ;  P.  151;  Wiliest).  Glover,  4  B.  &  P. 
Mut.  F.  Ins.  Co.  v.  Marseilles,  1  Gill-  14  ;  Walden  v.  N.  Y.  Firem.  Ins.  Co., 
man,  237.  12  Johns.  R.  128  ;  N.  Y.  Firem.  Ins. 

•*  Prescott   v.    Union   Ins.    Co.,    1     Co.  v.  Walden,  ibid.  513  ;  Huguenin 
Whart.  R.  399.  v.  Rayley,  6  Taunt.  186  ;  Columbian 
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1949.  The  materiality  of  a  fact  as  to  representation  and 
concealment  is  usually  for  the  jury.1 

1950.  The  questions  of  deviation  and  enhancement  of  risk 
are  usually  for  the  jury,  but  may  be  larv,  where  the  facts  are 
admitted  or  found,  and  the   only  question  is,  whether  they 
come  within  the  description  of  the  risk.2 

Whether  a  vessel  deviated  by  lying  in  the  offing  of  the  har- 
bor, waiting  for  the  master  and  for  the  papers,  is  for  the  jury : 3 

So  whether  the  voyage  is  abandoned  by  delay : 4 

So  whether  a  vessel  insured  free  from  capture  "  in  port," 
was  in  port  at  the  time  of  capture  :  5 

So  is  the  materiality  of  the  time  of  sailing  :  6 

The  fairness  of  a  valuation  : 7 

What  is  a  suitable  crew  : 

What  is  pilot  ground  : 8 

What  is  due  diligence  in  countermanding  an  order  for  in- 
surance : 9 

What  is  reasonable  time  within  which  to  abandon : 10 

Whether  the  assured  has  used  due  diligence  :  n 

u 

Or  whether  the  addition  of  buildings,12  or  the  alteration  of 
the  one  insured,13  has  enhanced  the  risk. 

Ins.  Co.t).  Lawrence,  10  Pet.  S.  C.  R.  5  Raynerv.  Pearson,  4  Taunt.  662  ; 

507;    Tyler  v.    ^Etna   Ins.   Co.,  12  and   see   Levie  v.    Newnham,    ibid. 

Wend.  507  ;.Hudson  v.    Ins.  Co.,  2  722. 

Louisiana  R.  341  ;  Houghton  v.  Man.  6  M'Lanahan  v.  Univ.  Ins.  Co.,   1 

Mut.  Ins.  Co.,  8  Mete.  R.  114.  Pet.  S.  C.  R.  170. 

1  2  Mood.   &  Rob.  329;   Lyon  v.  7  Clark  v.  Ocean  Ins.  Co.,  16  Pick. 
Com.  Ins.  Co.,  2  Robinson's  R.  (La.)  289. 

266;  Flinn  v.  Headlam,  9  B.  &  Cr.         8  M'Lanahan  v.   Univ.  Ins.  Co.,  1 

693  ;  Livingston  v.  Delafield,  1  Johns.  Pet.  S.  C,  R.  170. 

R.  523  ;    S.    C.,    3  Johns.     R.    49 ;         9  Ibid. 

Littledale  v.  Dixon,  4  B.  &  P.  151  ;        ]°  Maryl.    Ins.    Co.     v.    Ruden's 

Willes  v.  Glover,  4  B.  &  P.  14.  Admr.,  6  Cranch,  338. 

2  Lippincott  v.  Louisiana  Ins.  Co.,         ll  Edwards  v.  Bait.  F.  Ins.  Co.,  3 
2  La.  R.   399  ;  Crosby  v.  Fitch,   12  Gill's  R.  276. 

Connect.  R.  410.  12  Mut.  F.  Ins.  Co.  v.  Marseilles, 

3  M'Lanahan  v.  Univ.  Ins.  Co.,  1     1  Gillman,  237. 

Pet.  S.  C.  R.  170.  13  Grant  v.   Howard   Ins.    Co.,  5 

4  Grant  v.  King,  4  Esp.  175.  Hill,  10. 
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1951.  The  court  decides  on  what  general  descriptions  of  loss 
come  within  the  policy,  for  this  is  a  part  of  the  construction  of 
the  instrument  •  but  whether  such  a  loss  has  taken  place,  is 
for  the  jury.1 

The  court  decides  on  the  necessity  and  effect  of  an  aban- 
donment, but  the  fact  of  abandonment  is  for  the  jury;  and 
also,  as  held  in  Louisiana,  whether  it  was  made  within  rea- 
sonable time,2  and  so  whether  it  was  accepted ; 3  but  both  of 
these  latter  facts  must  depend  very  materially  upon  the  legal 
construction  adopted  by  the  court. 

It  was  held  also,  in  New  York,  to  be  in  the  discretion  of 
the  jury  whether  to  allow  interest  on  the  loss.4 

In  case  of  the  loss  of  goods,5  or  a  life,6  it  is  for  the  jury  to 
find  whether  it  was  before  or  after  the.  period  to  which  the 
risk  is  limited. 

1952.  In  a  very  large  proportion  of  the  cases  which  come 
within  the  province  of  the  jury,  the  verdict  must,  in  effect,  be 
determined  by  the  legal  construction. 

1953.  Under  this  contract  there  is  a  very  intimate  compli- 
cation of  the  provinces  of  the  court  and  jury,  the  questions  very 
often  being  mixed  of  law  and  fact. 

The  court  usually  states  general  principles,  to  be  applied  by 
the  jury : 7 

The  court  rules  what  degree  of  necessity  justifies  a  sale  of 
the  ship  or  cargo,  the  jury  decides  the  fact  of  there  being  such 
a  necessity  : 8 

The  court  rules  that  abandonment  must  be  made  in  reason- 

1  Mer.  Ins.   Co.  of  Alexandria  v.         6  Patterson  v.  Black,  Marsh.  Ins.. 
Tucker,     3    Cranch,    357  ;    Mills   v.     2d    ed.    781  ;    Brown    v.    Neilson,   1 
Fletcher,    Doug.     230;     Abitbol    v.     Caines's  R.  525. 

Bristow,  6  Taunt.  464.  7  Center  v.  Union  Ins.  Co.,  7  Cow- 

2  Mellon   v.    Louisiana  State   Ins.  en,  564  ;    Col.  Ins.  Co.  t>.   Ashby,  4 
Co.,  6  Martin,  N.  S.  563.  Pet.   Sup.    Ct.    R.   139;    Ougier   v. 

3  Bell  v.  Col.  Ins.  Co. ,2  Johns.  R.  Jennings,  1  Camp.  R.  505,  n.  ;  Ful- 
98.  ler  v.  Alexander,  1  Brevard's  R.   (S. 

4  Neilson  v.  Col.  Ins.  Co.,  1  Johns.  Car.)  149. 

R.  301.  8  Bryant    v.    Commonwealth   Ins. 

5  Hare  v.  Travis,  7  B.  &  Cr.  14.        Co.,  13  Pick.  R.  543. 
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able  time,  the  jury  finds  whether  it  was  so  made  in  the  case 
in  question.1 

Whether  a  blank  after  the  words  "on  account  of"  is  in- 
tended to  be  filled,  is  held  in  New  York  to  be  for  the  court ; 
and  if  they  decide  that  it  was  intended  to  be  filled,  it  is  for 
the  jury  to  find  what  words  are  to  be  supplied.2 

The  court  rules  that  a  voyage  is  to  be  commenced  within 
reasonable  time ;  the  jury  finds  whether  it  was  in  fact  so  com- 
menced.3 

The  court  decides  that  underwriters  are  liable  only  for  ex- 
traordinary perils  and  losses  ;  the  jury  finds  whether  the  peril 
or  loss  is  such.4 

The  court  rules  what  are  in  general  the  characteristics  of  a 
voluntary  stranding;  the  jury  finds  the  fact  of  its  being  such 
or  not.5 

Whether  a  representation  of  the  time  of  sailing  is  counter- 
vailed by  the  shipping  list  posted  up  at  Lloyd's,  is  for  the 
court ;  the  fact  of  the  representation  is  for  the  jury.6 

The  court  instructs  the  jury  that  an  abandonment  must  be 
made  in  reasonable  time,  and  what  motives  and  reasons  will 
justify  delay ;  the  jury  finds  whether  it  was  in  fact  made  in 
reasonable  time.7 

What  notice  must  be  given  of  a  blockade  is  for  the  court  ; 
whether  the  captain  had  such  notice  is  for  the  jury.8 

1  Tindall  v.  Brown,  1  T.  R.  167.  6  Mackintosh  U.Marshall,  11  Mees. 

2  Turner  v.  Burrows,  5  Wend.  R.     &  Welsh.  116. 

541.  7  Cassedy  v.  La.  Ins.  Co.,  6  Mar- 

3  Charleston  Ins.  &  Trust  Co.  v.  tin's  R.,  N.  S.   (La.)  421  ;  Reynolds 
Corner,  2  Gill's  R.  410.  v.  Ocean  Ins.  Co.,  22  Pick.  191. 

4  Crofts  v.  Marshall,  7  C.  &  P.  597.        »  Rhodes  v.  Hunter,  2  Hudson  & 

5  Barnard  v.  Adams,  Sup.  Ct.  of  Brooks,  581. 
U.  S.  1850,  MS. 


CHAPTER    XXVI. 

FORM  OF  ACTION.  —  PARTIES.  —  RIGHT  OF  ACTION. 

1954.  THE  general  doctrines  applicable   to   the  legal  pro- 
ceedings on  other  contracts,  apply  also  to  those  upon  policies 
of  insurance. 

It  is  proposed  to  notice  only  what  may  be  peculiar  to  the 
proceedings  on  policies,  and  also  the  applications  of  the  com- 
mon doctrines  so  far  as  such  applications  have  been  made  in 
the  adjudicated  cases  of  insurance. 

1955.  Assumpsit  is  the  ordinary  form  of  action  on  a  policy 
of  insurance  not  under  seal. 

Assumpsit  lies  against  a  corporation  on  a  policy  not  under 
seal ;  l  but  not  if  it  is  under  seal.2 

1956.  Upon  a  policy  under  seal,  the  form  of  action  is  debt 
or  covenant? 

In  debt,  the  plaintiff  is  not  limited  to  the  precise  amount 
declared  for,  but  may  recover  less.4 

Covenant  is  the  most  frequent  form  on  a  sealed  policy.5 

1  Kennedy  v.  Bait.  Ins.  Co.,  3  Har-  v.  Mass.  Mut.  F.  Ins.  Co.,  2  Mass.  R. 
ris  &  Johns.  367.  318  ;  Stetson  v.  Mass.  F.  &  M.  Ins. 

2  Mar.  Ins.  Co.   of  Alexandria  v.  Co.,  4  Mass.   R.   330  ;  Smith  v.  Uni- 
Young,  1  Cranch's  R.  332.  versal  Ins.  Co.,  6  Wheat.   176  ;  Bal- 

3  The  statutes  of  6  Geo.  I.  c.  18,  timore  Ins.   Co.  v.   Taylor,  3  Harris 
s.  4,  and  11  Geo.  I.  c.  30,  s.  43,  pro-  &  Johns.  198  ;  Carrere  v.  Union  Ins. 
vide  the  form  of  debt  on  policies  of  Co.,  ibid.   324  ;    Maryl.    Ins.    Co.  v. 
the  Royal  Exchange  and  London  As-  Graham,  ibid.  62. 

surance  Companies  (Marsh.  Ins.  693),         A  New  York  statute  gives  an  elec- 

but  Mr.  Chitty  (2  Ch.  PI.  429)  says  tion  of  assumpsit  or  covenant,  but  the 

it  is  not  usually  adopted  in  practice.  courts  do  not  permit  mixing  the  two 

4  Hughes     v.     Union     Ins.    Co.,  in  different  counts  in  the  same  action. 
8  Wheat.  294.  Ferris  v.  N.  Am.  F.  Ins.  Co.,  1  Hill's 

5  Watson    &  Paul  v.   Ins.  Co.  of  R.  73. 
North  America,  1  Binn.  47  ;  Sullivan 
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If  new  credit  is  given  by  a  parol  agreement  for  the  payment 
of  a  loss  in  instalments  under  a  sealed  policy,  the  assured  has 
covenant  on  the  policy,  or  may  bring  assumpsit  on  the  parol 
agreement.1 

1957.  Where  the  assured  has  a  right  without  a  remedy  at 
law,  he  must  resort  to  equity.2 

Where  a  policy  under  seal  contained  a  clause  for  renewal  on 
payment  of  premium,  and  the  premium  was  paid  annually,  and 
an  indorsement  made  to  continue  the  policy  from  year  to  year, 
the  indorsements  not  being  under  seal,  it  was  held,  in  Penn- 
sylvania, that  an  action  of  covenant  could  not  be  maintained 
on  the  indorsements,  but  that  the  proper  course  was  a  demand 
of  a  policy  duly  executed.3 

1958.  On  a  policy  not   under  seal,   effected   by    "  A,  for 
whom  it  may  concern,"  assumpsit  lies  in  the  name  of  A,  for 
the  benefit  of  those  concerned,  or  in   the  names  of  those  con- 
cerned. 

Parol  proof  of  the  party  concerned  is  admissible.4 

A  policy  "for "  has  been   held   in  New  York  to  be 

equivalent  to  one  "for  whom  it  may  concern."5 

In  an  action  on  a  policy  on  cargo  for  whom  it  may  concern, 
the  party  concerned  may  recover  for  his  own  benefit  to  the 
amount  of  his  own  interest  as  consignee  of  a  part  of  the  cargo 
with  a  lien,  as  well  as  in  his  character  of  shipper  of  a  part  on 
his  own  account  and  risk.6 

1959.  On  a  policy  under  seal,  whereby  a  party  is  insured 
as  well  in  his  own  name  as  in  the  names  of  all  other  persons 
concerned,  covenant  lies  only  in  his  name,1  for  the  benefit  of 
the  parties  interested.8 

1  Per  Lord  Denman  and  his  asso-         6  Aldrich  v.  Equitable  Safety  Ins. 
ciates,  Morton  v.  Burn,  7  Ad.  &  El.  Co.,  2  Woodbury  &  Minot's  R.  272. 
19.  7  Reed  v.  Pacific  Ins.  Co.,  1  Mete. 

2  See  supra,  ch.  24.  166;  Cranston  v.  Phil.    Ins.   Co.,  5 

3  Luciani  r.  American  F.  Ins.  Co.,  Binn.  538  ;  per  Bayley,  J.  in  Sargent 
•2  Wharton's  R.  167.  v,  Morris,  3  B.  &HAld.  277  ;  Piggott 

4  Burrows   v.    Turner,  24  Wend.  v.  Thompson,  3  B.  &  P.  147;  Skin- 
276.     See  supra,  ch.  4.  ner  r.  Stocks,  4  B.  &  Aid.  437. 

5  Burrows  v.  Turner,    24    Wend.        8  Am.  Ins.  Co.  v.  Insley,  7  Penn. 
076.  R.  223. 
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But  if  a  sealed  policy  effected  by  H.  is  expressed  to  be  made 
for  the  benefit  of  G.,  it  has  been  held  that  the  latter  may  bring 
an  action  upon  it  in  his  own  name.1 

1960.  Where  two  persons  are  insured  in  the  same  policy  on 
distinct  interests,  distinctly  specified,  in  the  same  subject,  each 
has  a  separate  action  on  the  policy. 

It  was  so  held  under  a  life  policy.2 

1961.  In  case  of  double  insurance,  the  assured   may  sue 
either  or  all  of  the  underwriters,  and  they  have  a  right  of  con- 
tribution among  themselves.3 

1962.  The  mortgagee  of  insured  property  has  no  interest  in 
a  policy  made  by  the  mortgager,  for  his,  the  mortgager's,  own 
benefit,4  and  so  can  bring  no  suit  upon  it  either  at  law  or  in 
equity.5 

1963.  A  mortgagee,  who,  to  make  himself  more  secure,  in- 
sures the  mortgaged  property  without  any  agreement  on  the 
subject  with  the  mortgager,  express  or  implied,  cannot  make 
the  premium  a  charge  upon  the  mortgaged  estate,  or  recover 
it  of  the  mortgager.6 

1964.  On  a  policy  in  the  names  of  parties  jointly  interested, 
the  action  'must,  as  in  other  cases,  be  in  their  names  jointly."* 

A  stipulation  for  set-off  of  all  demands  of  the  underwriters 
against  the  assured  in  a  policy  in  which,  by  an  indorsement, 
A,  B,  and  C  were  described  to  be  the  assureds,  was  held  in 
Massachusetts  not  to  authorize  the  set-off  of  what  was  due 
from  one  against  the  amount  of  loss  due  to  another.8 

It  is  held  by  the  Court  of  Appeals  in  New  York,  the  opin- 
ions being  given  by  Jewett,  C.  J.,  and  Cady  and  Strong,  Jus- 
tices, that,  in  case  of  one  of  two  parties  jointly  interested  and 

1  Maryl.    Ins.    Co.    v.   Graham,  3        5  The  mortgagee   may  adopt   the 
Harris  &  Johns.  62.  policy    made  for   his    benefit   by   the 

2  M'Cormick  v.  Ferrier,  Hayes  &  mortgager.     Motley   v.   Manuf.    Ins. 
Jones's  R.  12.  Co.,  29  Maine  R.  337. 

3  Wiggin  v.  Suff.  Ins.  Co.,  18  Pick.        6  Saunders  v.  Frost,  5  Pick.  R.  259. 
R.    145 ;     Newby  "v.    Reed,    1    Bl.        7  Blanchard  v.  Dyer,  21  Maine  R. 
416.  111. 

4  Col.    Ins.    Co.  v.    Lawrence,   10        8  Williams   v.    Ocean   Ins.   Co., 
Pet.  S.  C.  R.  507.  2  Mete.  R.  303. 
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jointly  insured  on  a  building  having  conveyed  his  interest  in  it 
to  the  other  before  the  loss,  they  could  not  maintain  an  action 
jointly  for  the  loss.1 

1905.  On  a  policy  made  in  the  name  of  an  agent  or  broker, 
expressed  to  be  for  the  benefit,  or  on  the  interest,  of  another 
person,  or  for  whom  it  may  concern,  an  action  may  be  brought 
in  the  name  of  the  nominal  assured,  for  the  benefit  of  the  per- 
son interested,  or  in  the  name  of  the  party  really  interested, 
for  whose  benefit  the  insurance  was  made.  This  is  matter  of 
common  practice.2 

1966.  TIte  clause,  "for  whom  it  may  concern,"  refers,  not 
to  every  person  who  may  have  an  interest  in  the  subject,  but 
to  those  only  who  have  an  interest  in  the  policy ; 3  and  they  only 
can  maintain  an  action  upon  it.4 

1967.  Insurance  by  a  part-owner  in  his  own  name  will  be 
construed  to  be  on  his  separate  interest,  no  evidence  appearing 
to  the  contrary,  and  he  is  not  liable  to  the  other  part-owner 
for  any  part  of  the  amount  received  from  the  underwriters  on 
account  of  a  loss  under  the  policy.5 

1968.  If  a  policy  is  made  in  the  names  of  two,  the  whole 
interest  being  in  one,  and  in  such  manner  as  to  cover  his  in- 
terest, he  may  maintain  an  action  on  the  policy  in  his  own 
name  separately.6 

1969.  Where  the  proportion  of  the  interest  of  each  of  two 
assureds  is  expressed  in  the  policy,  a  separate  action  by  one 
may  be  sustained.7 

1  Murdock   v.    Chenango    County  ham,  3  Har.  &  Johns.  62.     See  Mark- 
Mat.  Ins.  Co.,  2  Comst.  R.  210.  ington  v.  Vernon,  1  B.  &  P.  101,  n. 

2  Munson  v.  N.  E.  Marine  Ins.  Co.,         3  Newson  v.  Douglas,  7  Harris  & 
4  Mass.   R.   88;  Kemble    v.    Rhine-  Johns.  417;  Pacific  Ins.  Co.  v.  Cat- 
lander,    3   Johns.    Cas.    139 ;     Wolff  lett,  4  Wend.  75  ;  and  see  ch.  5. 

v.  Horncastle,   1  B.  &  P.  316;  Stir-        4  Crawford  v.  Hunter,  8  T.  R.  13. 
ling  v.  Vaughan,  11  East,  619  ;  S.  C.,         5  Garrel  v.  Hanna,  5  Har.  &  Johns. 

2  Camp.  225;   Parker  v.   Jones,  13  412;  and  see  ch.  5,  No.  416,  417. 
Mass.   R.   173;   Bell  v.  Gilson,  1  B.         6  Marsh  v.  Robinson,  4  Esp.  R.  98. 
&  P.  345  ;  Riley  ».  Delafield,  7  Johns.        7  Ward  ».  Wood,  13  Mass.  R.  539. 

R.  522  ;  Hagedorn  v.  Oliverson,  2  M.  The  court  cites  Davis  v.  Bordman,  12 

&  S.  485 ;    Maryl.  Ins.  Co.  v.  Gra-  id.  80. 
VOL.  n.                            50 
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1970.  Where  a  suit  was  commenced  in  the  name  of  the 
nominal  assured,  on  a  policy  for  the   benefit  of  four  persons, 
and  one  of  the  four  countermanded  his  authority  to  prosecute 
the  suit,  it  was  thereupon  proceeded  in  for  the  benefit  of  the 
other  three.1     Consequently,  if  one  of  the  parties  for  whom  a 
policy  is  effected  refuses  to  authorize  the  institution  of  a  suit, 
it  may  be  prosecuted  by  the  others  for  their  benefit, 

Mr.  Marshall  says,  if  a  policy  is  made  in  the  names  of  two, 
one  may  bring  an  action  alone,  and  aver  the  sole  interest  to  be 
in  himself.  In  the  case  referred  to  by  him,2  the  policy  was 
made  in  the  names  of  E.  M.  and  Son,  and  the  action  was 
brought  by  the  son  alone,  who  averred  the  interest  to  be  in 
himself  wholly. 

1971.  Where  L.  is  insured,  "  loss  payable  to  S.,"  by  whom 
the  policy  is  procured,  an  action  may  be  brought  on  the  poli- 
cy by  S.  in  his  own  name.3 

An  indorsement  being  made  on  the  policy  signed  by  the 
party  to  whom  it  is  expressed  to  be  payable,  acknowledging 
payment  of  the  demand  intended  to  be  secured  by  the  policy, 
and  assigning  all  his  interest  to  the  assured,  the  clause  for  pay- 
ment to  him  is  thereby,  in  effect,  cancelled  : 4 

And  so  if  he  merely  directs  payment  to  the  assured.5 

1972.  It  does  not  appear  that  the  agent  can  commence  a 
suit  in  his  name  for  a  part  of  the  principals,  and  that  the 
other  principals  may  sue  in  their  own  names,  either  jointly 
or  severally  ;  nor  that  actions  can  be  brought  by  the  assureds 
separately.6 

1973.  According  to  a  familiar  doctrine  of  the  common  law 

1  Copeland  f.  Mercantile  Ins.  Co.,  ard  Ins.  Co.,  6  Paige's  Ch.  R.  583, 
6  Pick.  198.  per  Walworth,  Chancellor  ;  and  Mot- 

2  Marsha  Robinson,  4  Esp.  R.  98.  ley   v.  Man.    Ins.   Co.,  29  Maine  R. 

3  Lazarus   v.  Commonwealth   Ins.  337.      This    last  case    was  a   policy 
Co.,  19  Pick.  R.  81.  by  the  mortgager  in  his  own  name, 

4  Rider  v.  Ocean  Ins.  Co.,  20  Pick,  payable  to    the    mortgagee,    and  the 
R.  259.  suit    was  after  the    mortgagee    had 

5  Farrow   v.    Commonwealth    Ins.  ceased  to  have  an  interest. 

Co.,  18  Pick.  R.  53;  Rogers  v.  Trad-        6  Silva  v.    Lirider,  2  Marsh.  Ins. 
ers'  Ins.  Co.,  and  Same  Plff.  u.  How-    437. 
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respecting  choses  in  action,  the  assignee  of  a  policy,  so  long- as 
there  is  no  promise  on  the  part  of  the  underwriter  to  be  an- 
swerable to  him,  cannot  bring1  an  action  upon  it  in  his  own 
name.  He  can  avail  himself  of  it  only  in  the  name  of  the 
assured.1 

A  policy  made  in  the  name  of  T.  and  G.  was  assigned  to 
C.  and  M.,  who  brought  a  bill  in  equity  upon  it,  setting  forth 
that  the  underwriters  refused  to  pay  the  loss,  on  the  ground 
that  the  plaintiff  had  no  interest  in  the  subject,  which,  as  they 
alleged,  belonged  to  one  J.  Mr.  Chancellor  Kent  said:  "The 
demand  is  properly  cognizable  at  law.  The  plaintiffs  are  en- 
titled to  make  use  of  the  names  of  T.  and  G.  in  a  suit  at  law, 
and  the  nominal  plaintiffs  would  not  be  permitted  to  defeat  or 
prejudice  their  right  of  action."  2 

In  Louisiana  an  action  is,  it  seems,  sustainable  in  the  names 
of  the  assignees  of  the  policy,  though  the  assignment  has  not 
been  assented  to  by  the  underwriters.3 

So  in  England  an  action  was  maintained  in  the  name  of 
the  assignee  of  a  marine  policy  assigned  before  the  loss.4  But 
in  case  of  a  policy  on  a  house  against  fire,  and  the  sale  and 
conveyance  of  the  house  by  the  assured,  and  its  destruction  by 
fire,  and  a  subsequent  assignment  of  the  policy  by  the  assured 
to  the  vendee,  it  was  held,  on  a  bill  being  brought  in  chancery, 
that  the  complainant  could  not  recover  the  loss,  on  the  ground 
that  a  policy  was  not  in  its  nature  assignable  ;  that  there  was 
a  particular  stipulation  in  the  policy  in  this  case  against  assign- 
ment ;  and  that  the  assignment  was  not  made  until  after  the 
loss.5 

1  Conover   v.    Mut.    Ins.     Co.,    3         3  Herman  &  Son  v.  Louisiana  State 
Denio,  254  ;  Jessel  v.  Williamsburgh     Ins.  Co.,  7  Louisiana  R   502. 

Ins.  Co.,  3  Hill's  R.  88.  4  Sparkes  v.  Marshal),  2  Bing.  N. 

2  Carter   &   Moore   v.  U.   S.  Ins.     C.  761. 

Co.,  1  Johns.  Chan.  R.  463;  and  see  5  Lynch  et  al.    v.   Dalzell   et  al.,4 

Trader's  Ins.  Co.  v.  Roberts,  9  Wend.  Bro.   Parl.   Cas.   431;    and  see  The 

474;  Lucena  v.  Craufurd,  5  B.  &  P.  Sadler's    Co.    v.    Babcock,    2    Atk. 

283  ;  Dhegetoft  v.  London  Ass.  Co.,  554. 
Mos.   83  ;    Fall   t;.    Chambers,    Mos. 
193. 
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Where  the  assured  in  a  fire  policy,  in  which  a  certain  sum 
was  insured  on  his  house,  another  sum  on  his  shop,  and  a  third 
sum  upon  his  stock  of  goods,  took  another  into  partnership 
and  transferred  to  him  a  joint  interest  in  the  goods,  and  the 
company,  at  the  request  of  the  assured,  consented  that  the 
policy  should  "  stand  good  "  to  the  assured  on  the  house  and 
shop,  and  to  him  and  his  partner  on  the  stock  of  goods,  this 
was  held  by  the  Court  of  Appeals  of  New  York  not  to  be  an 
assignment  of  the  policy,  and  that  an  action  at  law  could  not 
be  sustained  upon  it  in  the  names  of  the  two  partners,  and 
that  it  was  a  proper  subject  of  equity  jurisdiction.1 

The  interest  of  an  assured  in  a  policy  on  his  life  goes  to 
his  assignees  on  his  bankruptcy.2 

1974.  If  the  underwriters  promise  to  be  ansiverable  to  the 
assignee,  he  may  sue  in  his  oivn  name. 

It  is  held  by  the  Supreme  Court  of  New  York,  that  the 
assent  of  the  underwriters  to  the  assignment  of  a  fire  policy, 
containing  a  condition  not  to  assign  without  such  assent,  does 
not  authorize  a  suit  at  law  in  the  name  of  the  assignee.3 

Such  an  assent  seems  to  be  equivalent  to  an  acceptance  of 
an  order,  and  amounts  to  an  implied  promise  to  answer  to  the 
assignee  directly  where  the  policy  does  not  contain  the  condi- 
tion against  assignment,  and  there  are  certainly  cogent  reasons 
for  giving  it  the  same  effect,  notwithstanding  that  clause. 

It  is  held  by  the  same  court,  that  a  provision  by  law,  that,  on 
a  transfer  of  the  property  insured  against  fire  and  of  the  policy, 
with  the  consent  of  the  underwriters  to  the  latter  assignment, 
the  assignee  may  bring  an  action  at  law  in  his  own  name, 
does  not  authorize  an  action  in  the  names  of  the  assignor  and 
assignee  jointly.4 

1975.  The  provision  that  an  assignee  of  the  subject  and 
policy  may  maintain  an  action  in  his  own  name  upon  it,  ap- 
plies to  an  assignment  made  during  the  continuance  of  the 
risk. 

1  Bodle  v.  Chenango  County  Mut.         3  Jesselu.  Williamsburgh  Ins.  Co  , 
Ins.  Co.  "2  Comstock's  R.  53.  3  Hill's  R.  88. 

»  w 

2  Schondler  v.   Wace,  1  Camp.  R.         4  Ferris  v.   N.  A.  F.  Ins.  Co.,  1 
487,  under  the  English  bankrupt  law.     Hill's  R.  73. 


CHAP.  XXVI.]       RIGHT    OF    ACTION. FORM.  —  PARTIES.  593 

The  charter  of  an  insurance  company  provided,  "In  case  a 
person  insured  shall  sell,  or  convey,  or  assign,  the  subject  in- 
sured, during  the  time  for  which  it  shall  be  insured,  it  shall  be 
lawful  for  such  insured  to  assign  and  deliver  to  the  purchaser 
such  policy,  and  the  assignee  may  have  the  benefit  of  such 
policy,  and  bring  an  action  in  his  own  name."  The  sale,  as- 
signment, or  conveyance  to  the  plaintiff  within  the  time  for 
which  the  insurance  was  made,  being  the  foundation  of  his 
right  to  maintain  an  action  in  his  own  name,  he  is  bound  in 
his  declaration  "  to  show  that  he  comes  within  the  provision 
of  the  act."  J 

1976.  The  cestui  que  trust  is  a  party  in  interest  to  a  policy 
effected  by  the  trustee. 

In  case  of  a  fire  policy  effected  by  an  executor,  on  buildings 
belonging  to  an  estate  that  was  charged  with  an  annuity,  the 
buildings  being  a  principal  part  of  the  estate,  the  Court  of 
Chancery,  on  a  bill  being  filed  by  the  annuitant,  ordered  that 
the  proceeds  of  the  policy  should  be  invested  as  security  for 
the  annuity.2 

1977.  Afre  policy  provided  that  any  loss  should  be  payable 
to  the  assured,  his  executors,  administrators,  or  assigns,  and 
that,  when  any  assignment  of  the  policy  should  be  made,  it 
should  be  entered  in  the  office  books  within  forty-two  days,  or 
else  the  assignee  should  have  no  benefit.      The  assured  died 
during  the  risk,  and  the  premises  descended  to  her  heir,  and  a 
loss  took  place,  no  assignment  of  the  policy  having  been  made 
to  the  heir.     It  was  held,   that  the  loss   was  payable  to  the 
executors,  and  not  to  the  heir?     In  this  case,  the  estate  itself 
had  gone  to  the  heir  before  the  loss. 

In  another  case,  the  amount  remaining  of  a  sum  paid  by 
underwriters  on  fire  policies  was  decreed  to  the  heir,  under 
the  construction  put  upon  the  provisions  of  a  will,  that  it 
should  be  considered  as  real  estate.4 

1978.  Where  various  parties  claim  distinct  and  conflicting 

1  Carter   &   Moore  p.   U.  S.  Ins.         3  Mildmay  v.  Fols^ham,  3  Ves.  472. 
Co.,  1  Johns.  Ch.  R.  463.  4  Norris  v.  Harrison,  2  Madd.  268. 

2  Parry  v.  Ashley,  3  Sim.  97. 

50* 
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interests  in  a  policy,  and  the  defendants,  in  a  suit  on  the  policy, 
bring  the  various  hostile  claimants  before  the  court  by  a  bill 
of  interpleader,  neither  of  the  parties  can  call  upon  the  other 
for  an  account  of  his  claims,  without  first  establishing  his  own 
interest  in  the  fund,  that  is,  in  the  amount  of  loss  that  has  ac- 
crued under  the  policy.1 

Where  a  tenant  brought  a  bill  in  equity  against  the  landlord 
for  a  specific  performance  of  an  agreement  for  a  lease,  and 
against  an  insurance  company,  in  which  the  premises  in  ques- 
tion had  been  insured,  praying  that  they  should  be  decreed  to 
lay  out  the  amount  insured  in  rebuilding  the  premises  which 
had  been  burnt  down  ;  the  insurance  company  filed  a  bill  of 
interpleader  against  the  landlord,  who  was  the  assured  in  the 
policy  on  which  he  had  brought  an  action,  and  against  the 
tenant.  The  court  said,  according  to  the  best  opinion  it  could 
form,  this  was  a  proper  interpleading  bill.2 

1979.  The  underwriters  on  different  policies,  viz.  the  Lon- 
don Assurance    Company,   and   the    underwriters  at   Lloyd's, 
joined  in  a  bill  of  discovery  against  the  assured  to  obtain  a  dis- 
covery of  evidence  to  be  used  in  suits  at  law  on  the  policies, 
the  policy  of  the  London   Assurance  Company  being  under 
seal,  the  other  policy  not  so.     The  bill  was  objected   to   on 
the  ground  of  misjoinder,  but  was  sustained.3 

1980.  The    underwriters   to  whom   an    abandonment    had 
been  made,  and  while  a  suit  was  pending  on  the  policy,  were 
summoned  as  garnishecs  in  a  suit   against  the  assured,  and 
after  the  summons,  the  proceeds  of  the  property  insured,  being 
the  salvage,  came  into  the  hands  of  the  assured,  and  it  was 
adjudged  in  the  suit  on  the  policy,  that  the  abandonment  was 
valid  ;  it  was  held,  that  the  underwriters  were  answerable  un- 
der this  process  for  the  excess  of  value  at  which  the  property 

l   Spring   v.    S.   Car.    Ins.   Co.,  8  11,  cited  supra,  Vol.1,  p.   200,    No. 

Wheat.  268.     See  Haxall  ?>.  Shippen,  354. 

10  Leigh's  R.  (Va.)  437  ;  S.  C.,  su-  2  Paris  v.    Gilham,   and   Jones    v. 

pra.    Vol.  1.    p.    198,  No.   349  ;    In  Paris,  Coop.  Chan.  Cas.  56. 

re    Hennesy,   2   Drury   &   Warren's  3  Mills  v.    Campbell,  2   Y.  &  C. 

Ch.  R.  555;  Glynn  v.  Locke,  3  id.  389. 
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was  insured  over  the  amount  of  salvage  that  had  come  into 
the  hands  of  the  assured.1 

1981.  In  general  there  is  no  question  who  are  to  be  made 
defendants  in  a  suit   on   a   policy,  which   must  of  course  be 
brought  against  the  party  who  subscribed  the  policy.     It  is, 
however,  provided  by  the  policies  of  some  of  the  joint-stock 
insurance    companies    in    England,    that   an    action    may    be 
brought  against  the  secretary   or  some  other  officer,  or  any 
member  of  the  company?     But  if  the  policy  contains  no  such 
stipulation,  and  the  charter  or  articles  of  the  joint-stock  com- 
pany contain  no  provision  on  the  subject,  it  seems  that  all  the 
partners  or  members  must  be  joined  in  a  suit   at  law  on  the 
policy  where  the  company  is  not  a  corporation. 

1982.  Under  power  to  make  contracts  of  insurance  and  all 
kinds  of  insurance,  an  incorporated  company  is  authorized  to 
make  reinsurance? 

1983.  Where  it  was  stipulated  by  the  policy,  that  the  un- 
derwriters shall  not  be  liable  to  pay  the  loss  in  less  than  twen- 
ty, sixty,  or  ninety  days,  or  any  other  period  after  notice,  or 
proof,  the  right  of  action  does  not  accrue  to  the  assured  until 
after  the  expiration  of  that  period.* 

Where  the  policy  provided  for  the  payment  of  the  loss  in 
sixty  days  after  notice,  it  was  held,  that  an  action  brought 
more  than  sixty  days  after  notice  of  a  total  loss,  but  less  than 
sixty  days  after  notice  of  a  general  average  loss,  was  prema- 
ture in  respect  to  the  latter.5  The  stipulations  of  this  descrip- 
tion have  been  construed  liberally  in  favor  of  the  assured. 
Where  the  policy  provided  for  payment  of  the  loss  in  three 
months  after  notice,  it  was  held  at  nisi  prius,  that  notice  from 
the  assured  himself  was  not  indispensably  requisite,  and  it  was 
a  sufficient  compliance  with  the  provision,  if  the  underwriter 

1  Clamageran   v.    Banks   et  al.,   6  v.    N.   Y.    Fire  Ins.  Co.,    17  Wend. 
Martin,  N.  S.551.  359. 

2  Etches  v.  Aldan,  1  Man.  &  Ryl.         4  Norton  v.  Rensselaer  and  Sarato- 
157,    n.  ;    Seton    v.    Low,    1  Johns,  ea  Ins.  Co.,  7  Cowen,  645. 

Cas.  1.  5  Bryant    v.    Commonwealth    Ins. 

3  New  York  Bowery  Fire  Ins.  Co.     Co.,  6  Pick.  131. 
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otherwise  had  notice  of  the  loss.1  So  the  act  or  neglect  of  the 
underwriter  may  be  a  ground  for  dispensing  with  a  compliance 
with  this  provision  ;  as  where  the  policy  provided  for  the  pay- 
ment of  the  loss  three  months  after  adjustment  by  a  committee 
of  the  underwriters,  and  the  committee  refused  to  adjust  it,  it 
was  held,  that  an  action  might  be  brought  without  any  previ- 
ous adjustment.2 

1984.  Under  the  stipulation  to  pay  the  loss  in  ninety  days 
after  proof  a\}d  adjustment,  the  proof  must  be  sufficient  accord- 
ing to  the  usage  of  the   place;   but  any  objection  to  the  proof 
exhibited  may  be  waived,  expressly  or  impliedly,  by  the  un- 
derwriters, and  then  the  suit  may  be  brought  in  ninety  days 
after  the  production  of  insufficient  preliminary  proof.3 

1985.  The  lender  on  a  bottomry  or  respondentia  bond  has 
a  remedy  by  action  of  covenant  or  debt  at  common  law  for  a 
breach  of  the  stipulations,  or  forfeiture  of  a  condition,  of  the 
bond.4     But  for  a  specific  compliance  with  the  bond,  his  reme- 
dy is  in  a  court  of  equity  or  of  admiralty.     In  case  of  hypothe- 
cation by  the  owners  themselves,  or  by  their  authorized  attor- 
ney or  agent,  for  the  purpose  of  raising  funds  generally,  the 
remedy  for  a  specific  performance  by  a  surrender,  on  the  part 
of  the  borrower,  of  the  possession  of  the  ship  or  goods  to  the 
lender,  to  be  disposed  of  according  to  the  provisions  of  the 
bond,  is  by  bill  in  equity. 

In  case  of  a  bottomry  or  respondentia  by  the  master  in  the 
course  of  the  voyage,  for  the  purpose  of  raising  funds,  or  mak- 
ing repairs,  or  procuring  supplies  that  are  necessary  in  the 
prosecution  of  the  voyage,  the  remedy  on  the  bond  for  a  spe- 
cific compliance  is  in  admiralty. 

To  give  this  remedy,  the  bond  must  of  course  be  valid  in 
itself,  and  to  render  it  so,  the  loan  must  have  been  made  or 
the  supplies  furnished  at  a  place  too  distant  from  the  home 
port  to  afford  any  opportunity  to  the  master  to  communicate 

1  Abel  v.  Potts,  3  Esp.  R.  242.  4  See  cases  cited,  ch.  13,  sect.  17, 

2  Strong  v.  Harvey,  3  Bing.  304.  from  the  Common  Law  Reports,  Vol. 

3  Allegre  v.   Maryl.    Ins.    Co.,    6  I.  p.  301,  &c.  ;  Vol.  II.  p.  204. 
Harris  &  Johns.  408. 
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with  his  owners,  and  at  a  place  where  there  was  no  agent  of 
theirs  authorized  and  ready  to  act  for  them,  in  respect  to  the 
exigencies  of  the  ship ;  nor  will  the  hypothecation  by  the 
master  be  valid,  if  he  had  any  other  fund  to  which  he  ought 
to  resort.1 

If  the  freight  is  ordered  by  the  owners  to  be  paid  over  to 
another  person,  so  that  the  master  cannot  avail  himself  of  it  in 
a  foreign  port  to  defray  his  expenses,  and  he  has  no  other  re- 
source, he  may  bottomry.2  Where  the  bottomried  vessel  has 
been  sold  by  order  of  an  admiralty  court  on  capture,  and  the 
proceeds  eventually  restored,3  or  on  a  libel  for  seamen's  wages,4 
it  has  been  held  that  the  lender  may  have  assumpsit  for  his 
proportion  of  the  proceeds. 

1986.  Policies  not  being  negotiable  instruments,  but  avail- 
able only  in  behalf  of  the  party  for  whom  they  are  made,  it 
follows,  that,  if  the  party  beneficially  interested  in  the  insur- 
ance ceases  to  have  any  interest  in  the  subject  insured  before  a 
loss  happens,  there  remains  nothing  to  which  the  contract  can 
apply,  since  he  cannot  suffer  by  the  damage  or  loss  of  the 
subject.  This  may  happen  in  case  of  a  sale  of  the  sub- 
ject.5 So  where  the  goods  are  insured  by  a  purchaser,  who 
becomes  insolvent  before  they  are  delivered  to  him,  in  conse- 
quence of  which  they  are  stopped  in  transitu  by  the  vendor, 
he  loses  his  right  of  action  on  the  policy,  though,  when  it  was 
effected,  he  may  have  had  an  insurable  interest.6  After  judg- 

1  See  cases  cited    chap.    3,    sect.  C.  C.  R.  49  ;  and  see  Lloyd  v.  M'Mas- 
5.     See  also  the  remarks  of  Mr.  Jus-  ters  et  al.,  7  Martin,  N.  S.  247,  on 
tice    Story   in    the  ease    of  the  Ship  the  subject  of  lien  for  advances  by  con- 
Packet,  3  Mason,  255;  Ekins  v.  E.  signee. 

In.  Co.,  1  P.  W.  395  ;  Moll.  b.  2,  c.  3  Appleton     r.    Crowninshield,    3 

1,  s.  10;  Bridgman's  case,  Hob.   11  ;  Mass.  443  ;   S.  C.,  8  Mass.  R.  340. 

Emer.  torn.  2,  p.  441  ;  Reade  v.  Com.  4  Hurry  v.  Assignees  of  Hurry,  2 

Ins.  Co.,  3  Johns.  R.  352  ;  Jennings  Wash.  C.  C.  R..145. 

v.  Ins.    Co.   of  Penn.,  4  Binn.  244;  5  Lynch    v.  Dalzell,   4    Bro.   Parl. 

The    Aurora,      1    Wheat.    R.     96;  Cas.   431,   and  supra,   p.  591.      See 

Bruce    v.     Ship    Mary,    Bee,     120 ;  also  The  Saddlers'   Co.  v.   Badcock, 

Hurry    v.    Ship   John    and    Alice,    1  2  Atk.  554. 

Wash.  C.  C.  R.  293.  6  Clay   v.    Harrison,    1    Lloyd    & 

2  Ship  Livinia  v.  Barclay,  1  Wash.  Welsby,  104. 
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merit  was  recovered  on  a  policy  in  the  name  of  the  mortgager 
for  the  benefit  of  a  mortgagee,  and  before  it  was  satisfied,  the 
debt  was  paid  to  the  mortgagee,  under  a  bill  for  foreclosure. 
The  mortgager  thereupon  came  in  and  claimed  the  benefit  of 
the  judgment,  on  the  ground  that  the  payment  of  the  debt  by. 
him  was  in  operation  of  law  an  assignment  of  the  judgment  to 
him  ;  but  the  court  held  that  he  could  not  avail  himself  of  the 
fruits  of  the  judgment.1 

1987.  The  subject   of  actions  for  contribution   in   general 
average  have  already  been  considered  in  a  preceding  chapter.2 

1988.  The  interests  of  the  parties  to  a  policy  are  sometimes 
affected  by  the  right  to  freight,  and  it  is  a  familiar  doctrine, 
that,  notwithstanding  a  written  agreement  by  the  charter-party 
or  bill  of  lading  for  freight  for  a  whole  passage  or  voyage,  if 
the  voyage  or  passage  is  not  performed,  and  accordingly  no 
freight  is  earned  under  the  written  contract,   still  the   ship- 
owner may  be  entitled  to  freight  pro  rata  for  the  performance 
of  a  part  of  the  voyage. 

1989.  A  policy  subscribed  by  several  distinct  underwriters 
is  a  contract  between  the  assured  and  each  of  them  ;  and  suits 
may  be  instituted  against  them  severally. 

To  avoid  a  multiplicity  of  trials  on  the  same  facts,  it  is 
usual  to  enter  into  a  consolidation  rule,  that  is,  an  agreement 
that  all  the  suits  shall  abide  the  decision  of  one.3 

Such  a  rule  is  made  only  by  the  consent  of  the  parties.4 

A  new  trial  being  refused  in  the  action  in  which  the  trial 
is  had,  the  rule  will  not  be  opened  in  respect  to  the  others.5 

On  a  writ  of  error  on  the  action  which  is  tried,  the  others 
are  ordered  on  terms  to  await  the  judgment  upon  that.6 

1  Traders'   Ins.   Co.   v.    Robert,  9         4  Doyle  v.  Anderson,  1  Ad.  &  El. 
Wend.  474.  635;  Corporation  of  Saltash  v.  Jack- 

2  Ch.23.  man,  13  English  L.  J.,  N.  S.,  Qu. 
32    Marsh.    Ins.    710;     1    Tidd's     Bench,  105. 

Prac.  665;  Read  v.  Isaacs,  6  Moore,  5  Foster  v.    Alvez,  3  Bing.  N.  C. 

437  ;  M'Gregor  v.  Horsfall,  4  Mees.  896. 

&  W.  321  ;  Foster  v.  Alvez,  3  Bing.  6  Gill    v.    Hinckley,  1  Moore,  79  ; 

N.  C.  896  ;  Camden  v.  Edie,  1  H.  Bl.  Aylwin  v.  Favine,  5  B.  &  P.  430. 

21  ;  Kynaston   v.    Liddell,  8  Moore, 

223  ;  Cohen  v.  Bulkeley,  5  Taunt.  165. 
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1990.  It  has  been  held  that  an  action  may  be  maintained 
for  a  loss  under  a  policy,  without  offering  a  reference  to  arbi- 
trators, although  the  policy  contains  the  arbitration  clause.1 

1991.  A  right  of  action  may,  as  we  have  seen,  exist  on  an 
agreement  for  a  policy,  as  well  as  upon  a  policy.2 

1992.  So  trover  will  lie  for  a  policy. 

It  lies  where  the  agent  has  written  that  he  had  effected  a 
policy,  though  none  had  been  made.3 

1993.  The  premium  may  be  recovered  against  the  assured 
in  indebitatus  assumpsit.4 

In  England,  or  at  least  in  London,  the  premium  is  consid- 
ered a  debt  due  from  the  assured  to  the  broker,  and  from  the 
latter  to  the  underwriter.  Accordingly,  the  broker  may  there 
bring  an  action  against  the  assured  for  the  premium,5  though 
he  may  not  himself  have  paid  it  to  the  underwriters.6  And 
though,  in  the  United  States,  the  premium  is  a  debt  due  from 
the  assured  to  the  underwriter,  yet  by  agreement  the  broker 
may  be  interposed  as  the  creditor  to  one  and  debtor  to  the 
other  party.7 

1994.  The  return  premium  is,  in  England  as  well  as  in  the 
United  States,  due  from  the  underwriter  to  the  assured,  and 
not  to  the  broker  ;    the   usual  form  of  action  for  recovering 
which  is  assumpsit  for  money  had  and  received.     And  the 
action  for  a  return  of  premium  may  be  brought  in  the  name  of 
the  nominal  assured,8  or  in  that  of  the  person  or  persons  for 
whose  benefit  the  policy  was  made. 

1995.  Where  a  broker  or  other  agent  has  received  payment 
of  a  loss  from  the  underwriters,  he  is  answerable  to  the  as- 
sured for  the  same. 

1  Robinson   v.   Georges  Ins.   Co.,         4  Jackson  v.  Colegrave,  Garth.  338. 
17  Maine  R.  131.     See  supra,  Vol.  I.     See  chap.  22. 

p.  37,  n.  3.  5  Airy  v.  Bland,  Park,  Ins.  36. 

2  Alchorne  v.    Saville,    6    J.    B.         6  Power  v.  Butcher,  10  B.  &  Cr. 
Moore,    199,  n. ;    Perkins   v.   Wash.     329. 

Ins.  Co.,  4  Cowen,  645;    6  Johns.  7  Taylor  v.    Lowell,  3  Mass.    R. 

Ch.  R  485.  331. 

3  Per  Lord  Mansfield,  Harding  v.  3  Martin  r.  Sitwell,  1  Show.  156. 
Carter,  Park,  Ins.  4. 
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By  a  particular  understanding  between  a  broker  and  one  of 
divers  part-owners,  the  broker  may  be  liable  to  such  part- 
owner  severally,  for  the  amount  received  by  him  from  under- 
writers for  a  loss  under  a  policy  made  upon  the  interest  of 
such  part-owner  and  other  part-owners,  notwithstanding  notice 
by  such  other  part-owners  not  to  pay  over  the  loss  to  such 
one.1 

1996.  As  the  assured  may  recover  back  the  premium  where 
no  risk  has  been  run  by  the  underwriter,  so  the  latter  may  re- 
cover back  the  amount  paid  for  a  loss  conditionally  : 

As  where  it  is  paid  on  a  condition  to  be  repaid  upon  a  cargo 
being  restored. :' 

1997.  If  the  loss  be  paid  by  mistake  under  circumstances  in 
which  the  assured  is  not  estopped  from  reclaiming  it,  the  law 
raises  a  promise  to  repay  it,  on  which  assumpsit  will  lie. 

Where  the  underwriter  had  paid  a  loss,  not  knowing  that 
the  policy  had  been  forfeited  by  a  breach  of  warranty,  he  was 
held  to  be  entitled  to  recover  it  back.3 

A  loss  was  paid  to  a  mortgager,  but  on  subsequent  discovery 
by  the  underwriter  that  the  policy  was  effected  to  cover  only 
the  interest  of  the  mortgagee,  he  recovered  back  the  excess.4 

A  mistake  of  the  law  is  not  a  ground  for  recovering  back  a 
loss ;  as  where  a  letter  containing  material  intelligence  had 
not  been  disclosed  to  the  underwriter  before  subscribing  the 
policy,  but  was  shown  to  him  before  payment  of  the  loss,  it 
was  held,  that  he  could  not  recover  it  back,  for  he  had  paid  it 
upon  a  full  knowledge  of  the  circumstances,  having  all  the 
necessary  means  of  forming  an  opinion  upon  his  liability.5 

1998.  Where   the  underwriter  is  induced   by  a  false  and 
fraudulent  misrepresentation  to  pay  a  loss,  he  may  recover  it 
back. 

And  so  one  or  two  cases  apparently  favor  the  doctrine,  that 

1  Roberts  v.  Ogilby,  9  Price,  269.  4  Irving  v.  Richardson,    2    B.    & 

2  Jordaine  v.    Cornwell,   1  Stark.  Ad.  193.     See  also  Cox  v.  Prentice, 
R.  6.  3  M.  &  S.  344. 

3  De  Hahn   v.   Hartley,    1  T.   R.  5  Bilbie  v.  Lumley,  2  East,  469. 
343  ;  Elting  v.  Scott,  2  Johns.  R.  157. 
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a  loss  paid  on  a  policy  fraudulently  obtained  may^  on  the  sub- 
sequent discovery  of  the  fraud,  be  recovered  back.i  A  life 
policy  having  been  fraudulently  effected,  and  the  assignment 
of  it  not  bona  fide,  the  office,  having  paid  a  loss  upon  it  to  the 
assignee,  recovered  back  the  same.2  But  an  action  to  recover 
back  in  such  case  would  not  probably  be  sustained,  except 
in  such  circumstances,  at  least,  as  to  entitle  a  party  to  a  new 
trial  after  a  judgment  against  him,  if  it  must  not  be  even  a 
stronger  case.  Where  the  underwriter  has  paid  the  loss  to  the 
broker,  and  after  the  broker  had  passed  it  in  account  to  the 
credit  of  the  assured,  without,  however,  having  made  any  pay- 
ment over  to1  him  on  account  of  it,  the  underwriter,  having 
discovered  it  to  be  a  foul  loss,  gives  notice  to  the  broker 
not  to  pay  it  over,  and  demands  repayment  of  it,  it  is  held, 
that  he  is  entitled  to  recover  it  of  the  agent.3  But  if  a  loss 
has  been  paid  under  a  judgment  of  a  court,  it  cannot  be  re- 
covered back  in  a  distinct  action,  on  the  discovery  of  fraud 
on  the  part  of  the  assured.  The  remedy  in  such  a  case  is  by 
a  new  trial  in  the  former  action.4 

1999.  The  consignee,  who  received  goods  without  promising 
to  pay  a  contribution  to  general  average,  was  held  by  Lord 
Tenterden,  C.  J.,  and  Littledale,  Parke,  and  Patteson,  Jus- 
tices, not  to  be  liable  for  the  contribution,  though  he  knew  of 
the  goods  being  subject  to  it  when  they  came  into  his  hands.5 

It  was  so  held,  on  the  ground  that  there  was  no  proof  of 
usage  at  the  place,  or  between  the  consignor  and  consignee, 
rendering  the  latter  liable,  nor  any  proof  that  he  had  funds 
sufficient  to  pay  the  contribution. 

2000.  In  case  of  double  insurance,  the  assured  may  recover 
against  any  one  set  of  underwriters  the  whole  amount  insured 
by  them,  not  exceeding  that  of  the  loss.     Each  underwriter, 
or  set  of  underwriters,  is  regarded  in  the  light  of  a  co-surety, 
or  guarantor  with  the  others,  and  accordingly  either  one  who 

1  Court  v.    Martineaux,   3  Doug.        3  Buller  v.  Harrison,  Cowp.  565. 
161.  4  Homer  v.  Fish,  1  Pick.  435. 

2  Lefevre   et  al.  v.   Royle,  Ellis's        5  Scaif  v.  Tobin,  3  B.  &  Ad.  523. 
Ins.  163. 

VOL.   II.  51 
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pays  more  than  his  proportion  of  the  loss,  may  recover  a  rata- 
ble reimbursement  from  the  others.  But  if  a  policy  provides 
that  the  underwriters  shall  be  liable  only  in  the  proportion  of 
the  amount  insured  by  them  to  the  whole  amount  insured, 
and  one  underwriter  voluntarily  pays  the  whole  loss,  he  can- 
not claim  reimbursement  for  the  excess  from  the  others.  If 
two  policies  are  made  on  the  same  property,  in  the  whole,  to 
an  amount  exceeding  its  value,  or  exceeding  the  loss,  and  one 
only  contains  a  clause  limiting  the  underwriters  to  their  pro- 
portion of  the  loss  in  case  of  over  or  double  insurance,  in  such 
case  the  whole  loss  may  be  recovered  of  the  underwriters  in 
the  other,  not  exceeding  the  amount  insured  by  them.  If 
they  pay  the  whole  loss,  or  more  than  their  proportional  part 
of  it,  as  they  are  under  a  legal  liability  so  to  do,  they  may  re- 
cover the  excess  over  their  proportion  from  the  other  set  of 
underwriters : l  but  if  the  latter  set  had  paid  the  whole  loss, 
they  would  have  had  no  such  remedy  over. 

2001.  The    English    statutes   give    a  remedy  against    the 
hundred,  in  cases  of  the  wilful  destruction  of  property  by  fire  ; 
and  it  has  been  held,  that  an  action  may  be  sustained  on  these 
statutes  in  the  name  of  the  owner  for  the  benefit  of  the  under- 
writers after  a  payment  of  the  loss  by  them.2 

2002.  In  case  of  the  underwriters  having  repaired  the  ship 
insured  by  them,  the  assured  does  not  by  receiving  it  waive 
all  claim.     He  may  still  recover  for  a  particular  average,  if  it 
has  been  insufficiently  repaired.3 

2003.  Lord  Kenyon  intimates,  that  where  the  underwriter 
is  rendered  liable  for  a  loss  by  barratry  of  the  master,  he  may 
maintain  an  action  ex  delicto  against  the  master,  though  he 
said    he  knew  of  no   action    of  the   sort  ever  having  been 
brought.4     But  as  there  is  no  contract  or  privity  between  the 

1  Lucas  v.   Jefferson  Ins.  Co.,   6  3  Reynolds  v.  Ocean  Ins.  Co.,  22 
Cowen,  635.  Pick.  R.  191. 

2  Lond.  Ass.  Co.  v.  Sainesbury,  3  4  Bird  v.  Thompson,  1  Esp.  339. 
Doug.  245;  Mason  v.   Sainesbury,  3 

Doug.  61;  Clark  v.  The  Inhabitants 
of  Blytring,  3  Dowl.  &  Ryl.  489. 
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master  and  underwriter,  the  action  can,  it  seems,  be  main- 
tained only  by  the  assured,  unless  the  barratry  is  committed 
after  the  underwriter  has,  by  abandonment,  become  owner  in 
reference  to  the  time  of  committing  the  barratry. 

The  assured  is,  as  we  have  seen,  under  obligation,  in  case 
of  total  loss  and  abandonment,  to  concur  in  whatever  means 
are  requisite  to  give  the  underwriter  the  full  benefit  of  the 
salvage,  including  any  right  to  claim  indemnity  which  the  as- 
sured may  have  against  third  parties,  and  the  use  of  his  name 
in  prosecuting  such  claims  is  frequently  necessary.1 

A  written  agreement  being  made  by  the  assured  to  sell  an 
insured  house,  and  an  agreement  by  parol  to  assign  the  policy, 
the  purchaser  to  give  a  bond  and  mortgage  for  the  purchase- 
money  within  one  month,  the  house  being  burnt  down  after 
the  month  had  expired,  and  before  the  execution  of  the  agree- 
ment, the  same  being  afterwards  executed,  the  underwriters 
were  held  to  be  still  liable  to  the  assured  for  the  loss,  in  a  suit 
prosecuted  for  the  benefit  of  the  vendee,  notwithstanding  a 
condition  against  an  assignment  of  the  policy.2 

2004.  The  owners  and  master  of  the  ship  are  liable  to  the 
shippers  for  losses  by  bad  stoiuage,  and  culpable  negligence  or 
mismanagement  by  the  mate  and  mariners,3  as  in  case  of 
damage  by  collision,4  and  in  case  of  a  capture  in  consequence 
of  an  inexcusable  deviation.5 

Where  the  bill  of  lading,  after  acknowledging  the  shipment 
on  board  the  vessel,  added,  "  bound  for  London  with  convoy," 
a  suit  was  brought  by  a  shipper  against  the  owners  for  not 
sailing  with  convoy,  whereby  he  lost  a  return  of  premium  ; 
and  the  defendants  not  showing  that  the  ship  sailed  with  con- 

1  See  on  this  question,  Paradise  v.  ing  v.  Morison,  11  Leigh's  R.  (Virg.) 
Sun  Mut.  Ins.  Co.,  in  the  Sup.  Ct.  of  355.     See  also  S.  C.,  supra,  Vol.  I. 
La.,  May,  1851.     And  as  to  remedy  p.    198,  No.  318.     See  also  Arol.   I. 
in  case  of  injury  indirectly    through  p.  474,  No.  879. 

another  party,  see  Com.  Dig.  Action         3  Grisvvold  v.  N.    Y.  Ins.   Co.,    1 

on   the  Case,  A  ;   1    Bl.  Com.  331  ;  Johns.  R.  205. 
Philliter    v.    Shippand,    12    English         4  Smith  v.  Scott,  4  Taunt.  126. 
Jurist,  203  ;  Cod.  Nap.  383.  5  Parker  v.  James,  4  Camp.  112. 

2  Fire  &  Mar.  Ins.  Co.  of  Wheel- 
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voy,  the  plaintiffs  had  a  verdict  for  the  amount  of  return  pre- 
mium they  had  lost.1  But  if  the  shipper  prevents  the  ship 
from  sailing  with  convoy,  by  his  delay  in  loading  the  goods, 
he  cannot  recover  in  such  case  against  the  owners  of  the 
ship.2 

2005.  It  has  been  considered  by  a  learned  writer  not  to  be 
determined  whether  sailing  with  convoy  is  a  part  of  the  con- 
tract, where  the  ship  is  advertised  to  sail  with  convoy,  and 
the  bill  of  lading  contains  no  stipulation  on  the  subject.3     A 
case  decided  in  the  time  of  Lord  Mansfield  adopts  the  doctrine 
that  the  owners  are  liable  in  such  case.     A  ship  was  put  up  at 
Lloyd's,  "  to  sail  with  the  first  convoy  from  London  to  St.  Lu- 
cia."     A  shipper,   in  consequence,   obtained  insurance,  with 
warranty  to  sail  with  convoy.     Peace  having  taken  place,  the 
ship  sailed  without  convoy,  whereby  the  insurance  was  de- 
feated.    The  shipper,  having  failed  in  a  suit  against  the  insur- 
ers, recovered  the  loss  against  the  ship-owners.4 

2006.  The  bills  of  lading  of  the  common  form  stipulate  for 
the  delivery  of  the  goods,  "  the  dangers  of  the  seas  excepted." 
The  carriers  by  river  and  inland  navigation  have  been  held 
to  a  very  strict  responsibility ',  like  other  common  carriers,  as 
the  exception  in  the  bills  of  lading  for  foreign  voyages  does 
not  apply  to  these.5     The   liability  of  the   owners  of  British 
vessels,   for  the  acts  of  the   master  and  mariners,   has  been 
limited  by  statute,6  and  they  are  not  liable  by  reason  of  em- 
bezzlement by  the  master  or  mariners  of  any  goods  shipped 
on  board,  or  for  any  act  of  the  latter  without  the  privity  of 
the  owners,  beyond  the  value  of  the  ship  with  its  appurte- 
nances,7 and  of  the  freight  for  the  voyage.     Where  the  dam- 


1  Sanderson  v.   Busher,    4  Camp.  s.  1 ;  Vent.    190,    238  ;    Th.  Raym. 
54,  n.  220;   1  Danv.  12;    3  Keb.   72,   112, 

2  Magalhaens  v.  Busher,  4  Camp.  135;  Dale  v.  Hall,  1  Wils.  281. 

54.  6  7  Geo.  II.  c.  15  ;    26  Geo.  III. 

3  Abbott  on   Shipping,   644,    cites  c.  86  ;  53  Geo.  III.  c.  159. 

Snell  v.  Marryat.  7  Gale  v.  Laurie,  7  Dowl.  &  Ryl. 

4  Phillips  t).  Baillie,  3  Doug.  374.  711. 

5  Morn  t>.  Slue,  Molloy,  B.2,  c.2, 
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age  to  all  the  shippers  exceeds  this  amount,  it  is  apportioned 
among  them  pro  rata. 

Statutes  in  some  of  the  United  States  limit  the  liability  of 
ship-owners  for  the  acts  of  the  master  and  mariners  in  a  simi- 
lar way.1 

2007.  The  owners  have  a  remedy  against  pilots  for  damage 
by  their  negligence  or  want  of  skill.2 

2008.  In  case  of  the  loss  of  a  ship  by  an  unlawful  capture 
or  seizure,  the  owners  have  a  right  to  claim  damages  against 
the  captors.3     So  far  as  the  owners,  master,  pilots,  or  unlaw- 
ful captors  are  liable  in  these  several  cases,  the  underwriter 
has  a  right  of  action  over,  in  the  name  of  the  assured,  for  re- 
imbursement of  a  loss  paid  by  him. 

2009.  In  the  preceding  cases  of  liability  to  the  assured  for 
misfeasance  or  negligence,  the  action  for  the  benefit  of  an  un- 
derwriter who  has  paid  a  loss  must  be  in  the  name  of  the  as- 
sured, whose  name  he  is  no  doubt  entitled  to  use  on  giving 
proper  indemnity,  on  the  general  principle  of  his  being  entitled 
to  salvage.     Both  of  them  are  interested  in  such  action,  where 
the  policy  does  not  fully  cover  the  property. 

2010.  The  transfer  of  the  subject  insured  to  the  underwrit- 
ers, by  abandonment,  gives  them  the  salvage,  and  the  rights  of 
action  groioing  out  of  it. 

This  supposes  the  abandonment  to  be  accepted  or  acquiesced 
in  by  the  underwriters.4  The  underwriters  on  a  ship,  to  whom 
the  ship  has  been  abandoned,  but  who  have  not  accepted  the 
abandonment,  cannot  be  admitted  as  parties  to  a  suit  by  libel 
in  rern  on  a  bottomry  bond.  On  their  claim  to  be  so  admitted, 
Mr.  Justice  Story  said:  "Underwriters,  as  such,  cannot  liti- 
gate here  as  to  the  rights  of  the  libellants  and  claimants. 
They  are  mere  strangers,  and  no  more  entitled  to  be  heard 
than  any  contingent  debtor  or  creditor  of  either  party." 

1  Stat.  of  Mass.  1818,  c.  122.  Appleton  v.  Crowninshield,  3  Mass. 

2  See  Stat.  6  Geo.  IV.  c.   125,  s.     R.  443  ;  8  id.  340. 

55,  and  Mclntosh  v.  Slade,  9  Dowl.         4  Ship   Packet,  Barker,  Master,  3 
&,  Ryl.  738,  on  this  subject.  Mason,  255. 

3  Boehm  v.    Bell,   8  T.    R.    161  ; 

51* 
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If  the  salvage  has  been  assigned  to  a  third  person  with  the 
consent  of  the  underwriter,  the  latter  has  no  right  of  action  for 
it  against  the  assured.1 

In  case  of  a  loan  on  bottomry  of  an  American  ship,  with 
condition  that  the  money  should  be  repaid  on  her  return  to 
the  United  States,  the  bond  to  be  void  if  she  should  be  lost, 
the  ship  was  captured,  and  condemned  as  prize,  and  on  appeal 
the  sentence  was  reversed  and  compensation  allowed  to  the 
owner.  It  was  held,  that  an  action  of  debt  would  not  lie  on 
the  bond,2  but  an  action  of  assumpsit  was  sustained  for  a 
ratable  part  of  the  compensation  received  by  the  owner.3 

From  analogy  to  other  policies,  the  underwriter  on  the  life 
of  a  debtor,  having  paid  the  loss  to  the  assured,  is  entitled  to 
an  action  against  the  assured  for  any  amount  he  may  receive 
from  the  executors  or  administrators  of  the  insured  life,  on  the 
debt  to  secure  which  the  policy  was  made.4 

1  Ker  v.  Osborne,  9  East,  378.  learned  and  able  investigation  of  the 

2  Appleton    v.    Crowninshield,    3  nature  and  incidents    of  a    bottomry 
Mass.  R.  443.  contract  under   the   laws   of  different 

3  S.  C.,  8  Mass.  R.  472.     In  this  countries. 

case  the  defendant's  counsel   (the  late         4  See  chap.  1,  sect.  7,  and  chap.  17, 
Mr.  Justice  Story)  went  into  a  very     sect.  18. 


CHAPTER    XXVII. 

DECLARATION. 

2011.  THE  declaration  on  a  marine  policy  sets  forth,  that 
on,  &c.,  at,  &c.,  the  plaintiff,  or  the  plaintiff  by  one  A.  B.,  his 
agent  in  that  behalf,1  according  to  the  usage  and  custom  of 
merchants,  or  according  to  the  custom  of  merchants,2  caused 
to  be  made  a  certain  policy  of  insurance,3  or  caused  to  be  made 
and  written  a  certain  writing,  commonly  called  a  policy  of  in- 
surance,4 or  caused  to  be  made  a  writing  or  policy  of  insur- 
ance,5 purporting  thereby,  and  containing  therein, s  or  in 
which  said  writing  it  was  mentioned,7  that  the  plaintiff  did 
make  insurance,  &c.  (reciting  the  policy,  either  in  the  past  or 
the  present  tense),  as  by  the  said  policy  of  insurance,  refer- 
ence being  thereunto  had,  will  more  fully  and  at  large  appear,8 
or  as  by  that  writing,  or  said  writing  or  policy  of  insurance, 
more  fully  appears:  9  that  the  policy  was  made  by  the  plaintiff, 
as  the  agent  (if  the  fact  be  so)  of  one  A.  B.,  and  for  his  use 
and  benefit,  and  that  the  plaintiff  received  the  order  for  and 
effected  the  said  policy  as  such  agent,  to  wit,  at,  &c.,10  of  all 

1  2  Chit.   PI.    179,  n.  (r).      It   is    cially  sanctioned  by  the  usage  of  mer- 
held  in  Maryland,  however,  to  be  un-    chants.     This  reference  to  usage  dues 
necessary  to  name  the  agent.     Mary-    not  appear  to  be  at  all  material. 

land  Ins.  Co.  v.  Graham,  3  Har.  &         3  (;njt.  PL,  ut  supra. 
Johns,    62;    Sparks   v.    Marshall,    2         4  3  Saund.  200. 
Bing.  N.  C.  761.  5  Evans's  Harris,  246. 

2  2  Saund.  200.     Mr.  Chitty  says,        6  2  Chit.  PL  179  ;  1  Evans's  Har- 
that,  where  the  form  differs  from  that  ris,  246. 

usually  adopted,  this  reference  to  the  7  2  Saund.  200. 

usage   of  merchants   is   omitted.      2  8  2  Chit.  179. 

Chit,  PL,  Am.  ed.  1833,  p.  179,  n.  (a).  9  2  Saund.  201 ;  1  Evans's  Har.  246. 

According  to  this  distinction,  the  ref-  10  This  averment  has  reference  to 

erence  would  be  omitted  in  our  decla-  the  Statute  28  Geo,  III.  c.  5G,  s.  1, 

rations,  since  the  forms  vary,  and  no  which  provides  that  no  person   shall 

particular  one  can  be  said  to  be  espe-  cause  to  be  made  a  policy  without  in- 


608  DECLARATION.  [CHAP.  XXVII. 

which  said  premises  the  defendant  afterwards,  to  wit,  on,  &c., 
at,  &c.,  had  notice  j1  or  of  which  policy  or  writing,  or  policy 
of  insurance,  the  defendant  had  notice  ;  2  that  thereupon,  after- 
wards, on,  &c.,  at,  &c.,  in  consideration  that  the  plaintiff,  at 
the  special  instance  and  request  of  the  defendant,  had  then  and 
there  paid  to  the  defendant  a  certain  sum  as  the  premium  for 
the  insurance  of  a  certain  sum  upon  the  subject,  in  the  policy 
mentioned,3  or  had  agreed  with  the  defendant  to  pay  him  at  a 
certain  rate,4  and  had  then  and  there  undertaken  and  faithfully 
promised  the  defendant  to  perform  and  fulfil  all  things  in  the 
said  policy  of  insurance  contained  on  the  part  and  behalf  of 
the  assured  to  be  performed  and  fulfilled ;  or  had  undertaken 
to  perform  all  and  singular  the  other  things  in  the  said  policy 
of  insurance  contained  on  the  part  of  the  assured  to  be  per- 
formed for  the  insurance  of  $  —  to  be  made  by  the  defendant  ;  5 
the  defendant  then  and  there  undertook  and  faithfully  promised 
the  plaintiff,6  that  he,  the  defendant,  would  become  and  be  an 
insurer  to  the  plaintiff  of  the  said  sum  of  $ —  on  the  said 
ship,  goods,  freight,  or  profits,  in  the  said  voyage  ;  and  would 
perform  and  fulfil  all  things  in  the  policy  mentioned  on  his 
part  and  behalf,  as  such  insurer  of  the  said  sum  of  $  — ,  to  be 
performed  and  fulfilled  ; 7  that  the  defendant  then  and  there 
became  an  insurer  to  the  plaintiff,  and  then  and  there  duly 
subscribed,  or  by  one  A.  B.,  his  agent  in  that  behalf,  duly  sub- 
scribed the  policy  of  insurance  as  such  insurer,  for  the  sum  of 
$  — ,  upon  the  said  ship,  &c.,  or  the  premises;  that  the  goods 
were  shipped,  on,  &c.,  at,  &c.,  for  the  voyage  ;  or  that  the 
ship  was  at  a  certain  port  or  place,  at  the  time  when  the  risk 

serting  the  name,  or  firm,  of  the  per-  3  Chit.,  ut  supra, 

sons  interested,  or  of  the  consignor  or  4  Saund.,  ut  supra, 

consignee,  or  of  the  person  in  Great  5  Ibid. 

Britain  who  receives  or  gives  the  or-  6  The  precedent  in  Saunders  runs, 

der  for  the  insurance.  "  the  defendant  then  and  there  agreed , 

For   the  form  of  a   declaration   on  and  was  contented  with  the  said  poli- 

a  marine  policy,  see  2  Greenl.  Ev.  Cy,  beginning  the  adventure,"  &c  ,  as 

1  Chit.,  ut  supra.  in  the  policy. 

2  Saund.    and   Evans's  Harris,   ut  7  2  Wms.  Saund.  202,  c. 
supra. 
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was  to  commence  under  the  policy  ; J  that  the  insured  or  his 
principal  was  interested  in  the  ship,  goods,  or  premises,  to  a 
large  amount,  to  wit,  the  whole  amount  by  him  ever  insured, 
or  caused  to  be  insured  thereon  ;  2  that  the  ship  sailed,  or  that 
the  ship  with  the  said  goods  on  board  sailed  on  the  voyage  ; 
and  that  afterwards,  while  pursuing  the  voyage,  the  ship  was 
lost,  or  the  goods  were  lost,  by  capture,  perils  of  the  sea, 
&c. ; 3  of  all  which  said  several  premises,  the  defendant  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  had  notice,  and  was  requested 
to  pay  the  amount  of  his  subscription.4 

Where  the  policy  contains  an  express  warranty  in  the  na- 
ture of  a  condition  precedent,  if  the  policy  is  recited,  the  dec- 
laration will  not,  on  its  face,  show  a  cause  of  action,  without 
an  averment  of  a  compliance,  or  of  the  truth  of  the  war- 
ranty. 

If  the  action  is  assumpsit.  a  count  for  money  had  and  re- 
ceived is  usually  inserted,  on  which,  if  the  policy  has  been 
defeated,  the  assured  may  recover  back  the  premium.  A 
count  may  be  added  for  the  same  purpose  in  debt.5 

Mr.  Chitty  6  states  it  as  the  opinion  of  an  eminent  barrister, 
that  money  disbursed  on  account  of  general  average  may  be 
recovered  under  a  count  for  money  paid. 

In  covenant  the  plaintiff  is  under  the  disadvantage  of  not 
being  able  to  recover  back  the  premium  in  an  action  on  the 
policy. 

A  count  on  an  account  stated  may  be  added}  under  which  to 
recover  on  an  adjustment,7  which,  however,  may  usually  be 
given  in  evidence  under  the  count  on  the  policy.  When  the 
adjustment  merely  admits  the  defendant's  liability  to  a  certain 
amount  under  the  policy,  it  need  not  be  specially  declared 

1  The  precedent  in  Saunders  here  which  the  claim  under  a  wager  policy 
inserts,  "in  good  safety."  turned. 

2  The  precedent  in  Saunders  does  4  For  forms  of  different  counts  in 
not  allege  any  interest.  declarations  on  policies,  see  2  Green- 

3  Before  the  averment  of  the  loss,  leaf's  Ev.,  tit.  Ins.,  s.  375,  n. 
the  precedent  in  Saunders  avers,  that  5  2  Chit.  PI.  430. 

the  ship  never  arrived  at  the  port  of        6  2  Chit.  PI.  201,  n.  (k). 
destination,  this  being  the   event  on        7  2  Chit.  PI.  182  ;  Park,  Ins.  118. 
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upon.1  But  if  it  is  conditional,  and,  being  signed  by  both 
parties,  provides  something  to  be  done  by  the  assured  as  a 
condition,  and  so  introduces  new  stipulations  between  the 
parties,  in  addition  to,  or  as  a  substitute  for,  those  in  the  poli- 
cy, it  ought  to  be  specially  declared  upon.2 

2012.  A  declaration  on  a  fire3  or  a  life  policy  is,  in  many 
respects,  similar  to  one  on  a  marine  policy.     The  parties,  the 
making  of  the  policy,  the  policy  itself,  the  consideration,  the 
subscription,  and  the  interest  of  the  assured,  are  set  forth  in  a 
similar  manner.     The  loss  must  in  either  case,  of  course,  be 
described  according  to  the  fact,  and  the  averment  of  compli- 
ance with  conditions  precedent  will  depend  on  the  stipulations 
of  the  contract,  which  vary  very  considerably  in  this  respect ; 
but   there  are  usually  more  conditions  precedent   introduced 
into  fire  and  life,  than  into  marine  policies. 

2013.  In  respect  to  the  description  of  the  parties. 

A  question  was  made  in  New  York,  whether  a  corporation, 
being  plaintiffs,  must  set  forth  their  act  of  incorporation,  and 
it  was  held  to  be  unnecessary.4 

In  the  same  case,  the  suit  was  brought  by  the  "  President 
and  Directors  of  the  Bank  of  Utica."  It  appeared  that  the 
plaintiffs  were  incorporated  as  the  President,  Directors,  and 
Company  of  the  Bank  of  Utica.  This  was  held  to  be  a  mere 
misnomer,  and  that  a  misnomer  of  the  plaintiff,  even  in  the 
case  of  a  corporation,  could  be  taken  advantage  of  only  in 
abatement,  and  was  not  a  ground  of  nonsuit  on  motion ;  Sav- 
age, C.  J.  dissenting. 

Under  the  English  statute  requiring  the  name  of  the  party 
interested,  or  his  agent,  to  be  inserted  in  the  policy,  it  is  held 
by  Lord  Ellenborough  and  his  associates,  that  the  plaintiff, 
having  alleged  either,  must  prove  the  one  alleged.5 

1  See  infra,  chap,  on  Evidence.  5  Bell  v.  Janson,   1  M.  <Si  S.  201. 

2  Gammon  v.   Beverley,  8  Taunt.  See  also  as  to  the  occupation  of  the 
119;  S.  C.,  1  Moore,  563.  agent,  Dickson  v.  Lodge,  1  Starkie, 

3  See  Ellis,  F.  &.  L.  Ins.  90.  226. 

4  Bank    of  Utica    v.    Smalley,    2 
Co  wen,  770. 
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2014.  If  the  insurance  is  by  a  policy  under  seal,  it  will  ap- 
pear by  the  declaration  to  have  been  made  in  writing.     If  it 
is  not  under  seal,  the  general  rule,  as  laid  down  in  the  elemen- 
tary books,  is,  that  if  a  matter  was  unknown  to  the  common 
law,  and  a  statute  requires  a  contract  in  relation  to  it  to  be  in 
writing,  the  declaration  must  aver  it  so  to  be  ;  but  if  the  mat- 
ter was  known  to   the  common  law,  and  a  statute  makes  the 
same  provision,  this  is  merely  introducing  a  rule  of  evidence, 
and  the  contract  need  not  be  averred  to  be  in  writing.1 

Thus  a  will  must  be  declared,  as  well  as  pleaded,  to  be  in 
writing ;  but  a  guaranty  need  not  be  so  declared,  though  it 
must,  under  the  statute  of  frauds,  be  proved  to  be  so.2 

According  to  this  doctrine,  a  contract  of  insurance,  though 
it  should  be  required  by  statute  to  be  in  writing,  need  not  be 
so  alleged.3 

The  policy  is  often  copied  in  the  declaration,  but  it  is,  how- 
ever, sufficient  to  set  forth  the  substance,  according  to  the  legal 
effect,  of  the  material  parts  of  it  on  which  the  plaintiff  intends 
to  rely.4 

Stipulations  and  conditions  indorsed  upon  the  policy  are  a 
part  of  it,  and  must  be  set  forth  so  far  as  they  are  material.5 
If  the  policy  has  been  altered,  it  must  be  set  forth  according 
to  its  altered  form.6 

If  the  declaration  consists  of  several  counts,  the  policy  is  not 
repeated,  but  reference  is  made  to  the  first  count  in  the  subse- 
quent ones.7 

The  declaration  should  allege  directly  or  indirectly  the  pay- 
ment of  the  premium,  or  liability  to  pay  it.8 

2015.  In  declaring  on  an  assigned  policy,  it  is  a  sufficient 

1  1  Saund.  276  ;  Gould's  Pleading,  564  ;  Cotterill  v.  Cuff,  4  Taunt.  285  ; 
c.  iv.  s.  43  &  44.  Miles  v.  Sheward,  8  East,  7. 

2  Anonymous,  2  Salk.  519.      See  5  Strong  v.  Harvey,  3  Bing.  304; 
also    Case     v.    Barber,     T.    Raym.  Strong  v.  Rule,  ibid.  315. 

450.  6  Robinson    v.  Tobin,  1  Stark.  R. 

3  As  to  oral  insurance,  see  supra,     336  ;  2  Chit.  188. 

Vol.  I.  p.  8,  No.  9.  7  Stiles  v.   Stokes,    7  East,   506; 

4  Hughes,  Ins.  465;  Clarke  v.  Gray,     Phillips  v.  Fielding,  2  H.  Bl.  131. 
and  Marsden  v.  Same  Deft.,  6  East,        8  g  Chit.  PI.  180,  n.  (d). 
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averment  of  consideration  to  aver  that  the  premium  was  paid 
by  the  original  assured.1 

2016.  The  allegation  of  the  subscription  to  the  policy  by 
the  defendant,  is  supported  by  proof  of  subscription  by  at- 
torney.2 

2017.  The  subject  must  be  so  described,  as  to  place  and 
other  circumstances,  as  to  bring  it,  so  far  as  the  particulars  of 
the  description  go,  within  the   terms  and  conditions  of  the 
policy. 

The  printed  part  of  the  policy  being  on  "  ship  and  goods," 
and  the  written  specification  being  "  goods,"  Lord  Ellen- 
borough  ruled  that  "premises"  referred  to  the  latter.3 

The  policy  being  recited  to  be  on  "  indigo  and  bale  goods," 
the  allegation,  that  "  divers  goods  "  were  on  board,  and  that 
the  policy  "  was  on  said  goods,"  was  held  to  be  sufficient, 
since  it  could  not  have  been  upon  them,  unless  they  were 
"  indigo  and  bale  goods."  4 

2018.  Sir  James  Mansfield  says,  that  the  plaintiff's  interest 
must  be  alleged,  since  otherwise  "the  declaration  would  show 
no  ground  of  action."5 

In  the  cases  on  the  Dutch  prizes,  it  was  held  that  an  alle- 
gation of  interest  was  not  requisite  at  common  law,  by  which 
gaming  policies  were  not  illegal.6 

Mr.  Hughes  considers  such  an  averment  not  necessary.7 
The  precedents  in  Clift  8  and  Vivian  9  purport  to  be  upon  an 

1  Granger  v.  Howard   Ins.  Co.,  5  5  Cousins    v.    Nantes,    3    Taunt. 
Wend.  200.  513. 

2  Nicholson  v.  Croft,  2  Burr.  1188,  6  Nantes  v.  Thompson,  2 East,  385. 
where   Lord  Mansfield  advises,  how-  See  also  Craufurd  v.  Hunter,  8  T.  R. 
ever,  to  allege  according  to  the  fact.  13,  and  Kellner  v.    Le  Mesurier,  4 

3  Haughton   v.   Ewbank,  4  Camp.  East,  396  ;   Buchanan  v.  Ocean   Ins. 
88.  Co.,  6  Cowen,  318.     See  also,  to  the 

4  De  Symonds  v.  Johnson,  5  B.  &  same    effect,    Clendining   v.  Church, 
P.  77.     See  De  Symonds  v.  Shedden,  3  Caines's  R.  141. 

2  B.  &  P.  153,  as  to  describing  marks        7  Hughes's  Ins.  466,  n. 
and  numbers,  and  as  to  omitting,  un-        8  P.  27. 
der   a   policy   on    goods    "  from   the        9  P.  26. 
loading,"  to  specify   that  they    were 
loaded  at  the  terminus  a  quo. 
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interest,  but  do  not  directly  aver  it.  Lord  Hardvvicke  seems  to 
have  considered  the  averment  of  interest  to  be  necessary  un- 
less the  declaration  showed  the  policy  to  be  a  wager.1  And 
Mr.  Justice  Chambre  concurs  in  this  opinion  ; 2  and  Sir  James 
Mansfield,3  and  Tindall,  C.  J.  and  his  associates.4 

2019.  Where  a  wager  is  not  recognized  as  a  legal  subject 
of  an  action,  the  allegation  of  interest  is  doubtless  requisite. 

2020.  A  general  averment  of  interest  is  sufficient.^ 

Mr.  Justice  Sandford  held  the  allegation,  that  the  insurance 
was  made  on  account  and  for  the  benefit  of  the  plaintiff  as  a 
common  carrier,  to  be  sufficient.6 

2021.  The  party  to  whom  the   interest   belongs   must  be 
stated,  that  is  to  say,  the   plaintiff,   or  others  for   whom  he 
brings  the  suit,  or  the  plaintiff  for  himself  and  as  agent  for 
others. 

Abbott,  C.  J.  (afterward  Lord  Tenterden)  and  his  associates 
held  a  declaration  of  interest  in  A  and  "certain  persons  trad- 
ing under  the  firm  of  B  &  Co."  to  be  bad.7 

Under  a  policy  by  A  "  for  whom  it  may  concern,"  A  can- 
not recover  on  the  interest  of  another  assured,  on  an  averment 
of  his  own  merely.8 

The  interest  must  be  declared  in  a  life  or  fire  policy,  no  less 
than  in  a  marine  one.9 

Where  a  policy  is  effected  by  R.  for  whom  it  may  concern, 
being  intended  to  cover  his  own  interest  and  that  of  two  oth- 

1  Saddler's  Co.  v.  Badcock,  2  Atk.     2  Sandf.  Rep.  Sup.  Ct.  of  the  City  of 
554.  New  York,  490. 

2  Lucena  v.  Craufurd,  5  B.  &  P.        6  S.  C. 

309.  at  p.  315.  7  Wright  v.   Welbie,   1   Chit.   R. 

3  S.    C.,  pp.   309.   310.     See  also  49;    and   see   Dickson   v.    Lodge,    1 
Routh  v.  Thompson,   13  East,  274;  Starkie's    Cas.    226,    as   to    describ- 
Cowen  v.  Hannam,  5  Taunt.  101.  ing  the  principal,  where  the  action  is 

4  Sparkes    v.    Marshall,    2    Bing.  in  the  name  of  the  agent;  and  Man- 
N.  C.  761.  hattan  Ins.  Co.  v.  Ledyard,  1  Caines's 

5  Granger  v.  Howard  Ins.   Co.,  5  R.  192. 

Wend.  R.  200  ;   Rising  v.    Barnett,  8  Charleston  Ins.  Co.  v.  Corner,  2 

Marsh.  Ins.,  2d  ed.  682;  De  Forest  Gill's  R.  410. 

v.  Fulton  F.  Ins.  Co.,  1  Hall's  R.  84  ;  9  Ellis,  F.  Ins.  ch.  9,  p.  90  ;    Id. 

Van  Natta  v.  Mut.  Security  Ins.  Co.,  Life  Ins.  ch.  8,  p.  161. 
VOL.  ii.                           52 
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ers,  and  after  a  loss  the  others  assign  to  him  their  interest,  in 
an  action  on  the  policy,  he  should,  in  stating  the  interest,  set 
forth  these  facts,  and  that  the  action  is  brought  for  his  own 
benefit.1 

Some  of  the  precedents  aver  the  interest  to  have  subsisted 
from  the  time  of  making  the  policy,  but  it  should  be  from  the 
time  for  the  commencement  of  the  risk  to  that  of  the  loss.2 

Mr.  Park3  and  Mr.  Hughes4  agree  in  the  doctrine,  that  an 
averment  of  interest  in  the  plaintiff  will  not  cover  a  joint  in- 
terest. 

Mr.  Justice  Chambre  remarks:  "That  he  does  not  see  why 
a  tenant  in  common  has  not  such  an  interest  in  the  entirety 
as  to  entitle  him  to  insure."  5  But  this  doctrine  certainly  is 
not  supported. 

On  the  question,  whether  a  partner  is  so  interested  in  the 
entirety  of  the  subject  as  to  support  an  averment  of  his  interest 
in  its  whole  value,  the  decisions  are  different.  Lord  Chief 
Justice  Lee  was  of  opinion,  that  such  an  averment  would 
cover  the  joint  interest.6  This  doctrine  is  supported  by  some 
subsequent  cases,"  especially  by  one  decided  by  Lord  Eldon, 
and  the  other  judges  of  the  Common  Pleas.8  One  reason  for 
this  doctrine  is,  that  a  partner  must  account  to  his  copartner 
for  the  interest  of  the  latter  in  what  may  be  recovered,  and 
therefore  a  recovery  by  him  is,  in  effect,  for  the  partnership.9 
But  the  opposite  doctrine  is  supported  by  grave  authority.10 

1  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  '  Perchard  v.  Whitmore,  2  B.   & 
259.  P-  155,  n.,  decided  1786. 

2  See  Rhindr.  Wilkinson,  2  Taunt.  8  page  v.  Frye,  2   B.   &  P.  240, 
237;  De  Symonds  v.  Shedden,  2  B.  decided  in   1800;  S.   C.,  3  Esp.   R. 
&  P.  153  ;  Lynch  v.  Dalzell,  2  Bro.  185 ;  and  see  Carruthers  v.  Shedden, 
Parl.  Cas.,  Tomlins's  ed.  431  ;  Crau-  1  Marsh.  R.  416  ;  6  Taunt.  14. 

furd  v.  Hunter,  8  T.   R.  13;  Lucena         9  Reed  v.  Cole,  3  Burr.  1512. 

v.  Craufurd.  3  B.  &  P.  75.  10  Cohen  v.  Hannam,  5  Taunt.  101  ; 

3  Ins.  p.  603,  n.  Graves   v.    Boston   Mar.   Ins.  Co.,  2 

4  Ins.  p.  467,  n.,  Am.  ed.  1828.  Cranch,  419  ;    per  Thompson,  J.  in 

5  Page  v.  Frye,  2  B.  &  P.  240.  Catlett  &  Keith  v.  Pacific  Ins.  Co., 

6  Hiscox    v.    Barrett,    decided  in     1  Paine,  594. 
1747,  cited  16  East,  145. 
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Where  the  interest,  being  joint,  was  declared  to  be  in  one  of 
the  parties,  the  variance  was  considered  to  be  fatal.1 

Where  the  assured  owned  seven  sixteenths  of  the  goods, 
and  had  an  interest  in  the  remainder  on  account  of  advances, 
as  agents  and  consignees,  the  interest  was  averred  generally, 
without  specifying  the  different  species  of  interests  ;  and  it 
was  held  good.2 

The  plaintiff  may  aver  his  interest  in  the  subject  to  a  cer- 
tain amount,  without  averring  what  other  persons,  not  parties 
to  the  policy,  are  interested  in  the  same  subject.3 

The  plaintiff  may  declare  the  interest  to  be  in  himself  in 
one  count,  and  in  some  one  else  as  his  principal  in  another.4 
Under  policies  on  the  Dutch  ships  seized  by  the  British  gov- 
ernment, the  interest  was  stated,  in  some  counts,  to  be  in  the 
captors,  and  in  others  in  the  king.5 

Where  a  number  of  persons  are  insured  in  the  same  policy 
upon  a  subject,  the  proportions  of  their  interest  need  not  be 
stated.6 

Mr.  Chitty  says,  that  in  a  policy  on  freight  it  should  be 
averred  that,  if  the  ship  had  arrived,  the  freight  would  have 
amounted  to  the  sum  insured  thereon  ; 7  but  this  seems  to  be 
included  in  the  averment  of  interest  to  the  amount  insured. 

It  being  alleged  that  the  plaintiffs  caused  a  policy  to  be  ef- 
fected, containing  that  J.  &  Co.,  "  in  their  own  names  and  the 
names  of  all  other  persons  to  whom,"  &c.,  and  the  interest 
being  averred  to  be  in  one  S.,  it  was  moved  in  arrest,  that  it 
did  not  appear  that  the  plaintiffs  were  J.  &  Co.  Lord  Ellen- 
borough,  C.  J.  :  "The  declaration  states  that  the  plaintiffs 
caused  the  policy  to  be  effected  ;  and  alleges  the  promise  of 


1  Bell  v.  Ansley,  16  East,  141.  5  Craufurd  v.  Hunter,  8  T.  R.  13  ; 

2  Carruthers  v.  Shedden,  6  Taunt,  and  see  Gammon  v.  Beverly,  1  J.  B. 
14  ;   S.  C.,   1  Marsh.  R.  416,  n.  Moore,  563. 

3  Pacific   Ins.    Co.    v.    Catlett,    4  6  6  Taunt.  14;    1  Marsh.  R.  416, 
Wend.  R.  75.  n.  ;  2  Chit.  PI.  181,  n. 

4  Barlow   v.  Leckie,  4  Moore,  8;  7  2  Chit.  PI.  74,  n.  (c). 
Etches  v.  Aldan,    1  M.  &  R.  157; 

Wolff  v.  Horncastle,  1  B.  &  P.  316. 
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the  defendant  to  have  been  made  to  them."  Judgment  was 
given  on  the  verdict  for  the  plaintiff.1 

It  being  alleged  that  the  vessel  sailed  after  the  date  of  the 
policy,  and  was  lost  on  the  voyage  insured,  it  appeared  that 
she  sailed  before  the  date  of  the  policy.  The  variance  was 
held  immaterial.2 

The  loss  need  not  be  averred  to  have  been  after  the  date  of 
the  policy,  though  some  of  the  precedents  are  so,  since  policies 
are  frequently  retrospective  ;  3  but  the  averment  must  put  the 
loss  within  the  termini  of  the  risk,  whether  of  time  or  other- 
wise. 

A  loss  in  harbor  before  sailing  being  alleged  to  have  been 
after  the  vessel  had  sailed,  the  variance  was  held  by  Gibbs, 
C.  J.  and  his  associates  to  be  fatal.4 

2022.  The  loss  and  the  peril  by  which  it  was  caused  must 
be  truly  set  forth.5  The  peril  is  usually  set  forth  in  the  words 
of  the  policy,  but  equivalent  words  may  be  used.  The  aver- 
ment that  per  fraudem  ac  negligentiam  magistri,  navis  predicta 
depressa  et  submersa  fuit,  was  objected  to,  because  it  was  not 
alleged  that  the  loss  was  by  barratry ;  but  it  was  held  to  be 
good.6 

A  loss  on  land,  under  a  policy  against  barratry  and  the  com- 
mon risks  enumerated  in  marine  policies,  was  declared  to  have 
been  "  by  the  fraud  and  negligence  of  the  carriers."  This 
was  held  to  come  within  the  term  barratry.7 

Lord  Kenyon  and  his  associates  held,  that  the  loss  by  a  mob 
could  not  be  recovered  under  an  averment  of  an  arrest,  seizure, 
&c.  by  "  people,"  as  this  expression  has  reference  to  the  regu- 

1  Mellish  v.  Bell,  15  East,  4.  5  Gregson  v.  Gilbert,  Marsh.  Ins., 

2  Peppin   v.    Solomons,    5    T.    R.     2ded.  690;  Kulen  Kemp  v.  Vigne,  1 
496  ;  and  see  remarks  of  Gibbs,  C.  J.     T.  R.  304. 

and  Park,  J.,  in  Abitbol  v.  Bristow,  6  Knight   v.    Cambridge,    3    Lord 

6  Taunt.  46-1.     See  also  2  Chit.   PI.  Raym.   1349;  1   Str.  581.      See  also 

6th  Lond.,  5th  Am.  ed.   182,  n.,  and  Cullen   v.    Butler,  5  M.  &  S.  461; 

cases  there  cited.  Phillips  v .  Barber,  5  B.  &  A.  161  ; 

3  Marsh.  Ins.,  2d  ed.  687  ;  Hughes,  Toulmin  v.  Anderson,  1  Taunt.  227. 
Ins.  469.  7  Boehm   v.    Combe,   2    M.   &  S. 

4  Abitbol  v.  Bristow,  6  Taunt.  464.  172. 
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lar  authority ;  but  they  thought  it  might  be  averred  to  be  a 
loss  by  pirates.1 

Lord  Ellenborough  ruled  that  an  averment  of  loss  by  <(  perils 
of  the  seas  "  did  not  cover  a  loss  by  being  fired  into  through 
mistake,  which  was,  he  said,  a  peril  "  on  the  sea  "  ;  2  and  his 
ruling  was  concurred  in.3  The  distinction  seems,  however, 
riot  to  have  been  well  taken.4 

An  averment  of  seizure  by  persons  unknown,  being  public 
enemies,  is  not  supported  by  proof  of  seizure  by  officers  of  the 
government  of  an  enemy  country,  for  a  breach  of  revenue 
laws.5 

A  ship  not  heard  from  within  a  reasonable  period  is  pre- 
sumed to  be  lost ; 6  and  where  the  policy  is  against  the  usual 
risks,  the  presumption  is,  that  it  was  lost  by  the  perils  of  the 
seas.7 

Where  a  loss  is  remotely  caused  by  one  peril,  and  directly 
by  another,  in  case  both  perils  are  not  covered  by  the  policy,  a 
question  arises  as  to  the  liability  of  the  underwriter  ;8  but  the 
loss  must  be  averred  to  have  been  by  the  peril  insured  against. 
Where  both  perils  are  insured  against,  the  question  has  arisen, 
whether  it  must  be  averred  to  have  been  caused  by  the  proxi- 
mate or  remote  cause,  or  may  be  averred  either  way.  The 
difficulty  may  be  avoided  in  such  case,  either  by  averring  the 
loss  by  each  peril  in  different  counts,9  or  averring  it  by  both 
in  the  same  count.10 

The  proximate  cause  only  may,  however,  be  alleged.11 

The  loss  may  be  alleged  by  a  particular  statement  of  the 
facts.12 

1  Nesbitt  v.    Lushington,  4  East,        8  Supra,  ch.  13,  sect.  14. 

783.  9  Barney  v.  Maryland  Ins.  Co.,  5 

2  Cullen  v.  Butler,  1  Starkie,  138.  Harris  &  Johns.  139. 

3  S.  C.,  5  M.  &  S.  461.  io  Gregson  v.  Gilbert,  Marsh.  Ins., 

4  See  supra,  Vol.  I.  p.  626,  No.  2d  ed.  690. 

1099,  n.  (4).  u  Blyth  v.   Shepard,   9   Mees.  & 

5  Matthie  v.  Potts,  3  B.  &  P.  23.  Wels.  768. 

6  Supra,  Vol.  I.  p.  628,  No.  1099.  w  per  Chambre,    J.,   Toulrain  v. 

7  Gordon   v.  Bowne,  2  Johns.  R.  Anderson,  1  Taunt.  227. 
150. 
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Where  the  ship  was  stranded  by  perils  of  the  sea,  and  cap- 
tured by  the  enemy  while  it  was  so  stranded,  the  loss  was 
averred  to  have  been  by  capture,  and  it  was  considered  good.1 

The  men  sent  ashore  to  cast  off  a  fast  being  impressed,  and 
the  ship  being  driven  ashore  by  the  winds  and  waves  in  con- 
sequence, the  loss  was  held  to  be  well  alleged  to  be  by  perils 
of  the  seas.2 

A  loss  by  barratry,  where  no  sea-peril  intervened,  was  held 
not  to  be  well  averred  to  be  by  perils  of  the  seas.3 

In  an  early  case  a  loss  by  seizure  of  the  vessel,  on  account 
of  the  master's  attempt  to  evade  port  dues,  was  held  to  be  well 
alleged  to  be  by  barratry.4 

2023.  A  partial  loss  may  be  recovered  -under  a  declaration 
for  a  total  loss.5 

Under  a  policy  stipulating  for  a  total  loss,  if  the  ship  should 
not  be  permitted  by  the  Russian  government  to  discharge  her 
cargo,  the  declaration  that  she  was  not  so  allowed,  whereby 
the  value  of  the  cargo  was  reduced  and  the  assured  was  dam- 
nified, was,  on  demurrer,  held  by  Lord  Ellenborough  and  his 
associates  to  be  good.5 

2024.  A  total  loss  and  general  average  may  be  declared  for 
in  the  same  count.1 

2025.  If  it  appears  by  the  declaration   that  certain  risks 
are  excepted,  the  loss  should  be  so  stated  as  to  appear  not  to 
have  been  caused  by  those  risks.8 

1  Green   v.  Elmsley,    Peake's    R.  Whitmore,    1    Stark.    R.     157  ;    and 
212.  cases,  supra,  ch.  13,  sect.  3. 

2  Hodgson  v.  Malcolm,  5  B  &  P.  5  Gorham  v.   Sweeting,   2  Saund. 
336.  207;  2  Chit.  PI.  74,  n.  (h)  ;   1  T.  R. 

3  Blyth  v.    Shepard,   9   Mees.    &  608  ;  M'Masters  v.  Schoelbred,  1  Esp. 
Wels.  768.  237  ;   Gardiner  v.  Croasdale,  2  Burr. 

*  Knight    v.    Cambridge,    2  Lord  904  ;  Nickleson  v.  Croft,  ibid.  1188. 

Raym.    1349  ;    1    Str.   581  ;    8   Mod.  6  Puller  v.  Glover,   12  East,    124. 

230,  the  facts  of  which,   per  Ford's  The  proper  course  would  have  been 

note  of  Stamma  v.  Brown,  mentioned  to  abandon  and  claim  for  a  total  loss. 

8  East,    135,    were   as   stated  in  the  7  Bryant    v.    Commonwealth    Ins. 

text.     See  also  Heyman  v.  Parish,  2  Co.,  6  Pick.  R.  131. 

Camp.    149;    Arcangelo    v.  Thomp-  8  See  Latham  v.  Rutley,  2  B.   & 

son,    ibid.    620;     also   Hagedorn  v.  C.  20  ;  S.  C.,  3  D.  &  R.  211.     Also 
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2026.  Where  the  right  of  action  depends  upon  the  assurers 
complying  with  some  express  warranty  or  condition,  such 
compliance  must  be  averred.1 

Fire  policies  sometimes  make  the  production  of  a  certificate 
a  prerequisite  to  the  right  of  recovery,  and  the  averment  of  its 
production  was  considered  material  by  the  Court  of  King's 
Bench.2  But  in  Connecticut,  where  a  fire  policy  provided 
that  the  assured  should  make  oath  before  a  magistrate,  it  was 
held  that  it  need  not  be  stated  in  the  declaration,  that  the  oath 
was  made.3 


Ferguson  v.  Chappeau,  6  Harris  & 
Johns.  394,  and  Clarke  v.  Gray,  and 
Marsden  v.  Gray,  6  East,  564.  For 
a  learned  and  able  investigation  of  this 
subject  by  Mr.  Justice  Metcalf,  see  Am. 
Jurist  and  Law  Magazine,  No.  16, 
vol.  8,  p.  233.  See  also  1  Chit. 
PL,  5th  Lond.,  6th  Am.  ed.  347; 
Gould's  PI.  178  ;  Dalgleish  v.  Brooke, 
15  East,  295;  Rucker  v.  Greene,  15 
East,  208 ;  Louisville  Ins.  Co.  v. 
Bland,  9  Dana's  R.  143  ;  Ellis,  Ins. 
90. 


1  2  Chit.  PI.  74,  n.  (e)  ;  Everett,  v. 
Desborough,  5   Bing.  503  ;    Hore  v. 
Whitmore,  Cowp.  784  ;  7  T.  R.  710  ; 
3  B.   &  P.  515  ;  Stewart  v.  Wilson, 
12   Mees.  &   Wels.    11;     Strong  v. 
Rule,  3  Bing.  315  ;  Ellis,  Life  Ins.,c. 
8,  p.  161;  Illinois  Mut.   F.  Ins.  Co. 
v.  Marseilles  Man.  Co.,   1  Gill's  R. 
237. 

2  Worsley  v.  Wood,  6  T.  R.  710. 

3  Lounsbury  v.  Protection  Ins. Co., 
8  Connect.  R.  459. 
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2027.  IN  assumpsit  on   a  policy,  the  general  issue  is   the 
usual  plea.1 

2028.  To  covenant  the  common  plea  is,  that  the  defendants 
have  performed,  &c.2 

In  covenant,  the  defendants  pleaded, —  1.  That  they  had  per- 
formed, &c.  ;  2.  That  the  vessel  was  not  seaworthy.  Held, 
that  a  misrepresentation  of  the  age  and  character  of  the  vessel 
could  not  be  given  in  evidence  under  these  pleas.3 

2029.  A  defendant  was  not  permitted  to  traverse  that  the 
policy  was  caused  to  be  made,  and  that  the  premium  had  been 
paid,  which  would  be  included  in  the  general  issue.4 

A  contract  with  the  public  enemy  being  illegal,  the  fact 
that  the  assured  was  one  of  the  public  enemy  at  the  time  of 


1  Marsh.    Ins.,   2d   ed.   701.     for 
precedents   of   special    pleas   of  mis- 
representation, see  Rawlins    v.  Des- 
borough,  8  C.  &  P.  321. 

2  Maryl.    Ins.    Co.    v.    Graham,  3 
Harris  &  Johns.  62  ;  Carrere  v.  Fire 
Ins.  Co.,  ibid.  324:  Bait.  Ins.  Co.  v. 
McFarlan,  4  id.  31  ;   Bosley  v.  Ches. 
Ins.    Co.,    4   Gill    &    Johns.    450; 
Ches.  Ins.  Co.  v.   Allegre's  Admrs., 
2   id.   164;    and  see  Marsh.  Ins.,  2d 
ed.  698 ;  1  Chit.  PI.  523,  n.  ;  Gorham 
v.  Sweeting,  2  Saund.  R.  207. 

3  Mar.   Ins.  Co.   of  Alexandria  v. 
Hodgson,  6  Cranclfs  R.  206.    Saun- 
ders  gives  an  instance  of  sharp  plead- 
ing by  himself,  predicated  upon  the 


assumption  that  the  plaintiff  could  not 
recover  fur  a  partial  loss  under  a  dec- 
laration for  a  total  loss,  which  the 
court  overruled  (Gorham  v.  Sweeting, 
2  Saund.  R.  200).  Saunders  cited  in 
support  of  his  plea,  Tatem  v.  Perient, 
Yelv.  195,  and  Sir  Francis  Lake's 
case,  Dyer,  365.  In  another  case, 
Saunders  himself  demurred  to  a  simi- 
lar plea,  and  remarks  in  his  report  of 
the  case,  that  his  opponent  "  could  not 
say  much  to  support  the  plea."  Os- 
borne  v.  Rogers,  1  Saund.  R.  268. 

4  Sutherland  v.  Pratt,  M.  &  W. 
296;  S.  P.  Redmond  v.  Smith,  7  Man. 
&  Gr.  457. 
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effecting  the  policy  may  he  given  in  evidence  under  the  gen- 
eral issue,  as  it  is  a  perpetual  bar.1 

2030.  The   temporary  disability  of  the  plaintiff  during  a 
war,  by  his  having  become  a.  public  enemy  by  a  war  declared 
after  the  date  of  the  policy,  must  be  specially  pleaded.2 

If  an  enemy  subject  has  a  safe-conduct,  or  resides  in  the 
country  by  permission,  he  may  bring  a  suit.3 

A  replication  to  a  plea  of  alien  enemy,  that  the  plaintiff  is 
resident  in  the  country  under  a  license,  was  ruled  by  Lord 
Ellenborough  not  to  be  supported,  for  the  purpose  of  maintain- 
ing the  action,  by  proof  of  a  license  to  come  to  the  country 
while  he  was  an  alien  friend,  where  he  had  become  an  alien 
enemy  by  a  subsequent  declaration  of  war.4 

If  the  plaintiff  becomes  an  alien  enemy  after  judgment,  the 
court  will  not,  on  motion,  stay  or  set  aside  execution.5 

2031.  A  plea  of  usage  in  London  is  supported  by  proof  of 
the  usage  there  and  in  other  places.** 

2032.  A  plea  that  the  vessel  became  unseaworthy  during 
the   period  of  the  risk  and  before  the  loss,  without  averring 
unseaworthiness  at  the  commencement  of  the  risk,  or  that  the 
unseaworthiness  was  by  fault  of  the  assured,  or  that  the  dam- 
age was  in  consequence  of  the  unseaworthiness,  was  held  by 
Lord  Denman  and  his  associates  to  be  bad.1 

2033.  Plea  that  the  vessel  had  not  on  board  a  pilot  licensed 

1  Brandon  v.  Nesbitt,  6  T.  R.  23  ;  3  Kensington  v.  Inglis,  8  East,  273; 
Anthon  v.  Fisher,  Doug.  649,  n.,  and  Clarke  v.  Morey,   10  Johns.   R.  69; 
1  Bl.  R.  563.    Specially  pleaded,  Cas-  Alciator  v.  Smith,  3  Camp.   245  ;   1 
seres  v.  Bell,  8  T.  R.  166.  Chit.  PI.  482. 

2  Flindt  f.  Waters,   15  East,  260 ;  4  Boulton    v.    Dobree,    2    Camp, 
and  see  Harman  v.  Kingston,  3  Camp.  163. 

150  ;  Bell  v .  Chapman,  10  Johns.  R.  5  Buckley   v.  Lyttle,  10  Johns.  R. 

183.     The  court  cites  Rastel's  Ent.,  117;    Vanbrynen  v.  Wilson,  9  East, 

Ejectment  7,   Trespass  per  Alien  1  ;  321. 

Cornw.  Tab.   Abatement    7,   Bar    in  6  Milward  v.  Hibbert,  3  Ad.  &  El. 

Divers  Actions,    89  ;  Wells  v.   Wil-  N.  S.  120. 

liams,  1  Lutw.  34,  35  ;  West  v.  Sut-  ?  Hollingworth  v.  Brodrick,  7  Ad. 

ton,  1  Salk.  2.     And  see  1  Chit.  PI.  &  El.  40. 

481,  483  ;    3   Chit.   PI.   910,   and    12 

East,  204. 


622  PLEADINGS.  [CHAP,  xxvui. 

by  Pennsylvania,  was  held  bad,  where  one  licensed  by  New 
Jersey  or  Delaware  was  authorized  for  the  same  navigation.1 

2034.  Under  the   clause  exonerating    the   underwriters  in 
case  of  other  insurance  prior  in  date,  it  is  held  that  an  insu- 
rance at  an  earlier  hour  of  the  same  date  may  be  pleaded.2 

2035.  The  rotten  clause,  as  it  is  called,3  may  be  pleaded 
specially,  by  setting  forth  the  clause  and  the  survey ;  for  the 
plea  admits  the  facts  alleged  in  the  declaration,  and  avoids  the 
action  by  matter  which  the  plaintiff  would  not  be  bound  to 
prove  in  the  first  instance  under  the  general  issue.4     In  plead- 
ing this  cause,  it  is  not  necessary  to  aver  the  survey  in  the 
words  of  the  policy.5     Nor  is  it  necessary  to  set  forth  the  sur- 
vey in  so  many  words ;  it  is  enough  to  aver  a  regular  survey.6 
The  survey  is  presumed  to  be  in  possession  of  the  assured,  and 
the  underwriters  are  presumed  not  to  know  the  particulars.7 

This  plea  was  held  bad,  where  the  rottenness  appeared  by 
the  plea  not  to  be  the  sole  cause  of  the  condemnation.8 

The  plea  stated  a  survey  at  Cadiz,  and  the  replication  trav- 
ersed a  survey  at  Cadiz  "  or  elsewhere,"  which  was  demurred 
to  because  the  traverse  sought  to  put  in  issue  matters  not  in 
the  plea  ;  and  the  demurrer  was  sustained.9 

It  is  not  necessary  to  aver  the  rottenness,  but  only  that  the 
survey  declared  it.10 

2036.  Plea  of  forfeiture  of  a  fire  policy,  by  false  swearing, 
must  aver  it  to  have  been  in  the  matter  to  which  the  clause  in 
the  policy  against  false  swearing  relates.*1 

1  Flannigan    v.    Washington   Ins.         6  Griswold  v.  National  Ins.    Co.,  3 
Co.,  7  Penn.  R.  307.  Cowen's  R.  96  ;  Rogers  v.   Niagara 

2  Brown   v.    Hartford  Ins.  Co.,  3     Mut.  Ins.  Co.,  2  Hall's  R.  86. 

Day,  58  ;  and  see  cases  cited  supra,  7  Griswold  v.  Nat.    Ins.    Co.,    ut 

No.  1253.  supra. 

3  Vide  supra,  ch.  9,  sect.  9,  Vol.  I.  8  Ibid. 
No.  849.  9  Ibid. 

4  Brandagee  v.  National  Ins.  Co.,  10  Rogers  v.  NiagaraMut.  Ins.  Co., 
20  Johns.  R.  328  ;  and  see  Hussey  v.  2  Hall's  R.  86. 

Jacob,  1  Ld.  Raym.  87;    Rogers  v.        u  Farris  v.   N.  Am.   Ins.   Co.,  1 
Niagara  Mut.  Ins.  Co.,  2  Hall's  R.  86.     Hill's  R.  73. 

5  Brandagee  v.  National  Ins.   Co., 
20  Johns.  R.  328. 


CHAP.    XXVIII.]  PLEADINGS.  623 

2037.  In  pleading  a  former  judgment,  the  jurisdiction  of 
the    court   by   which   the  judgment    was   rendered  must  be 
averred.1 

In  assumpsit  a  former  judgment  may  be  given  in  evidence 
under  the  general  issue.2 

2038.  Goods  insured,  "  lost  or  not  lost,"  were  declared  to 
have  been  shipped  on  the  voyage  specified,  and  the  assured 
was  stated  to  have  been  interested  during  the  voyage  to  the 
amount  insured,  and  the  goods   were  averred  to   have  been 
damaged  and  spoiled  by  being  wetted  in  consequence  of  tem- 
pestuous weather.     A  plea  that  the  goods  were  so  damaged  be- 
fore the  plaintiff  had  an  interest  in  them,  was  held  bad  on 
general  demurrer,  on  the  ground  that  he  might  have  bought 
them  subject  to  the  risk  of  prior  damage.3 

2039.  Under  an  allegation  that  the  goods  ivere  sunk  by 
the  perils  insured  against,  and  spoiled,  evidence  of  the  expense 
of  saving  them  was  admitted.* 

2040.  An  adjustment  and  acknowledgment  of  the  amount 
of  the  loss  by  the  underwriters  may  be  proved,  though  not 
alleged? 

2041.  Where  the  master  barratrously  procured  the  ship  to 
be  condemned  and  sold  in  a  vice-admiralty  court,  the  statute 
of  limitations   was  held   to    begin   to  run   on  the   policy   in 
respect  to  this  loss  from  the  time  when  the  captain  delivered 
up  the  ship,  and  divested  himself  of  the  possession  under  the 
sale.6 

2042.  The  bankruptcy  of  the  underwriters,  where  it  occurs 
after  action  brought,   is  specially   pleaded ; 7  where   it   takes 

1  Dakin    v.     Hudson,    6    Cowen,  3  Sutherland  v.  Pratt,  11  Mees.   & 
221.  Wels.  296. 

2  Stafford  v.  Clark,  2  Bing.  437  ;  4  Per  Lord   Hardwicke,   Carey  r. 
and  see,  as  to  pleading-  former  recovery,  King,  Cas.  Temp.  Hard.  304. 

1  Chit.  PI.,  5th  Eng.,  6th  Am.   ed.  5  Hughes's  Ins.   376;    Rogers    v. 

49,  50,  227,  243,  513,  524,  635  ;  and  Maylor,  1  Esp.  489. 

former  Verdict,  id.  513,  n.  (f),  635;  6  Hibbert  v.  Martin,  1  Camp.  538. 

1  Phil.  Ev.  243,  Am.  ed.   1823  ;  3  7  Hughes 's  Ins.  474  ;  1  Chit.  PI. 

Burr.  1353.  513. 
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place  before  action  brought,  it  is  either  pleaded  specially  or 
given  in  evidence  under  the  general  issue.1 

2043.  A  plea  of  a  tender  must  be  supported  by  proof  of  a 
sum  tendered  to  the  plaintiff  distinctly  from  others.     Proof  of 
tender  of  a  sum  in  common  to  him  and  other  distinct  under- 
writers on  the  same  policy,  does  not  support  the  plea.2 

2044.  Set-off  may   be  pleaded  as  in  suits  on    other    con- 
tracts.3 

The  underwriters  cannot  set  off  their  claim  upon  the  as- 
signor of  the  policy,  accruing  after  notice  of  the  assignment, 
against  the  assignee.4 

The  assignee  of  a  balance  due  from  an  insolvent  insurance 
company,  assigned  after  the  insolvency,  can  only  set  off  the 
dividend  due  on  the  balance  against  the  claims  of  the  com- 
pany against  himself.5 

2045.  A  reinsurer  may  make  the  same  defence  that  the  in- 
surer might  have  made,  excepting  so  far  as  he  may  be  pre- 
cluded by  notice  of  a  former  suit  and  by  judgment  therein.6 

1  1  Chit.  PI.  514.  v.    Edmands,  4   id.    775.      See  also 

2  Per  Best,  C.  J.  and  his  associates,  supra,  ch.    23,   sect.   5  and  6;    also 
Strong  v.  Hervey,  3  Bing.  304.  Grant  v.  Roy.  Exch.  Ass.  Co.,  5  M. 

3  Grove  v.   Dubois,  1  T.  R.  112  ;  &  S.  439. 

Graham  v.  Russell,  5  M.  &  S.  498  ;         4  Hackett  v.  Martin,  8  Greenl.  R. 

S.  C.,  2   Marsh.  R.   561  ;    S.    C.,  3  77;  Frear  v.  Everson,  20  Johns.  R. 

Price,  227;  Bait.  Ins.  Co.  v.  MTa-  142;  Jordan  r.  Church,  2  Caines's  R. 

don,  4  Har.  &.  Johns.  R.  31  ;  Potter  299. 

v.  Wash.  Ins.  Co.  of  Providence,  4        5  Long  v.  Penn.  Ins.  Co.,  6  Penn. 

Mas.  498,  stated  supra,  Vol.  II.  pp.  R.  421. 

122,    123,    No.    1349  ;     Wienholt   v.         6  New  York    State  Mar.  Ins.  Co. 

Roberts,    2    Camp.    586  ;    Peale    v.  v.  Protection  Ins.  Co.,   1   Story's  R. 

Waddington,  7  Taunt.  478  ;    Glennie  458. 
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SECTION    I.       WHAT     IN      GENERAL      MUST     BE     PROVED. THE 

AUTHENTICATION    OF    TESTIMONY. 

2046.  IN  treating  of  the  declaration,  it  has  been  considered 
what  facts  must  be  alleged,  and  the  same  must  be  proved. 

2047.  Testimony  is  authenticated  by  oath,  or  by  official  seal 
or  certificate. 

If  the  witness  cannot  be  produced  in  court,  the  law  pre- 
scribes the  mode  of  authenticating  by  oath. 

It  also  regulates  the  modes  of  authentication  by  seal  or  cer- 
tificate, according  to  the  common  law  or  by  statute. 

A  party  is  bound  by  his  agreements  or  admissions.  How 
an  admission  or  agreement  is  to  be  proved,  may  be  a  matter 
of  general  doctrine  or  positive  enactment. 

The  judgment  of  a  court  is  generally  considered  to  be 
evidence,  between  the  same  parties,  of  whatever,  within  its 
jurisdiction,  it  adjudges  to  have  been  proved  or  decrees  to  be 
done.  This  is  a  general  doctrine  of  law,  in  many  respects, 
however,  modified  and  regulated  by  statute.  The  thing  to 
be  proved,  then,  is  the  judgment,  as  in  the  former  instance  it 

VOL.  ii.  53 
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was  the  agreement  or  admission  of  the  party ;  and  the  judg- 
ment proves  the  fact  adjudicated  upon. 

It  is  a  general  doctrine,  that  the  record  itself  is  proof  of  the 
judgment. 

As  every  court  can  inspect  its  own  records,  it  requires  no 
other  evidence  of  the  judgment,  and  so,  consequently,  of  the 
facts  stated  or  the  thing  decreed. 

But  as  one  court  cannot  inspect  the  records  of  another,  they 
must  be  proved;  and  this  proof  is  either  by  the  oath  of  a  wit- 
ness, who  compares  a  copy,  or  by  the  mere  seal  of  the  court, 
or  by  the  certificate  of  some  officer ;  and  where  the  proof  is 
by  exemplification,  that  is,  by  a  copy  attested  by  seal,  or  by 
mere  certificate,  the  court  will  take  notice  of  the  official  seal 
of  a  court,  or  public  office,  or  department,  or  of  the  signature 
of  a  public  or  judicial  officer  of  the  same  government,1  either 
according  to  the  principles  of  the  common  law,  or  in  compli- 
ance with  the  statute  regulations  on  the  subject.2 

2048.  It  is  provided  by  act  of  Congress,  that  the  records 
and  judicial  proceedings  of  the  courts  of  any  State  shall  be 
proved  by  the  attestation  of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with   a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  that  the  attesta- 
tion is  in  due  form.3 

A  certificate  by  the  clerk  of  a  court,  that  "a  paper  purport- 
ing to  be  a  record  of  a  court  is  truly  taken  from  the  record  of 
the  proceedings"  of  the  court,  with  the  attestation  of  the 
chief  presiding  magistrate  that  the  clerk's  attestation  is  in  due 
form,  is  within  the  act  of  Congress  ;  and  the  paper  is  presumed 
to  be  a  full  copy,  and  is  admissible  in  evidence.4 

2049.  The  seal  of  a  court  under  the  same  jurisdiction  with- 
in which  it  is  produced,  needs  not  to  be  proved.5 

2050.  A  seal  of  a  foreign  court  must  be  proved. 

1  Coolidgeu.  Firemen  Ins.  Co.,  14  408.     And   see    9    Cranch,    122;    2 
Johns.  R.  308.  Yeates,  532  ;   1  Hayw.  359. 

2  Stark.  Ev.  152,  Am.  ed.  1828.  5  Sobry   v.    Terrier  de  Laistre,  2 

3  Act  of  Congress,  1790,  c.  38.  Harris  &  Johns.  193. 

4  Ferguson  «.  Harwood,  7  Cranch, 
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A  copy  of  the  record  of  a  foreign  vice-admiralty  court,  cer- 
tified under  a  seal  purporting  to  be  that  of  the  court,  by  a  per- 
son declaring  himself  register  of  the  court,  accompanied  by  a 
certificate  of  the  American  consul  that  the  person  certifying 
was  such  register,  was  held  by  Mr.  Justice  Thompson  not  to 
be  sufficient  evidence  of  the  foreign  judgment.1  But  a  copy 
of  the  record  certified  by  a  clerk,  and  accompanied  by  an 
affidavit  of  his  being  clerk,  is  held  sufficient.2 

Authentication  of  records  by  seal  being  familiar  to  the  com- 
mon law,  the  courts  give  much  weight  to  it,  and  require  a 
mere  official  authentication  of  a  record,  without  oath,  to  be  in 
this  form,  in  order  to  render  the  copy  admissible  in  evidence,3 
unless  it  is  distinctly  proved  that  the  court  has  not  a  seal,  and 
that  some  other  mode  of  authentication,  by  flourish  with  the 
pen,  or  mere  signature  of  the  officer,  &c.,  without  seal,  is  sanc- 
tioned by  the  law  and  practice  of  the  place  ; 4  and  Lord  Ellen- 
borough  ruled,  that  it  was  not  a  sufficient  reason  for  admitting 
a  merely  certified  copy  of  a  Jamaica  judgment  without  seal, 
that  the  seal  of  the  court  was  proved  to  be  old,  the  devise 
being  worn  out  so  that  it  would  make  no  distinct  impression.5 

A  paper  purporting  to  be  a  copy  of  a  judgment  of  a  court 
of  the  island  of  Grenada,  was  held  not  to  be  sufficiently  au- 
thenticated by  proof  that  the  subscription  to  it  was  in  the 
handwriting  of  the  judge  of  the  court,  without  proving  the 
seal  affixed  to  be  that  of  the  court.6 

A  paper  purporting  to  be  a  copy  of  the  record  of  a  judgment 
of  a  foreign  vice-admiralty,  purporting  to  be  certified  by  the 
deputy  registrar  of  the  court  under  the  seal  of  the  court,  was 
admitted  in  evidence  in  Connecticut.7 

1  Catlet    v.    Pacific    Ins.     Co.,    1     Buchanan  v.  Rueker,  1  id.  63  ;  Tal- 
Paine,  594.  cott  v.  Del.  Ins.  Co.,  2  Wash.  C.  C. 

2  Buttrick   v.   Allen,   8  Mass.   R.     R.  449. 

273.  5  Cavan  v.  Stewart,  1  Stark.  525. 

3  Appleton  v.  Braybrook,  2  Stark.         6  Henry   t;.    Adey,   3    East,    221  ; 
R.  6  ;  S.  C.,   6  M.  &  S.  34  ;  Black     S.  C.,  4  Esp.  228. 

v.  Braybrook,  2  Stark.  R.  7;  Cavan         7  Stimpson  v,  Stewart,  3  Conn.  R. 
v.  Stewart,  1  id.  525.  171. 

4  Alves  v.  Bunbury,  4  Camp.  28  ; 
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The  great  seal  of  a  state,  or  of  a  province  or  colony,  whether 
of  the  domestic  or  a  foreign  government,  requires  no  proof,  or, 
as  the  expression  is,  proves  itself.1  A  copy  of  a  judgment  of  a 
Dutch  court,  certified  under  the  great  seal  of  Holland,  was  ad- 
mitted in  the  English  Court  of  Chancery  without  other  evi- 
dence.2 

But  a  certificate  by  the  Portuguese  Secretary  of  State  at 
Lisbon,  under  the  seal  of  state  of  Portugal,  of  the  sentence  of 
condemnation  of  a  ship  and  cargo  in  the  Vice-Admiralty  Court 
in  Para,  at  the  time  a  Portuguese  colony,  was  held  in  New 
York  not  to  be  admissible,  since  the  certificate  was  not  given 
by  a  person  having  charge  of  the  record.3 

Copies  certified  under  the  seal  of  state,  and  sworn  copies, 
are  the  most  direct  modes  of  authentication.  In  the  authenti- 
cation of  a  foreign  record  in  any  other  mode,  the  seal,  or  the 
practice  of  certifying  without  seal,  and  the  official  capacity  of 
the  certifying  officer,  must  be  proved  by  the  oath  of  a  witness 
or  under  the  great  seal  of  state,4  unless  a  positive  statute  dis- 
penses with  such  proof. 

2051.  The  certificate  of  a  consul  is  not  an  admissible  authen- 
tication of  a  fact,  unless  made  so  by  statute.  A  foreign  law 
cannot  be  so  proved,5  nor  the  sentence  of  a  foreign  court,6  nor 
the  fact  that  a  certain  person  is  registrar  of  a  court,7  unless  made 
so  by  statute. 

A  certificate  of  an  agent  appointed  by  the  subscribers  at 
Lloyd's  for  a  foreign  port,  to  "facilitate  the  settlement  of 
losses,"  but  "not  to  make  or  sign  any  statement  of  average, 
general  or  special,  as  representative  of  the  underwriters,"  is 
not  admissible  as  evidence  of  a  loss,  or  of  its  amount,  even  in 
a  case  between  such  subscribers.8 

1  Lincoln    v.    Battelle,    6    Wend.  5  Waldron    v.   Coombe,   3  Taunt. 
475;  and  see  4   Dall.  416  ;  3   East,  162;  Church  v.  Hubbart,  2  Cranch, 
222.  187. 

2  Anon.,  9  Mod.  66.  6  Vandervoort  v.    Smith,  Pres.   of 

3  Vandervoort   v.    Smith,   Pres.  of  Col.  Ins.  Co.,  2  Caines's  R.  155. 
the  Col.  Ins.  Co.,  2  Caines's  R.  155.  7  Catlett  v.  Pa.  Ins.  Co.,  1  Paine, 

4  Church   v.    Hubbart,   2    Cranch,  594. 

187  ;  Gardere  v.   Col.  Ins.    Co.,   7        8  Drake   v.   Marryat,   1  B.  &  Cr. 
Johns.  R.  14.  473. 
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2052.  One  who  would  be  liable  to  indemnify  a  party,  or 
who  would  be  exonerated  by  a  party1  s  prevailing,  is  not  a  com- 
petent witness  for  such  parly.1 

One  part-owner  of  a  vessel  is  not  a  competent  witness  in 
favor  of  another  part-owner,  in  an  action  by  the  ship's  hus- 
band against  such  other,  in  which  the  plaintiff  claims  the 
whole  premium,  the  same  having  been  paid  by  him.2 

A  bankrupt  insurance  broker  was  admitted  as  a, witness  in 
an  action  by  his  assignees  for  premiums,  to  prove  that  the  pre- 
miums were  payable  to  him,  and  not  to  the  underwriters.3 

It  was  formerly  held  that  an  underwriter  on  a  policy  was 
not  a  witness  for  another  underwriter  in  a  suit  on  the  same 
policy.4  But  this  doctrine  was  qualified,  it  being  held  that  an 
underwriter  might  be  called  by  another  who  subscribed  the 
policy  before  him.5  And  so  an  underwriter  who  has  paid  his 
subscription  unconditionally  is  a  witness  ; 6  but  if  he  has  paid 
upon  condition  that  he  shall  be  placed  in  the  same  situation 
with  those  who  dispute  the  claim,  he  is  not  a  witness  for 
them.7 

A  director  of  one  life  insurance  company  may  be  a  witness 
in  a  suit  against  another  such  company,  where  the  witness's 
company  has  not  issued  a  policy  on  the  same  life.8 

A  person,  being  in  effect  mortgagee  of  premises  insured,  is 
a  competent  witness  in  a  suit  by  another  standing  in  the  place 
of  mortgager,  and  it  is  no  objection  to  his  competency  that  the 

1  1  Phil.  Ev.  42,  58.  5  Bent  r.  Baker,  3  T.  R.  27  ;  7  T. 

2  French   v.   Backhouse,    5    Burr.     R.  604. 

2727.  6  Bilbie  v.  Lumley,  2  East,  469. 

3  Airey,    Assignee   of  Milton,    v.  1  Forrester  v.  Pigou,  3  Camp.  380. 
Bland,    Park,    Ins.   36.      But   see   2  8  Craig  v.  Tennet,  representing  the 
Stark.  Ev.  212,  Am.  ed.  of  1828.  Asylum  Ins.  Co.,   1  Car.  &  Marsh. 

4  Ridout  v.  Johnson,  Bull.  N.  P.  43. 
283.     See  1  T.  R.  193. 
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plaintiff,  if  he  recovers,  may  perhaps  apply  the  proceeds  of  the 
policy  in  discharge  of  the  encumbrance.1 

An  agent  in  effecting  a  policy  is  a  competent  witness  for  the 
assured.2 

A  stevedore,  though  he  would  be  answerable  for  unskilfully 
or  negligently  stowing  a  cargo,  is  a  witness  for  the  assured  to 
prove  that  it  was  properly  stowed.3 

The  pilot  is  a  competent  witness  for  the  assured,  in  an  action 
for  a  loss  upon  the  vessel  while  he  was  on  board.4 

The  master  of  the  vessel  is,  to  most  purposes,  a  competent 
witness  in  suits  on  policies  upon  the  ship  or  cargo :  as,  to 
prove  a  loss  of  a  part  of  the  cargo  by  plunder  by  a  privateer.5 

But  he  has  been  held  not  to  be  a  witness  for  either  party  to 
testify  to  his  own  barratrous  acts  as  the  ground  of  a  claim  or 
defence. 

Sir  James  Mansfield  ruled,  that  the  master,  being  also  a  part- 
owner,  was  not  a  witness  for  the  assured  on  goods,  to  prove 
that  there  was  not  a  deviation.6 

Goods  being  insured  from  London  to  Embden,  the  vessel 
put  into  the  Texel,  where  she  was  taken  possession  of  by  the 
Dutch.  In  an  action  on  the  policy,  a  ground  of  defence  was, 
that  the  goods  were  destined  to  the  Texel,  and  not  to  Embden. 
The  captain,  who  was  also  a  part-owner  of  the  ship,  was  ad- 
mitted to  "show  what  was  the  original  destination."7 

1  Columbia  Ins.  Co.  v.  Lawrence,     Howell  v.  Cincinnati  Ins.  Co.,  7  Ohio 
10  Pet.  S.  C.  R.  507.     Story,  J.  giv-     R.  277  ;  Am.   Ins.  Co.    v.   Insley,  7 

ng  opinion  of  court,  cites  Lynch  v.  Penn.  R.  223.     It  has,  however,  been 

Dalzel,  3  Bro.  Parl.  Cas.  497.  held  in   Louisiana,  that  he  is  a  wit- 

2  Mackay  v.  Rhinelander,  1  Johns,  ness  for  the  assured,   though  the  de- 
Cas.  408  ;    Bent  v.  Baker,  3  T.  R.  fence  is  barratry,  on  the  ground  that 
27.  he  was  considered  to  be  liable  to  the 

3  Rankin  v.  Am.  Ins.  Co.,  1  Hall's  underwriters  in  case  the  assured  should 
R.  619.  recover.     Paradise  v.  Sun  Mut.  Ins. 

4  Vairin  v.  Canal  Ins.  Co.,  10  Ohio  Co.,  Sup.  Ct.  of  La.,  May,  1851. 

R.  561.  6  Taylor  v.  M'Vicar,  6  Esp.  R.  27. 

5  Hicks  v.  Fitzsimmons,  1  Wash.  And  see  remarks  of  the  same  judge  in 
C.  C.  R.  279  ;  Bird  v.  Thompson,  1  De  Symonds  v.  De  la  Cour,  5  B.  & 
Esp.  R.  339 ;  3  Stark.  Ev.,  Am.  ed.  P.  374. 

1828,    Part    IV.    1184,    730,    768;        ?  S.  C. 
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A  supercargo  who  is  to  have  a  share  of  the  profits  is  a  com- 
petent witness  in  an  action  on  a  policy  upon  goods,  which  are 
insured  at  their  invoice  value.1 

Lord  Kenyon  ruled,  that  the  owner  of  the  ship  is  not  a 
competent  witness,  in  an  action  on  a  policy  upon  the  cargo,  to 
prove  the  ship  to  have  been  seaworthy.2 

Mr.  Justice  Peters  ruled,  in  the  Circuit  Court  of  the  United 
States,  that  the  captain  was  a  competent  witness  for  this  pur- 
pose, on  the  ground  that  his  interest  was  too  indirect  aud  re- 
mote to  disqualify  him.3 

One  to  whom  the  master  is  indebted  for  advances  is  a  wit- 
ness to  prove  the  master's  lien  on  the  freight,  and  so  is  a  wit- 
ness to  prove  the  master's  insurable  interest,4  the  interest  of 
the  witness  being  merely  that  of  a  creditor  to  the  party  calling 
him. 

2053.  The  objection  to  a  witness  on  the  ground  that  he  is 
interested  is  not  applicable  where  his  interest  coincides  with 
that  of  the  opposite  party,  and  not  the  one  calling  him.5 

Agents  are  sometimes  witnesses  of  necessity,  though  their 
own  liability  is  incidentally  involved.6 

2054.  A  party  interested  may  be  rendered  competent  by  re- 
lease, if  he  is  not  a  party  to  the  suit. 

A  policy  being  made  by  B  for  A,  or  for  himself  and  C,  and 
whomsoever  else,  &c.,  A,  being  released  by  B,  the  plaintiff,  in 
an  action  for  a  return  of  premium,  was  admitted  to  testify  that 
he  had  not  authorized  or  adopted  the  policy.7 

A  release  made  collusively,  or  one  whereby  the  interest  of 
the  produced  witness  is  not  extinguished,  will  not  render  him 
competent.8 

1  Robertson  v.  French,  4  Esp.  R.  5  Blackett  v.   Weir,   5  B.    &    C. 
246.  384. 

2  Rotheroe  v.  Elton,  Peake's  Cas.  6  See  Fiske  v.   Willard,  13  Mass. 
84.     See  Morish  v.  Foote,  8  Taunt.  379;  Phillips  v.  Bridge,   11  id.  242; 
457.  Rice  ?;.   George,  22   Pick.   R.    158; 

3  Ruan  v.  Gardner,  1  Wash.  C.  C.  Fuller  t-.  Wheelock,  10  id.  135. 

R.  145.  7  Steinback  v.  Rhinelander,  3  Johns. 

4  Francis  v.  Ocean  Ins.  Co.,  6  Cow-     Cas.  269. 

en,  404.  8  Bejl  v.  Smith,  7  D.  &  Ryl.  846. 
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2055.  The  assignor  of  a  policy,  who  is  nominal  plaintiff, 
or  any  other  nominal  plaintiff  in  a  suit  at  law,  is  not  competent 
to  testify,  though  he  may  have  no  interest  in  the  suit.1 

2056.  Though  a  party  cannot  introduce  testimony  for  the 
purpose  of  discrediting  his  own  witness  in  general,  he  may 
disprove  a  statement  of  his  witness? 


SECTION    III.       DEPOSITIONS. 

2057.  If  a  commission  to  take  testimony  is  objected  to,  it 
must  be  made  to  appear  that  the  party  applying  for  it  has 
ground  to  expect  to  prove  something  material.3 

Mr.  Justice  Washington  considered  that  the  fact  of  the  de- 
position of  a  witness  having  been  already  taken  in  the  United 
States,  was  no  objection  to  taking  his  deposition  abroad.4 

Questions  being  by  either  party  annexed  to  the  commis- 
sion, without  objection  by  the  other,  the  answers,  if  pertinent, 
cannot  be  objected  to.5  The  witnesses  must  be  examined 
upon  all  the  interrogatories.6 

A  commission  being  sent  from  the  Circuit  Court  of  the 
United  States  to  the  Isle  of  France,  to  take  testimony  there, 
could  not  be  executed  by  the  commissioners  named  in  the 
commission,  as  the  taking  of  testimony,  according  to  the  laws 
of  the  place,  strictly  belonged  to  the  judicial  tribunals.  The 
commission  was  accordingly  executed  by  a  judicial  magistrate 
in  presence  of  the  persons  named  as  commissioners.  Mr.  Jus- 
tice Washington  ruled,  that,  so  far  as  the  mere  formality  of 
taking  the  testimony  was  concerned,  the  depositions  were  ad- 
missible.7 

A  similar  decision  was  given  in  New  York.8 

1  Hackett  v.  Martin,  8  Greenleafs  5  Francis  v.   Ocean    Ins.    Co.,    6 
R.  77.  Cowen,  404. 

2  Friedlander   v.  Lond.   Ass.  Co.,  6  Winthrop   v.    Union   Ins.  Co.,  2 
4  B.  &  Ad.  193.  Wash.  C.  C.  R.  7. 

3  Yandervoort  v.    Columbian    Ins.  7  Ibid. 

Co.,  3  Johns.  Cas.  137.  8  Lincoln    v.    Battelle,    6    Wend. 

*  Winthrop   v.  Union   Ins.  Co.,  2    475. 
Wash.  C.  C.  R.  7. 
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SECTION    IV.       ADMISSIONS,     AGREEMENTS,     BURDEN    OF    PROOF, 
PRESUMPTIONS,    AND    INFERENCES. 

2058.  An  agreement  by  a  corporation  is  not  binding,  unless 
it  is  made  by  those  shoivn  to  be  authorized  to  bind  it.1 

2059.  An  action  on  a  policy  being  in  the  name  of  a  nominal 
assured,  the  admissions  of  those  interested  may  be  proved.1* 

2060.  In  a  suit  in  the  name  of  the  nominal  assured  for  the 
benefit  of  the  party  really  in  interest,  the  court  will  prevent  the 
defendants  from  availing  themselves  of  a  defence  which  would 
be  inequitable  in  respect  to  the  party  really  interested?  though 
it  might  be  good  against  the  plaintiff  if  he  were  the  party  in 
interest. 

Agreements  and  admissions  by  the  assignor,  after  notice  to 
the  underwriters  of  the  assignment,  do  not  affect  the  assignee.4 
And  any  agreements  or  admissions  made  by  the  assignor  after 
the  assignment,  and  before  notice  to  the  underwriters,  would 
probably  be  held  not  to  affect  the  assignee,  excepting  so  far  as 
the  underwriters  may  have  made  payments,  or  any  right  of 
set-off  may  have  accrued,  in  the  mean  time.5 

2061.  The  cases  in  which    payments   may  be  made    into 
court,  and  the  admissions  implied  by  payment  of  money  into 
court,  are,  in  general,  matters  of  construction  and  inference  at 
the  discretion  of  the  court,  though  controlled  in  some  jurisdic- 
tions by  statutes. 

It  does  not  appear  why  the  defendant  should  be  held  to 
have  made  any  admissions  whatever  by  such  payments,  ex- 
cepting that  the  amount  paid  in  is  subject  to  be  taken  out  by 

1  Dawes  v.  North  River  Ins.  Co.,  3  B.  &  C.  422  ;  Craib  v.   D'^Eth,  7 
7  Covven,  462.  T.  R.  666. 

2  Per  Lord  Ellenborough,   Bell  v.  4  Frear  v.  Evertson,  20  Johns.  R. 
Ansley,  16  East,  141.  142  ;  Hackett  v.  Martin,  8  Greenl.  R. 

3  Gibson  v.  Winter,  5  Barn.  &  Ad.  79. 

96.     Lord  Denman,  C.  J.  cites  Legh  5  See  supra,  Vol.  I.  p.  60,  No.  81. 

v.  Legh,  1  B.   &   P.   447;  Payne  v.  See  also  Andrews  v.  Beecker,  1  Johns. 

Rogers,  Doug.    391  ;    Jones  ».  Her-  Cas.    411;    Raymond    v.   Squire,  11 

bert,  7  Taunt.  421  ;  Scaife  v.  Johns,  Johns.  R.  47. 
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the  plaintiff  in  diminution  of  the  amount  of  the  judgment  or 
otherwise,  and  not  to  be  reclaimed  by  the  defendant  in  any 
event.  By  the  payment  the  defendant  is  held  to  have  admit- 
ted something  to  be  due,  and  the  court  does  not  permit  him 
to  contradict  himself  by  pleading  or  evidence  that  nothing  is 
due  ;  but  it  is  not  apparent  that  any  evil  would  result  from 
this  inconsistency,  any  more  than  from  inconsistent  counts  or 
pleas,  or  the,-  ordinary  fictions  of  law,  which  are  familiar  in 
practice.  The  rule  stated  by  Sir  Vicary  Gibbs,  that  the  court 
will  not  be  extremely  cautious  strictly  to  tie  down  the  parties 
to  the  effect  of  a  payment  into  court,  where  it  is  to  prevent 
their  trying  their  right,1  if  fully  carried  out,  would  disembarrass 
the  defendant  from  the  disadvantage  he  is  subject  to  by  the 
prevailing  doctrine,  and  go  far  towards  abrogating  it,  and  re- 
storing the  practice  to  what  the  same  eminent  judge  says  he 
remembers  it  to  have  been,  "when  paying  money  into  court 
was  not  an  admission  of  any  thing."2 

It  is  held  in  effect,  Ashhurst,  J.  giving  the  opinion,  that  the 
defendant  is  not  estopped,  by  the  payment  of  money  into  court, 
to  deny  that  he  is  liable  at  all  to  the  plaintiff  on  the  policy  de- 
clared on.3 

The  doctrine  ordinarily  stated  is,  that  payment  of  money 
into  court,  generally,  admits  a  cause  of  action  in  all  the  counts, 
so  far  as  such  ground  is  sufficiently  set  forth  in  each.4 

And  payment  on  any  count  admits  the  cause  of  action  to 
the  amount  paid  in,  so  far  as  it  is  sufficiently  set  forth.5 

The  operation  of  the  doctrine  as  stated  above  is  illustrated 
by  the  case  of  an  action  on  a  lease,  in  which  two  breaches 
were  alleged,  one  for  not  keeping  the  premises  in  repair,  the 
other  for  not  paying  rent,  on  the  latter  of  which  money  was 

1  Everth  v.  Bell,  7  Taunt.  450.  5  Stafford   v.    Clark,  2  Bing.  437; 

2  Rucker  v.    Palsgrave,    1   Camp.     Stark.  Ev.  1093  ;  Long  v.  Grenville, 
557.     See   also    Freard   v.    Dawson,     3  B.  &  C.   10 ;  Ribbans  v.  Crickett, 
Marsh.  Ins.,  3d  ed.  703.  1  B.  &  P.  264. 

3  Cox  v.  Parry,  1  T.  R.  464. 

4  Stafford  v.  Clark,  2  Bing.  437  ; 
Stark.  Ev.  1093. 
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paid  into  court,  which  was  held  to  be  an  admission  of  an  agree- 
ment to  keep  the  tenements  in  repair,  as  alleged  in  the  declara- 
tion.1 

It  has  been  held  to  admit  seaworthiness : 2 

And  the  making  of  the  policy  :3 

And  the  plaintiff's  interest :  4 

And  a  loss,  if  alleged  in  the  count  on  which  payment  is 
made  ;  5  but  the  decisions  subsequently  cited  seem  to  be  other- 
wise. 

It  does  not  admit  an  illegal  claim  : 6 

Nor  that  all  the  goods  which  the  policy  was  intended  to 
cover,  were  put  at  risk  : 7 

Nor  that  the  loss  is  a  total  one,  though  it  is  so  alleged :  8 

Nor  that  there  was  a  stranding,  as  alleged  by  the  plain- 
tiff.9 

2062.  Where  the  payment  of  money  into  court  in  an  ac- 
tion on  a  policy  of  insurance  upon  the  declaration  generally, 
and  not   specifically  upon   the  count  for  money  had  and  re- 
ceived, is  held  to  admit  the  contract,  t/te  plaintiff,  by  filing 
cross  interrogatories  for  a  deposition  proposed  to  be  taken  by 
the  defendant  to  prove  the  fraud  of  the  plaintiff  in  effecting 
the  policy,  thereby  waives  the  right  to  urge  that  paying  in  the 
money  was  an  admission  of  the  contract.10 

It  accordingly  appears,  that  courts  are  disposed  to  restrain 
the  admissions  by  payment  of  money  into  court,  in  actions  on 
policies  of  insurance,  within  very  narrow  limits. 

2063.  The  defendant  having,  by  mistake,  paid  in  money 
on  the  declaration  generally,  was  permitted,  on  payment  of 

1  Dyer  v.  Ashton,  1  B.   &  C.  3.        6  Ribbans  v.  Crickett,  1  B.  &  P. 
See   also,   for  a   similar    illustration,     2f>4 ;  Freard  v.  Dawson,  Marsh.  Ins., 
Muller  v.  Hartshorn,  3  B.  &  P.  556,     3d  ed.  703. 

stated  infra.  7  Cox  v.  Parry,  1  T.  R.  464 ;  Mel- 

2  Harrison  v.  Douglas,  3  N.  &  M.     lish  v.  Allnutt,  2  M.  &  S.  106. 

180.  8  Rucker  v.   Palsgrave,    1    Camp. 

3  Andrews  v.   Palsgrave,  9   East,    556  ;  S.  C.,  1  Taunt.  419. 

325.  9  Everth  v.  Bell,  7  Taunt.  450. 

4  Bell  v.  Ansley,  16  East,  141.  w  Muller  v.  Hartshorn,  3  B.  &  P. 

5  Ibid.  556. 
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• 

costs,  to  correct  the  mistake,  and  apply  the  payment  to  a  par- 
ticular count.1 

2064.  The  underwriter 's   charging    the  premium    to    the 
broker,  who  is,  by  the  course  of  business  between  them,  to  be 
liable  therefor  if  notice  of  its  non-payment  is  not  given  to  the 
underwriter  within  fifteen  days,  is  not  an  admission  that,  as 
between  the  underwriter  and  the  assured,  the  latter  has  paid 
it  to  the  broker.2 

2065.  Under  the  charter  of  a  company  forbidding  insurance 
over  three  fourths  of  the  value,  the  assured  is  precluded  from 
proving  the  value  of  a  building  to  be  greater  than  it  is  stated 
to  be  in  the  policy? 

2066.  A  settlement  with  one  underwriter  on  a  policy  is  not 
admissible  in  evidence  in  respect  to  the  other  distinct  under- 
writers on  the  same  policy.4 

Nor  is  the  plaintiff  bound  by  a  statement  of  facts  for  the 
opinion  of  the  court  in  an  action  on  another  policy  upon  the 
same  subject.5 

2067.  The  declarations  of  the  plaintiff  in  taking  out  a  reg- 
ister are  not  conclusively  binding  upon  him  in  respect  to  prov- 
ing his  interest  in  the  vessel.6 

2068.  An  affidavit  of  loss  under  one  policy  by  an  assured, 
that  he  had  no  other  insurance  on  his  half  of  a  vessel,  does  not 
preclude  him  from  claiming  an  interest  under  another  policy 
insuring  his  and  the  other  owner's  interest.7 

2069.  Evidence  that  the  underwriters  knew  of  a  noncom- 
pliance  with  an  express  warranty,  is  inadmissible  as  proof  of 
an  implied  waiver  of  objection  on  account  of  the  nojicompli- 
ance.8 

1  Andrews  v.  Palsgrave,   3  East,  5  Elting  v.  Scott,  2  Johns.  R.  157. 
325.  6  See  supra,  ch.  3,  sect.  2. 

2  Acey  v.  Fernie,  7  Mees.  &  W.  7  Am.  Ins.  Co.  v.  Insley,  7  Penn. 
151.  R.  223. 

3  Holmes  v.  Charlestown  Mut.  F.  8  Kennedy  v.  St.  Lawrence  County 
Ins.  Co.,  18  Mete.  R.  216.  Mut.  Ins.  Co.,  10  Barbour's  R.  285. 

4  Trenholm  v.  Alexander,  2  Brev. 
R.  238. 
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2070.  Admissions  before  arbitrators  cannot  be  retracted  in 
an  action  upon  their  award.1 

2071.  A  party  may  prove  that  an  admission  was  made  by 
him  through  mistake,  though  it   is  said  to  have    been  ruled 
otherwise  in  one  case.2 

2072.  The  burden  is  on  the  party  for  whose  benefit  an  ac- 
tion is  brought,  on  a  policy  effected   by  another  for  whom  it 
may  concern,  to  prove  it  to  have  been  intended  for  his  benefit? 

2073.  So  the  plaintiff  must  prove  authority  to  effect,  or  his 
adoption  of,  an   insurance  effected   by  another,  of  which   he 
claims  the  benefit.4     Though  the  bringing  of  a  suit  upon  the 
policy  has  been  held  to  be  proof  of  the  adoption  of  it.5 

2074.  It  is  held  in  Massachusetts,  that  the  burden  is   on 
the  underwriters  to  prove  a  concealment  ;6  but  it  seems  that 
proof 'by  them  that  a  material  fact  was  known  to  the  assured, 
which  would  evidently  have  enhanced  the  premium  above  the 
rate   in   the   policy,  will  shift   the   burden  to  the  assured  of 
proving  that  the  fact  was  communicated.7 

2075.  The  burden  as  to  proof  of  compliance  and  noncom- 
pliance  with  conditions  will  depend  upon  the  character  of  the 
conditions.8 

2076.  It  is  a  general  presumption,  that  the  master  has  done 
his  duty  in  navigating  the  vessel.9 

2077.  An  indorsement  upon  the  policy  by  a  clerk  of  the  as- 

1  Richardson  v.  Suffolk  Ins.  Co.,  3  5  See  cases  cited,  supra,  Vol.  I.  p. 
Mete.  R.  573  218,  No.  389,  390. 

2  Harding  v.  Carter,  Park,  Ins.  4.  6  Fiske  v.  New  Eng.  Ins.  Co..,  15 
See  East  India  Company  v.  Atkyns,  Pick.  R.  310. 

Com.  R.  346  ;   1  Str.  168  ;  Mos.  74  ;         7  Livingston  v.  Delafield,  3  Caines's 

South  Sea  Company  v.  Bumstead,   1  R.  49  ;  Elkin  v.  Jansen,  13  Mees.   & 

Eq.   Cas.  Ahr.  76;   1   Phil.  Ev.  77,  W.   655.     See  2    Duer,    Mar.    Ins. 

ed.  1823,  n.  (b),  and  id.  84,  85.  684  ;   1  Am.  Mar.  Ins.  574. 

3  De   Bulle    v.    Penn.   Ins.   Co.,  4         8  See  infra,  sect.  12. 

Wheat.  68  ;    and  see  supra,   Vol.  I.  9  Per  Story,  J.,  Robinson  v.  Corn- 
ell. 4,  No.  382,  et  seq.  monvvealth  Ins.  Co.,   3   Sumn.  221  ; 

4  Bridges  v.   Niagara  Ins.   Co.,  1  Am.  Ins.  Co.    v.  Bryan,  26  Wend. 
Hall's  R.  247.      See  2  Duer,  Mar.  563. 

Ins.  94,  $  2.     See  also  supra,  Vol.  I. 
p.  217,  No.  388. 

VOL.  ii.  54 
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sent  of  the  company  to  an  assignment  of  the  subject,  is 
ground  of  presumption  by  the  jury  of  such  assent  in  conform- 
ity to  the  provisions  of  the  policy,  in  the  absence  of  any  proof 
of  his  authority  to  make  the  indorsement.1 

2078.  An  underwriter  at  Lloyds'1  is  presumed  to  have  notice 
of  the  contents  of  the  lists  there  posted  up? 

2079.  The  fact  of  the  vessel  springing  a  leak  where  no  ex- 
traordinary operation  of  any  peril  insured  against  can  have 
occurred  after  the  risk  commenced,  is  one  ground  of  infer- 
ence of  unseaworthiness  at  the  beginning  of  the  risk.3 

2080.  Evidence    of  an   exaggerated  representation   of  the 
value,  and  of  an  over-valuation  of  the  subject,  is  admissible  as 
a  ground  of  inference  of  fraud.4 

In  an  action  on  a  policy,  circumstances  may  be  a  sufficient 
ground  of  inference  of  fraudulent  burning  of  a  vessel,  which 
would  not  be  so  in  an  indictment.5 

2081.  The  refusal  of  the  assured  to  let  the  underwriters  ex- 
amine articles  alleged  to  be  damaged,  so  that  they  may  re- 
place them  with  others,  according  to  a  provision  of  the  policy, 
if  they  so  elect,  is  ground  from  which  the  jury  may  make  an 
inference  as  to  the  claim  of  loss  being  fraudulent.^ 

2082.  In  a  question  of  prize,  the  destruction  of  papers  is 
ground  of  presumption  of  enemy  property.1 

2083.  A  vessel  not  heard  from,  for  some  while  after  reason- 
able time  for  intelligence,  is  presumed  to  have  been  lost  by 
perils  of  the  seas.8 

1  Conover  v.  Mut.  Ins.  Co.  of  Al-  6  New  York  Fire  Ins.  Co.  v.  De- 
bany,  3  Denio,  254.  lavan,  8  Paige's  Ch.  R.  419. 

2  Mackintosh  v.  Marshall,  11  Mees.  ?  The    Pizarro,    2     Wheat.    227. 
&  W.   116.  This   rule    is   applied    frequently    in 

3  Paddock  v.  Franklin  Ins.  Co.,  11  prize  cases. 

Pick.   227  ;    Miller   v.    S.    Car.  Ins.  8  Dupeyre  v.  West.  F.  £  M.  Ins. 

Co.,  2  M'Cord,  336.  Co.,  2  Rob.  R.  (La.)  457.     See  su- 

4  Ocean  Ins.  Co.  v.  Field,  2  Story's  pra,  Vol.  I.  p.  686,  No.  1149  ;   Wat- 
C.  C.  R.  159.  son  v.  King,  1  Stark.  121.     SeeBou- 

5  Hoffman  v.  West.  Mar.  &  F.  Ins.  lay  Paty,  Droit  Com.  torn.  4,  p.  245, 
Co.,  1  Rob.  R.  (La.)  216  ;  Reynier  v.  ed.  1823. 

the  same  Defts.,  12  La.  R.  336. 
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20S4.  Where  a  loss  is  paid  to  an  assured  on  a  policy  made 
wholly  or  partly  upon  the  interest  of  another  person  in  the 
subject,  such  other  may  recover  the  amount  so  received  with- 
out proving  that  he  ordered  or  has  adopted  the  insurance.* 

2085.  The  general  doctrine,  that  a  demurrer  to  the  evidence 
is  an  admission  of  all  that  the  jury  might  infer  from  it,  is  ap- 
plicable in  actions  on  policies.2 

20S6.  The  admissions  and  agreements  of  an  agent,  within 
his  authority,  as  being  a  part  of  the  res  gestEe,  will  bind  his 
principal. 

But  proof  of  those  only  which  were  made  in  reference  to 
the  particular  policy  is  admissible,  not  of  those  in  distinct 
transactions.3 

2087.  An  agent  having  made  insurance  which  might  be 
applied  to  the  goods  of  his  principal,  and  acknowledged  and 
agreed  to  account  for  the  same,  is  bound  by  such  acknowledg- 
ment and  promise.* 

SECTION    V.       DOCUMENTS.  ~  -  BOOKS. ENTRIES. STATEMENTS. 

2088.  Questions  arise  in  actions  on  policies,  as  to  the  ad- 
mission of  entries  in  books,  documents,  memoranda,  and  state- 
ments of  persons  not  parties  to  the  suit  or  agents  of  the  par- 
ties.    These  descriptions  of  evidence  are  by  actual  inspection, 
by  authentication  on  oath,  or  by  certificate,  or  are  introduced 
in  pursuance  of  statutes.     The  object  is  sometimes  limited  to 
the  proof  of  the  fact  of  a  certain  proceeding,  as  that  a  protest 
was  made,  a  notice  was  given ;  in  others,  it  is  to  introduce 
entries,  memoranda,  and  statements  as  evidence  of  the  facts 
recited. 

1  Mittelbergher  u.  Beacom,  9  Penn.  3  Bentham   r.    Benson,   Gow,   45. 
R-  198.  See  Fairlie  v.  Hastings,  10  Ves.  123  ; 

2  Cocksedge   v.    Fanshaw,    Doug.  Langhorn  v.  Allnutt,  4  Taunt.  511  ; 
114  ;  Smith  v.  Steinback,  2  Caines's  Kahl  r.  Jansen,  and  same  Plaintiff  r. 
Cas.  in  Error,  172;   Patrick  v.  Lud-  Cologan,  ibid.    565;    and  Reyner    v. 
low,    3  Johns.   Cas.    10  ;    Patrick  v.  Pearson,  ibid.  662. 

Hallett,   1  Johns.   R.  215;  Forbes  v.         4  Durand  v.  Thouron,  1  Porter's  R. 
Church,  3  Johns.  Cas.  159.     See  also     (Alabama)  283. 
Gould's  Plead.  479. 
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20S9.  A  fact  being  proved,  evidence  of  the  circumstances 
connected  with  and  explaining  it  thereby  becomes  admis- 
sible. 

Thus,  if  a  vessel  is  insured  for  a  certain  voyage,  and  sails 
on  a  route  common  to  that  and  a  different  voyage,  and  the 
question  arises  on  which  she  in  fact  did  sail,  entries  in  the 
log-book,  the  bills  of  lading,  charter-party,  letters  or  declara- 
tions of  the  master  or  owners,  as,  for  instance,  the  instructions 
to  the  master,1  may  all  go  to  put  a  construction  upon  this  act 
of  sailing.  The  fact  proved  in  this  case,  namely,  the  sailing, 
itself  introduces,  and  makes  admissible  as  evidence,  a  variety 
of  other  testimony  which  may  not  of  itself  be  admissible. 

The  admissibility  of  the  evidence  often  depends  upon  its 
being  offered  by  one  or  the  other  party. 

2090.  The  papers  offered  by  the  assured  to  the  underwriters 
as  preliminary  proof }  are  not  thereby  made  evidence  on  the 
trial. 

The  assured  left  at  the  office  of  the  underwriters,  as  part  of 
his  preliminary  proof,  the  decree  of  condemnation  in  a  foreign 
court.  This  did  not  authorize  him  to  use  it  in  evidence  on 
the  trial,  on  which  it  would  not  otherwise  have  been  admis- 
sible.2 

2091.  The  certificate  of  a  copy  of  the  register  of  a  ship  by 
the  collector,  is  not  admissible. 

The  law  gives  the  collector  no  authority  to  certify  copies  as 
evidence.3  The  copy  must  be  compared  and  sworn  to,4  or  it 
must  be  certified  by  the  register  of  the  Treasury  Department, 
with  a  certificate  under  the  seal  of  the  Secretary  of  the  Treas- 
ury, that  the  person  certifying  the  copy  is  register.5 

1  Houston  v.  New  Eng.  Ins.  Co.,  seel  Dal.  415;  and  Abb.  Shipp.,  Am. 
5  Pick.  89.  ed.  1829,  p.  63,  n.  (1),  per  Story. 

2  Thurston  v.  Murray,  3  Bin.  326  ;  5  Catlett  &  Keith  v.  Pac.  Ins.  Co., 
and  see  alsoFlindt  v.  Atkins,  3  Camp.  1  Paine,  594.     The  enrolment  of  the 
215.  vessel  purporting  to  have  been  made 

3  Story's    ed.  of  Laws   of  U.  S.,  on  oath,  is  evidence   of  ownership  in 
vol.  1,  p.  268,  c.  45,  s.  2.  an  action  against  the  party  in  whose 

4  Coolidge  ?;.  N.  Y.  Firemen  Ins.  name    it    is     enrolled.       Hucker    v. 
Co.,  14  Johns.  R.  308.     Sed  quaere,  Young,  6  N.  H.  R.  95. 
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2092.  The  bill  of  lading  is  not  admissible  as  evidence  of 
the    shipment    of  the   goods,   unless    it    is   authenticated    by 
oath.1 

2093.  A  license  is  prima  facie  evidence,  that  when  the  ship 
left  her  port  of  outfit  she  sailed  upon  the  voyage  insured.2 

2094.  To  rebut  the  evidence  of  the  plaintiff  as  to  the  ship's 
sailing  with  convoy,  as  warranted  in  the  policy,  the  defendant 
produced  the  log-book  of  a  convoy  ship  to  prove  the  time  when 
the  convoy  sailed,  which  was  admitted  by  Eyre,  C.  J.3 

In  another  case,  the  log-book  of  a  convoy  ship,  and  also  the 
captain's  official  letter  at  the  end  of  the  voyage,  were  produced 
in  evidence,  without  objection,  to  prove  that  the  ship  parted 
company  during  a  storm.4 

2095.  It  was  held  in  South  Carolina,  that  the  protest  of  the 
master  in  relation  to  the  loss  was  admissible  as  evidence  on 
the  trial  upon  the  policy.5     But  Lord    Kenyon  held  it  to   be 
inadmissible  in  chief,  though  he  thought  it  might  be  read  to 
contradict  the  captain's  testimony.6     And  this  is  the  general 
doctrine.7 

2096.  A  survey  is  not  admissible  as  evidence  on  the  part  of 
the  assured,  unless  it  is  called  for  by  the  underwriters.8 

It  was  held  in  Massachusetts,  that  the  assured  are  not 
obliged  to  produce  the  survey  if  called  for  by  the  underwriters. 
It  was  a  case  in  which  the  vessel  was  condemned  as  unsea- 


1  Dickson  v.  Lodge,   1   Stark.  R.  R.  145  ;  Am.   Ins.  Co.  v.  Francia,  9 
226.  Penn.  R.  390.     It  seems  that  in  Penn- 

2  Marshall  v.  Parker,  2  Camp.  69.  sylvania    a   protest    extended   within 

3  De  Israeli  v.  Jowett,  1  Esp.  R.  twenty-four  hours  after  the  vessel  is 
427.  moored,  is  admissible  evidence  of  loss 

4  Watson  v.  King,  4  Camp.  272.  for   the   assured.      Fleming  v.   Mar. 

5  2  Bay,  239.  Ins.  Co.,  3  Watts  &  Serg.  144  ;  Am. 

6  Christian  v.  Coombe,  2  Esp.  489.  Ins.  Co.  v.  Francia,  9  Penn.  R.  390. 

7  Senat  v.   Porter,   7    T.  R.  158;  And  the  protest  seems  to  have  been 
Mar.  Ins.  Co.  v.  Stras,  1  Munf.  408 ;  admitted  in  South  Carolina  as  prima 
Patterson  v.  Maryl.  Ins.  Co.,  3  H.  &  facie  evidence  of  loss.      Church   r. 
J.  71.     See  as  to  the  protest  as  evi-  Teasdale,  1  Brevard'sR.  255. 
dence,   Ship    Betsey,    Haggard,  28;  8  Saltus  v.  Com.  Ins.  Co.,  10  Johns, 
and  Ruan  v.  Gardner,  1  Wash.  C.  C.  R.  487. 

54* 
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worthy.1  But  it  was  held  by  Mr.  Justice  Washington,  that  a 
survey  made  under  a  warrant  of  a  Vice-Admiralty  Court  in  St. 
Kitts  must  be  produced  by  the  assured  in  proving  the  loss.2 

It  being  proved  that  the  ship  had  been  repaired  after  survey, 
the  defendant  proposed  to  read  a  notarial  copy  of  the  survey 
in  evidence,  to  show  that  the  defect  had  not  been  remedied  by 
the  repairs.  Lord  Kenyon  ruled  it  out  as  to  this  point,  admit- 
ting it  merely  as  proof  that  a  condemnation  had  taken  place.3 

It  is  held  in  Massachusetts,  that  what  was  said  by  one  of 
the  surveyors,  at  the  time  of  the  survey,  and  not  inserted  in 
the  report  of  the  survey,  cannot  be  proved  as  part  of  the  res 
gestae  by  other  witnesses.4 

The  survey,  when  admitted,  is  considered  to  be  evidence  of 
much  weight  as  to  the  facts  stated  by  the  surveyors  from  their 
personal  observation  on  the  spot,  but  still  subject  to  be  rebut- 
ted by  other  evidence.5 

2097.  Post-office  marks,  being  verified,  are  evidence  that  the 
letters  marked  were  in  the  post-office  at  the  date  of  the  mark.6 

A  letter  from  Trieste  ordering  the  insurance,  addressed  to  a 
person  in  England,  bearing  the  English  post-mark,  was  ruled 
by  Lord  Ellenborough  to  be  sufficient  evidence  that  he  was 
"the  person  in  England  who  received  the  order  for  and  ef- 
fected the  insurance."  7 

But  it  has  been  held  in  a  criminal  case,8  that  the  post-mark 
upon  a  letter  is  not  sufficient  evidence  of  the  place  where,  and 
time  when,  it  was  put  into  the  post-office.9 

1  Mitchell  v.  New  Eng.  Mar.  Ins.  264;  Fletcher  v.  Parry,  3  Stark.  R. 
Co.,  6  Pick.  117.  64;  Rex  v.   Johns,  7  East,  64;  and 

2  Robinson  v.  Clifford,  2  Wash.  C.  see    Stark.    Ev.,    Part   4,    Am.    ed. 
C.  R.  1.  1828,  p.  852  ;  Roscoe's  Ev.  114. 

3  Wright  v.   Barnard,  2  Esp.  R.  7  Arcangelo  v.  Thompson,  2  Camp. 
700.  620. 

4  Orrok  v.  Commonwealth  Ins.  Co.,  8  Rex   v.    Watson,    1  Camp.  215. 
21  Pick.  456.  And   see  Judge   Howe's  note,   ibid. 

5  Gordon   v.   Mass.  F.  &  M.  Ins.  Also   Stark.    Ev.,  Part   4,    p.    852, 
Co.,  2  Pick.  249  ;  and  see  Washing-  Am.  ed.  1828  ;  and  Roscoe's  Ev.  61. 
ton  i'.  Ins.   Co.  of  N.  Am.,  2  Wash.  9  Arcangelo  v.  Thompson,  2  Camp. 
C.  C.  R.  152,480.  620. 

6  Rex   v.   Plumer,    Ross.    &   Ry. 
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2098.  The  entries  in  the  custom-house  books  are  admissible 
for  some  purposes. 

In  an  action  against  the  owner  of  an  East  India  ship,  for  not 
performing  a  contract  to  appoint  the  plaintiff  master,  the  plain- 
tiff, in  order  to  show  the  damage,  produced  a  book  containing 
a  copy  of  the  official  return  of  the  passengers  on  board  of  the 
ship,  made  by  the  master  at  the  custom-house,  in  pursuance  of 
the  above  act.  Lord  Gifford  ruled  in  favor  of  its  admission, 
on  the  ground  of  its  being  an  entry  under  the  act  of  Parlia- 
ment.1 

Proof  that  goods  which  could  not  be  exported  without  a 
license  were  entered  at  the  custom-house  for  exportation,  was 
held  to  be  sufficient  proof  of  license  to  export  them.2 

An  entry  of  a  deceased  clerk,  that  he  had  forwarded  a  li- 
cense, was  held  to  be  sufficient  proof  of  the  fact,  a  witness 
acquainted  with  his  usual  mode  of  business  having  sworn  that 
this  was  according  to  his  usual  practice  ;  and  that  he  had  no 
doubt  of  the  license  having  been  sent.3 

2099.  The  assurers  affidavit  respecting   a   loss,  and  his 
statements  on  examination,  produced  in  pursuance  of  a  stipula- 
tion in  the  policy,  having  been  introduced  into  the  case  with- 
out objection,   have   been  held  to  be  evidence  to  the  jury  of  the 
amount  of  the  loss.4 

That  is  to  say,  the  defendants,  by  not  objecting  to  its  ad- 
mission for  any  other  than  a  specific  purpose,  for  which  only 
the  plaintiff  has  a  right  to  produce  it,  thereby  impliedly  con- 
sent to  its  being  used  as  evidence  to  any  point  to  which  it  is 
applicable.  The  doctrine  seems  to  be  pretty  broad,  and  to 
deserve  consideration. 

2100.  Underwriters  are   presumed    to    have   notice  of  the 
marine  intelligence  in  newspapers   taken  at   their  office,5  or 

1  Richardson  v.  Mellish,  1  Ryan  &  Johns.    R.      168;     Union     Bank    v. 
Moody,  56.  Knapp,  3  Pick.  96. 

2  Van  Omeron  v.  Dovvick,  2  Camp.  4  Moore    u.    Prot.    Ins.     Co.,    29 
42.  Maine  R.  97. 

3  Hagedorn  v.  Reid,  3  Camp.  377;  5  Green    r.  Merchants'    Ins.    Co., 
and  see  Welsh  v.  Barrett,  15  Mass.  10  Pick.  R.  402. 

R.  380;    Halliday   v.  Martinett,   20 
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lists  of  vessels  sailing,  arriving,  or  heard  from,  posted  tip  in 
their  office.1 

A  Honolulu  gazette  was  held  not  to  be  admissible  to  prove 
the  condition  of  a  vessel  at  the  time  of  her  sailing  from  that 
port.2  A  public  gazette  published  within  the  jurisdiction  of  a 
government  is  evidence  of  a  proclamation  by  the  government 
published  in  it.3 

2101.  The  court  uses  its  discretion  as  to  ordering  the  pro- 
duction of  papers,  or  admitting  copies  instead. 

The  correspondence  relative  to  the  voyage  was  ordered  to 
be  produced  in  New  York.4 

In  Connecticut,  in  an  action  for  a  partial  loss  by  sea-dam- 
age, the  underwriters  having  moved  for  an  order  to  the  assured 
to  produce  the  instructions  to  the  master,  the  log-book,  clear- 
ance, and  other  custom-house  documents,  their  correspondence, 
and  other  documents,  papers,  and  exhibits  in  their  possession 
relevant  to  the  cause;  Mr.  C.  J.  Mitchell  said,  the  courts  have 
never  gone  further  in  compelling  a  party  to  produce  evidence 
against  himself,  than  to  suffer  a  party  claiming  the  benefit  of 
a  writing  in  the  possession  of  his  adversary,  to  give  notice  that 
such  writing  is  needed  on  the  trial,  and,  if  not  produced  after 
reasonable  notice  and  demand,  to  permit  the  contents  to  be 
proved  by  evidence  of  an  inferior  nature.5 

Where  the  original  is  in  the  hands  of  the  opposite  party,  a 
copy  may  be  proved,  or  parol  evidence  given  of  the  contents, 
after  giving  notice  to  produce  the  original,  provided  the  origi- 
nal would  be  admissible  if  offered  by  the  party  giving  the 
notice.6 

1  Bain   v.  Case,  3  C.  &  P.  496  ;  5  Sage  v.  Middletown  Ins.  Co.,  5 
Freeman  v.  Barker,  5  id.  475.  Day,  409.     See  1  Phil.  Ev.  386. 

2  Child  v.    Sun   Mut.  Ins.  Co.,  3  6  Roscoe's  Ev.,  Am.  ed.  1831,  p. 
Sandf.  Rep.  of  Sup.  Ct.   of  the  City  7  ;   1  Stark.  Ev.,  Am.  ed.  p.  349  ;    1 
ofN.  Y.  26.  Phil.    Ev.,    Am.    ed.    1823,  p.   386; 

3  Van  Omeron  v.  Dovvick,  2  Camp.  Liebman    v.     Pooley,    2    Stark.     R. 
42.  167. 

4  Lawrence  v.  Ocean  Ins.  Co.,  11 
Johns.  R.  241,  n.,  and  ibid.  p.  245. 
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A  mere  copy  of  a  copy  cannot  be  proved  without  proof  of 
the  first  copy.1 

The  assured  may  prove  a  letter  of  abandonment,  without 
giving  notice  to  the  defendants  to  produce  it.2 

2102.  The  report  of  an  auditor  appointed  by  the  court  is 
prima  facie  evidence  of  the  facts  stated  in  his  report  to  have 
been  admitted  or  proved.3 

2103.  A  paper  being  proved  to   be  lost,   a   copy,  or  parol 
proof  of  its  contents,  is  admissible.4 

The  rule,  that  the  best  procurable  evidence  must  be  pro- 
duced, applies  to  this  case  as  well  as  others,  and  accordingly, 
if  the  party  can  procure  a  copy,  other  proof  of  the  contents  is 
not  admissible.5  A  witness  having  testified  to  the  existence 
of  an  original  document  in  a  foreign  court,  and  given  a  general 
account  of  its  character  and  contents,  was  permitted,  on  a  paper 
purporting  to  be  a  copy  being  shown  to  him,  to  say  whether 
it  was  a  copy.6  The  commission  of  a  privateer  being  lost,  it 
may  be  proved  by  parol.7 

SECTION    VI.       JUDGMENTS. 

2104.  To  give  any  weight  to  a  judgment,  it  must  appear, 
independently  of  the  due  authentication  of  the  proceedings, 
that  the  subject-matter  ivas  within  the  jurisdiction  of  the  court 
by  which  it  is  given,  whether  it  be  a  proceeding  in  rem  or  in 
personam.8 

1  1    Phil.   Ev.,  Am.   ed.   1823,  p.  6  Steinback   v.    Col.   Ins.    Co.,    2 
310,  n. ;  Lincoln  v.  Battelle,  6  Wend.  Caines's  R.  132.     See  opinions  of  the 
475.  judges  in  the  Queen's  case,  3  Stark., 

2  Peyton  r.  Hallett,  1  Caines's  R.  Am.  ed.  of  1828,  p.  1742. 

363.  7  The    Estrella,    4    Wheat.    298. 

3  Lazarus   v.   Commonwealth   Ins.  See  also  Kensington  v.  Inglis,  8  East, 
Co.,  19  Pick.  R.  81.  273  ;  Brewster  v.  Sewall,  3  B.  &  A. 

4  Francis   v.    Ocean    Ins.    Co.,    6  296  ;   Williams  v.  Younghusband,  1 
Cowen,   404,    at  p.   416  ;    Rhind   v.  Stark.  R.  139. 

Wilkinson,  2  Taunt.  237  ;  Lincoln  v.         8  Story,  Conflict  of  Laws,  pp.  491, 
Battelle,  6  Wend.  R.  475.  492,   §    586  ;     Rose    v .    Himely,    4 

5  Eyre  v.  Palsgrave,  2  Camp.  605.     Cranch,  239,  where  this  question  is 
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So  far  as  the  question  of  jurisdiction  is  of  a  local  character, 
or  arises  under  the  law  of  nations,  the  court  in  which  the 
judgment  is  offered  as  evidence  will  examine  it  very  freely  ; 
but  so  far  as  it  depends  upon  the  laws  and  municipal  regu- 
lations of  a  foreign  country,  the  presumption  is  very  strong 
in  favor  of  the  jurisdiction  being  authorized.1 

The  record  produced  may  show  want  of  jurisdiction.2 

Due  notice  to  parties  is  requisite  to  the  validity  of  the  judg- 
ment.3 

2105.  If  the  court  has  jurisdiction,  and  the  subject  and 
parties  are  brought  before  it,  the  judgment  is  conclusive  be- 
tween the  parties  to  the  proceeding,  or  affected  by  notice,  until 
it  is  altered  or  annulled  on  a  revision  by  the  same  court,  or, 
on  error,  appeal,  or  otherwise,  by  a  superior  tribunal,  whether 
the  proceeding  is  at  common  law,4  in  an  ecclesiastical  court,5 


elaborately  considered  by  Marshall, 
C.  J.  ;  The  Flad  Oyen,  1  Chr.  Rob. 
134,  139  ;  Smith  v.  Surridge,  4  Esp. 
Cas.  25  ;  Oddy  v.  Bovill,  2  East,  473  ; 
Fowling  and  Wife  v.  Wilson  and 
Smith,  1  Johns.  R.  192  ;  The  Chris- 
topher, 2  Chr.  Rob.  173 ;  The  Kier- 
lightett,  3  id.  82;  The  Comet,  5  id. 
255  ;  The  Henrick  &  Maria,  4  id.  35  ; 
The  Helena,  ibid.  3  ;  Skin.  493  ;  Beake 
v.  Thyrwhit,  or  Tyrrell,  1  Show.  6 ; 
S.  C.,  3  Mod.  105;  S.  C.,  Comb. 
120 ;  S.  C.,  Holt,  47  ;  Snell  v.  Faus- 
sett,  1  Wash.  C.  C.  R.  271;  and 
cases  passim. 

1  Francis  v.  Ocean  Ins.  Co. ,  6  Cow- 
en,  404  ;  Cucullu    v.  Louisiana  Ins. 
Co.,  5  Martin's  R.,  N.  S.  466  ;    the 
same  Plaintiff  v.  Orleans  Ins.  Co., 
ibid.  480  ;  Rose  v.  Himely,  4  Cranch, 
239;  Hudson  v.  Guestier,  ibid.  243. 

2  Donaldson  v.  Thompson,  1  Camp. 
429;   The  Flad  Oyen,    1  Chr.   Rob. 
114  ;     Wheelwright     v.    Depeyster, 
1  Johns.  R.  472.     Contra,  Smith  v. 


Surridge,  4   Esp.  Cas.  25  ;   1  Camp. 
433,  n. 

3  The  Mary,  9  Cranch,   126  ;  Bu- 
chanan v.  Rucker,  1  Camp.  63  ;  9  East, 
192  ;  Sawyer  v.  Maine  F.  &  M.  Ins. 
Co.,   12  Mass.  R.  291  ;   Shumway  v. 
Stillman,  6  Wend.  447;    2  Ersk.  Ins. 
995  ;    Phillips  v.   Hunter,   2  H.   Bl. 
409. 

4  1  Stark.  Ev.,  Am.  cd.  1828,  p. 
207,  and  cases  passim. 

5  Newland  v.  Horseman,   1   Vern. 
20  ;  Prudham  v.  Phillips,  Ambl.  763  ; 
Phillips  v.    Crawley,    Freeman,   83  ; 
Hargrave's  Law  Tracts,  447  ;  Bunt- 
ing v.  Lepingwell,  4  Co.  29,  a  ;  7  id. 
43,  b;    Jones   v.   Bow,   Garth.  225; 
Blackham's  case,  1  Salk.290;  Clews 
y.    Bathurst,    Str.    960  ;    Dacosta  v. 
Villa  Real,   id.    961;    1  Atk.  49;  1 
Ves.  Sen.   159  ;    Duchess    of    King- 
ston's case,  11  Harg.  State  Trials,  p. 
198,  ed.   1781  ;    S.  C.,  20  Howell's 
State  Trials,  ed.  1816,  p.  355  ;  S.C., 
Hale's  Hist.  Com.  Law,  p.  31. 
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or  in  admiralty,1  or  a  revenue  court,2  or  a  court  of  record,  or 
not,3  or  is  a  decision  by  commissioners  of  bankruptcy.4 

2106.  The  doctrine  is  applicable  to  foreign  as  well  as  do- 
mestic judgments,5  and  has  been  so  held  from  an  early  lead- 
ing case  6  downward.7 

The  judgment  of  a  foreign  tribunal  may  be  pleaded  in  bar 
of  a  suit  for  the  same  cause  between  the  same  parties,  no  less 
than  that  of  a  domestic  tribunal.6 

One  ground  upon  which  the  conclusiveness  of  foreign  judg- 
ments has  been  put  is,  that  of  "  national  comity  "  ; 9  a  very 
unsatisfactory  reason  where  an  assured  has  been  deprived  of 
the  benefit  of  his  policy  fairly  made,  and  the  conditions  of 
which  he  has  fully  complied  with,  by  the  unjust  decree  of  an 
admiralty  court,  proceeding,  as  Lord  Kenyon  says.  "  upon  a 
system  of  plunder." 10  This  reason  was  not  applicable  in 
reference  to  the  French  tribunals,  in  which  a  similar  rule 
did  not  prevail,11  and  their  decrees  were  principally  in  ques- 
tion. It  is  remarked  by  Marshall,  C.  J.,12  that  it  is  for  the 
government,  and  not  the  courts^  to  retaliate  wrong.  But  this 
does  not  appear  to  be  the  question ;  which  is,  to  what  extent, 
and  subject  to  what  qualifications  and  exceptions,  and  in  re- 
spect to  what  parties,  foreign  judgments  are  conclusive. 

Another  reason  for  the  doctrine  in  respect  to  the  decisions 

1  Broom's  Case,  1  Salk.  32.  Raym.  893,  935  ;  S.  C.,  12  Vin.  Abr. 

2  2  BI.  977.  86,  Ev.  A.  5.  13. 

3  Cases  supra,  in  the  ecclesiastical  7  Anon.,  Ld.    Raym.   724;    Com. 
and  admiralty  courts,  and  Roberts  v.  Dig.  Adm.  E.  ;   1  Atk.  49  ;  Everth  v. 
Fortune,  1  Harg.  Law  Tracts,  446.  Hannam,  2  Marsh.  R.  339;  6  Taunt. 
The  case  of  Henshaw  v.  Pleasance,  375 ;  and  cases  cited  infra. 

2    Bl.    R.    1174,    is  contra,   but    is  8  Walker    v.    Witter,    Doug.     1. 

doubted,  1  Stark.  Ev.  211,  Am.  ed.  Though  it  was  decided  otherwise  in 

18-28.  an  early  case  in  chancery,  Gage  v. 

4  Brown    v.    Bullen,  Doug.    392  ;  Bulkley,  Ridgway's  R.  266. 

Doer.  Rosser,  3  East,  15;  Price  v.  9  The   Mary,  9  Cranch,  126;  Ra- 

Hollis,  1  M.  &  S.  105.  page  v.  Amory,  2  Dallas's  R.  51,  231. 

5  1  Stark.  Ev.  207.  10  See    Livermore's    Dissert.    27, 

6  Hughes  v.    Cornelius,    1    Show.  171. 

143;  2  id.   232;    S.  C.,  T.    Raym.         n  Emer.  torn.  1,  ch.  12,  sect.  20. 
473  ;   S.  C.,  Skin.  59  ;  S.  C.,  2  Ld.         12  The  Nereide,  9  Cranch,  388. 
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of  foreign  prize  courts  is,  that  all  the  world  are  parties  to  their 
proceeding's.1  But  the  judgment  of  every  court  having  juris- 
diction, and  proceeding  unexceptionably,  is  conclusive  upon 
the  parties  to  the  proceedings,  and  it  does  not  appear  why 
third  persons  are  any  more  parties  to  proceedings  in  admiralty 
courts  than  to  those  before  other  courts.  Prize  courts  proceed 
very  much  upon  what  they  consider  the  jus  gentium  ;  but  this 
does  not  make  absent  persons  and  foreigners  the  more  parties 
to  their  proceedings.  To  render  one  a  party  to  a  proceeding, 
he  should,  as  Mr.  Chief  Justice  Marshall  remarks,  have  notice 
and  opportunity  to  appeal. 

2107.  The  plain  reason  for  respect  for   the  judgments  of 
courts,  foreign  or  domestic,  is  that  already  given,  namely,  that 
they  have  jurisdiction  ;  and  this  is  as  applicable  to  the  decis- 
ions of  one  court  as  another.     This   reason  is  satisfied  in  re- 
spect to  foreign  judgments,  by  allowing  the  decree  on  a  matter 
within  the  jurisdiction  of  a  court,  on  due   proceedings  being 
had,  to  be  valid  and  binding  on  the  parties  so  far  as  it  can  be 
executed  within  the  jurisdiction  and  under  the  orders  of  the 
court  by  which  it  is  given. 

2108.  The  decisions  of  foreign  admiralty  or  other  courts  in 
rein  must  necessarily  be  treated  with  great  respect,  so  far  as 
they  decide  upon  rights  of  property?  since  a  contrary  doctrine 
would  lead  to  conflicting  decrees,  followed  by  conflicting  exe- 
cutions of  them  on  the  same  subject-matter,  between  the  same 
parties. 

If  a  ship  or  goods  come  within  a  foreign  jurisdiction,  and  a 
question  of  forfeiture  or  other  question  concerning  the  title 
comes  up,  the  decision  of  the  controversy,  and  order  for  its 
execution,  necessarily  belong  to  the  foreign  tribunal ;  and  what 
has  been  forfeited  and  has  actually  changed  hands,  or  has  been 
actually  levied  and  paid,  cannot  be  reclaimed  in  a  suit  under 

i  Bernard!  v.  Motteux,  Doug.  554  ;        2  Ocean    Ins.    Co.    v.    Francis,    2 
Lothian    v.    Henderson,   3   B.   &   P.     Wend.  64. 
479  ;    The   Mary,  9     Cranch,     126 ; 
Gardner   v.   Collins,   2  Pet.  Sup.  Ct. 
R.  89. 
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another  jurisdiction  between  the  same  parties.  This  seems  to 
be  giving  a  sufficient  extent  of  conclusiveness  to  foreign  judg- 
ments, and  is  more  frequently  applicable  to  those  of  foreign 
prize  courts  than  other  foreign  courts,  because  their  decisions 
are  in  rem. 

2109.  Much  of  the  jurisprudence,  both  of  England  and  the 
United  States,  has  gone  further,  and  adopted  the  doctrine, 
that  the  foreign  decree  is  conclusive,  not  only  of  what  is  de- 
creed, but  of  the  grounds  and  reasons  and  recitals  of  facts 
upon  which  the  decree  is  founded.  If  a  ship  or  cargo  is  con- 
demned as  enemy  property,  or  contraband  of  war,  or  for  a  vio- 
lation of  blockade,  it  has,  in  very  many  cases,  been  held,  not 
only  to  determine  the  title  to  the  ship  or  cargo  in  question, 
but  also  to  be  conclusive  of  the  facts  upon  which  the  decree 
proceeded  ;  and  that  not  only  as  between  the  parties  before 
the  foreign  court,  namely,  the  assured  and  the  captor,  but  also 
as  between  the  assured  and  his  underwriter,  who  is  a  third 
party. 

This  doctrine  resulted  in  such  outrageous  wrongs  to  as- 
sureds,  that  a  provision  was  introduced  into  policies  against 
the  conclusiveness  of  foreign  judgments  between  the  parties 
to  the  policy  ; l  and  the  judges,  who  had  at  first  sternly  asserted 
the  conclusiveness  of  the  foreign  judgments  between  assureds 
and  underwriters,  finally,  before  the  cases  arising  out  of  the 
European  wars  from  1790  to  IS  14  had  all  been  disposed  of,  be- 
gan to  have  misgivings  about  the  doctrine,  and  to  take  decided 
steps  towards  restraining  and  mitigating  its  application.  Lord 
Ellenborough,  speaking  of  these  judgments,  says:  "I  shall 
die,  like  Lord  Thurlow,  in  the  belief  that  they  ought  never  to 
have  been  admitted." 

The  adjudications  upon  the  subject  are  very  numerous,  pre- 
senting abundance  of  discrepancies  and  direct  inconsistencies, 
so  as  mutually  to  neutralize  each  other,  and  free  the  question 
from  any  preponderance  of  authority  to  either  side,  and  leave 

1  Maryland  Ins.  Co.  v.  Woods,  6         ~  Donaldson  v.  Thompson,  1  Camp. 
Cranch,  29  ;    Calhoun  v.  Ins.  Co.   of    429. 
Pennsylvania,  1  Bin.  293. 
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the  courts  at  liberty  to  establish  the  jurisprudence  upon  a  bet- 
ter basis  whenever  future  wars  shall  give  rise  to  similar  cases. 

It  will  suffice  to  refer  to  the  cases  generally  for  the  con- 
venience of  those  who  may  have  occasion  to  investigate  the 
subject.  The  result  of  an  investigation  will,  I  think,  lead  to 
the  conclusion,  that,  though  a  domestic  judgment  is  conclusive 
of  its  grounds,1 

A  foreign  judgment  collaterally  introduced  in  a  silicon  the 
policy  is  only  evidence  of  the  proceedings  and  decree,  and  is 
not  conclusive,  as  between  the  assured  and  underwriters,  of  the 
grounds  or  facts  alleged,  or  inferences,  or  as  to  the  doctrines 
asserted* 


1  Wright  v.  Butler,  6  Wend.  284. 

2  See  the  following  insurance  cases, 
viz.  :  To    the  point  that  only  a  final 
judgment  is  evidence,  Zino  v.  Louisi- 
ana Ins.  Co.,  6  Martin,  N.  S.  62;  — 
that  foreign  judgments  are  conclusive 
of  their   grounds,    Vandenheuvel    v. 
United  Ins.  Co.,  2  Johns.  Cas.   127; 
Pollard  v.  Bell,  8T.R.  434;  Garrells 
v.  Kensington,  8  T.  R.  230  ;  Vos  v. 
United  States  Ins.  Co.,  2  Johns.  Cas. 
180;  Baxter  v.  New  Eng.  Mar.  Ins. 
Co.,  6  Mass.  R.  277;  Penhallow  v. 
Doane's   Administrators,   3  Dall.  54, 
116;  Dempzey  v.  Ins.   Co.  of  Penn- 
sylvania,  1   Bin.   290,  n.  ;   Mayne  v. 
Walter,  Park,  7th  ed.  531  ;  De  Sousa 
v.    Ewer,   Park,     361  ;     Salouci    v. 
Woodmass,  Park,  364  ;    Marsh.  Ins. 
401  ;  Christie  v.  Secretan,  8  T.  R. 
192;  Geyer  v.  Aguilar,  7  id.   681  ; 
Pollard  v.   Bell,  8   id.  434  ;  Bird  u. 
Appleton,  ibid.  562  ;  Price  v.  Bell,  1 
East,    663 ;     Kindersley    v.    Chase, 
Marsh.  Ins.,  2d  ed.   423  ;  Baring  v. 
Claggett,  3  B.  &  P.  201 ;  Lothian  v. 
Henderson,  ibid.  499  ;  Bolton  v.  Glad- 
stone, 5  East,  155  ;  Baring  v.   Roy. 
Exch.    Ass.    Co.,  ibid.   99;    Bell  v. 


Carstairs,  14  id.  374 ;  Ludlow  v.  Dale, 
1  Johns.  Cas.  16;  3  Caines's  Cas. 
348  ;  Williams  v.  Amroyd,  7  Cranch, 
424  ;  Marshall  v.  Parker,  2  Camp.  69  ; 
Cheriot  v.  Foussat,  3  Binn.  220; 
Walton  v.  Bethune,  2  Brevard,  453  ; 
—  that  foreign  judgments  are  only 
prima  facie  evidence,  or  no  evidence 
of  their  grounds,  Johnston  v.  Ludlow, 
1  Caines's  Cas.  xxix. ;  Kemble  v. 
Rhinelander,  3  Johns.  Cas.  130; 
Smith  v.  Williams,  Caines's  Cas.  in 
Error,  117  ;  De  Wolf  v.  N.  Y.  Ins. 
Co.,  20  Johns.  R.  214;  New  York 
Ins.  Co.  v.  De  Wolf,  2  Cowen,  56  ; 
Francis  v.  Ocean  Ins.  Co.,  6  id.  404  ; 
Robinson  v.  Jones,  8  Mass.  R.  536  ; 
Wright  v.  Barnard,  2  Esp.  R.  700  ; 
Laing  v.  United  Ins.  Co.,  2  Johns. 
Cas.  174;  —  that  the  grounds  of  for- 
eign judgments  may  be  presumed  or 
inferred,  Salouci  v.  Woodmass,  Marsh. 
Ins.,  2d  ed.  401  ;  Gibson  v.  Mair,  1 
Marsh.  R.  39  ;  Goix  v.  Low,  1  Johns. 
Cas.  341  ;  S.  C.,  2  id.  480  ;  Bernardi 
v.  Motteux,  Doug.  554  ;  Baring  v. 
Claggett,  3  B.  &  P.  201  ;  Dalgleish 
v.  Hodgson,  7  Bing.  495;  —  that  the 
grounds  of  foreign  judgments  are  not 


SECT.   VII.] 


FOREIGN    LAWS. 


651 


SECTION    VII.        FOREIGN    LAWS. 

2110.  Our  own  public  laws  are  presumed  to  be  known  to 
the  court,  and  are  taken  notice  of  without  being  proved. 

Foreign  laws  must  be  proved.  The  doctrine  that  the  best 
testimony  that  can  be  procured  is  required,  applies  to  proof  of 
foreign  laws.  The  sanction  of  an  oath,  or  other  authoritative 
authentication,  is  requisite.1 

A  written  law  must  be  proved  by  a  sworn  copy,  or  by  a 
copy  otherwise  duly  authenticated.2  An  unwritten  law  may 
be  proved  by  parol.3  Parol  evidence  of  a  commercial  regula- 
tion of  Russia,  being  offered  by  Mr.  Law  (afterwards  Lord 
Ellenborough),  Lord  Keriyon  said  :  "  Can  the  laws  of  a  for- 
eign country  be  proved  by  a  person  casually  picked  up  in  the 
street  ?  I  shall  expect  it  to  be  made  out  to  me,  not  by  such  a 
loose  evidence,  but  by  proof  from  the  country  whose  laws  you 
propose  to  give  in  evidence,  properly  authenticated."  4 


to  be  presumed  or  inferred,  Fisher  v. 
Ogle,  1  Camp.  418;  Opinion  of  De 
Gray,  C.  J.  in  the  case  of  the  Duchess 
of  Kingston,  11  State  Trials,  261; 
Harg.  Law  Tracts,  456  ;  Calvert  v. 
Bovill,  7  T.  R.  523  ;  Fitzsimmons 
v.  Newburyport  Ins.  Co.,  4  Cranch, 
185;  Vasse  v.  Ball,  2  Dall.  270; 
Maley  v.  Shattuck,  3  Cranch,  458  ; 
Williamson  v.  Tunno,  1  Brevard,  151. 
For  a  discussion  of  the  construction 
and  effect  of  foreign  judgments,  where 
collaterally  introduced  in  evidence, 
and  the  cases  on  other  contracts  than 
insurance,  see  Story's  Conflict  of 
Laws,  §  593. 

1  Church   v.    Hubbart,    2   Cranch, 
187;  Consequa  v.    Willings,    1  Pet. 
Sup.  C.  R.  229  ;  Raynham  v.  Canton, 
3  Pick.  293;  and  see  Phil.  Ev.,  Part  1, 
c.  8 ;  2  Stark.  Ev.  568,  Am.  ed.  1828  ; 
and  Mr.  Day's  note  to  3  Esp.  60. 

2  Clegg  v.  Levy,  3  Camp.  166,  and 


Judge  Howe's  note.  A  law  of  any  one 
of  the  United  States  is  authenticated 
by  the  seal  of  the  State.  Act  of  Con- 
gress, 1790,  c.  38,  1  Story's  ed.  U.  S. 
L.  93  ;  United  States  v.  Jones,  4  Dall. 
412.  And  the  seal  is  presumed  to 
have  been  affixed  by  the  authorized 
officer  having  the  custody  of  it. 
United  States  v.  Amedy,  11  Wheat. 
392. 

3  Robinson  v.  Clifford,  per  Wash- 
ington, J.,  2  Wash.  C.  C.  R.  1.    See 
1  Phil.  Ev.,  Part  2,  c.  8  ;  per  Gibbs, 
C.  J.,  Millar  v.  Heinrick,  4  Camp. 
155  ;  per  Spencer,  J.,  Kenny  v.  Clark- 
son,  1  Johns.  R.  385,  at  p.  394  ;  per 
Walworth,  Chancellor,  6  Wend.  483  ; 
Livingston   v.    Maryl.    Ins.    Co.,    6 
Cranch,  274. 

4  Boehtlinck  v.   Schneider,  3  Esp. 
58.     See  Boetlingk  v.  Inglis,  3  East, 
381  ;    and  Inglis  v.  Usherwood,  1  id. 
515. 
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It  has  been  held  in  New  York,  that  the  laws  of  France  can- 
not be  proved  by  the  printed  code.1  The  Supreme  Court  of 
the  United  States  admitted  in  evidence  the  printed  copy  of 
the  Ohio  Land  Laws.2  And  a  copy  of  the  French  Code 
printed  at  the  office  for  printing  the  laws  of  France,  upon 
which  the  French  Vice-consul  said  he  acted  in  his  office,  was 
admitted  by  Abbott,  C.  J.,  as  evidence  of  the  French  laws  as 
to  marriage.3 

A  foreign  law  may  be  proved  by  a  decision  of  a  foreign 
court.  Lord  Kenyon  said,  that  the  solemn  decision  of  a  court 
of  competent  jurisdiction  in  Denmark  was  better  proof  of  the 
law  of  Denmark,  on  the  subject  of  the  contribution  of  respon- 
dentia  interest  to  average,  than  the  testimony  of  witnesses.4 

2111.  A  treaty  between  two  foreign  governments  must  be 
proved  in  the  same  manner  as  a  foreign  law. 

A  book  being  produced  in  an  English  court,  purporting  to 
be  a  collection  of  treaties  of  the  United  States,  and  to  be  pub- 
lished by  authority  in  the  United  States ;  and  the  American 
Minister  at  London  being  offered  as  a  witness  to  prove  that  he 
was  governed  by  the  treaties  so  published,  Lord  Ellenborough 
refused  to  admit  it,  saying  it  was  necessary  to  have  a  copy 
compared  with  the  original.5 

SECTION     VIII.       EXPERTS. OPINIONS. 

2112.  In  trials  on  policies,  experts   have  in  some  instances 
been  called  to  give  their  opinions  as  to  the  construction  of 
facts  otherwise  proved,  or  inferences  to  be  made  from  them. 

In  a  case  decided  in  the  time  of  Lord  Mansfield,  an  insurance 
broker,  in  giving  his  testimony,  said,  if  the  assured  had  com- 
municated the  contents  of  two  certain  letters,  the  underwriters 

1  Chanome   v.   Fowler,   4    Wend.  4  Walpole    v.    Ewer,    Park,    Ins. 
173;    and   see  also  Packard  v.  Hill,  629,  eel.    1817;    Marsh.  Ins.,  2d  ed. 
2  Wend.  411.  762. 

2  Hinde  v.  Vattier,  5  Pet.  S.  C.  R.  5  Richardson  v.  Anderson,  1  Camp. 
398.  65. 

3  Lacon   v.   Higgins,  3  Stark.    R. 
178  ;  Rose.  Ev.  60. 
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would  not,  in  his  opinion,  have  taken  the  risk.  Lord  Mans- 
field said,  this  was  riot  evidence,  but  opinion  merely,  arid  not 
to  be  regarded  by  the  jury.1  Mr.  C.  J.  Gibbs  ruled  against 
the  admission  of  underwriters  to  give  opinions  on  the  materi- 
ality of  rumors  as  a  ground  on  which  the  jury  should  decide 
the  question  of  concealment.2 

Mr.  Justice  Holroyd  ruled  in  such  testimony ; 3  and  it  was 
admitted  by  Lord  Tenterden  ; 4  but  it  was  subsequently  held 
by  Denman,  C.  J.  and  his  associates  to  be  inadmissible.5 

The  principle  upon  which  the  testimony  of  experts  is  ad- 
mitted seems  to  be,  that  from  their  experience,  or  science, 
they  know  that  a  certain  fact  results  from  one  or  more  others, 
or  certain  causes  are  followed  by  certain  consequences.  To 
give  occasion  for  the  introduction  of  such  witnesses,  the  matter 
inquired  about  must  be  aside  from  ordinary  knowledge  and 
experience,  and  cannot  be  well  understood  without  explana- 
tions by  persons  skilled  in  the  matter  in  question.  The  cases 
just  cited  seem  to  be  questionable  occasions  for  calling  for  the 
mere  general  opinions  of  the  witnesses,  since  they  could  state 
the  reasons  why  the  facts  in  question  were  or  were  not  ma- 
terial, which  reasons  would  be  certain  facts  in  their  experience, 
the  statement  of  which  would  enable  the  jury  to  put  a  true 
construction  upon  the  specific  facts  proved  in  the  case. 

Witnesses  being  called  to  testify  whether  the  addition  of  a 
boiler-house  to  a  steam  saw-mill  enhanced  the  risk,  were  re- 
jected, because  they  had  no  science  or  experience  to  enable 
them  to  form  a  more  satisfactory  opinion  than  the  jury  could, 
themselves,  form.6 

So  Coltman,  J.  ruled,  that  an  expert  might  be  asked  whether, 
on  a  given  (that  is  the  proved)  state  of  facts,  the  defendant 

1  Carters.  Boehm,  3  Burr.  1916.  III.  p.  1176,  and  Lond.  ed.  of  1833, 

2  Durell  v.  Bederly,  1  Holt,  283.  Vol.  II.  p.  632,  n. 

3  Berthon  v.   Loughman,  2  Stark.  5  Campbell   v.    Rickards,  5  B.  & 
R.  258.  Ad.  840. 

4  Rickards  v.  Murdock,  1  D.  &,  R.  6  Jefferson  Ins.  Co.  v.  Cotheal,  7 
221  ;   S.  C.,    10   B.   &   C.  527,  and  Wend.    72.      See    remarks    of   Mr. 
See   10  Bing.  57.     See  also  Stark.  Smith,  in  his  note  in  Carter  v.  Boehm, 
Ev.,  Part  4,  Am.  ed.  of  1828,  Vol.  1  Leading  Cases,  270. 
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could,  by  proper  care,  have  avoided  a  collision,1  though  Cole- 
ridge, J.  ruled  differently  in  a  similar  case.2  But  the  propriety 
of  the  answer  must  surely  depend  upon  the  manner  in  which 
the  question  is  put,  and  answered,  since  it  is  out  of  the  ques- 
tion for  jurymen  not  experienced  in  nautical  affairs  to  decide 
upon  nautical  matters  without  the  assistance  of  experts  ;  the 
experts  should,  however,  be  required  to  give  reasons  for  their 
opinion. 

Thus  Lord  Ellenborongh  put  the  examination  of  experts 
respecting  the  seaworthiness  of  a  ship  upon  the  same  ground 
as  calling  a  physician  or  surgeon  in  cases  belonging  to  science 
and  experience  in  their  professions.3 

In  determining  the  amount  of  loss  by  a  vessel's  being 
stranded,  and  whether  it  is  partial  or  total,  in  case  of  its  not 
being  floated,  the  estimates  of  experts  must  necessarily  be 
taken  as  to  the  expense  of  getting  it  off  and  making  repairs.4 

Mr.  C.  J.  Savage  and  his  associates  rejected  testimony  of 
experts,  that  an  account  of  articles  insured  against  fire,  the  en- 
tries in  which  purported  to  be  made  at  successive  dates,  was 
all  made  at  the  same  time,  on  the  ground  that  the  jury  could 
judge  of  this  as  well  as  any  witness.5 

The  Supreme  Court  of  Massachusetts,  Putnam,  J.  giving 
their  opinion,  decided  against  a  witness  called  as  an  expert 
being  allowed  to  answer  whether  a  damaged  ship  could  be  re- 
paired so  as  to  be  as  good  a  ship  as  it  was  before  the  injury, 
on  the  ground  that  the  inquiry  was  too  general,  loose,  and  in- 
definite.6 And  so  Lord  Denman  ruled  against  inquiring  of  an 
expert  whether,  under  a  given  state  of  facts,  the  underwriters 

1  Fenwickw.  Bell,  1  C.  &  K.  312.  385;  Marshall  v.  Union  Ins.   Co.,  2 

2  Sills  v.  Brown,  9  C.  &  P.  60.  id.    357;    M'Lanahan    v.  Univ.  Ins. 

3  Chapman   v.    Walton,    10   Bing.  Co.,  1  Pet.  S.  C.  R.  170,  at  p.  188. 
57;  S.  C.,    10    B.    &  C.  527.     See  4  Walker  v.  Protection  Ins.  Co.,  29 
Crofts  v.  Marshall,  7  P.   &  C.  597;  Maine  R.  317. 

Hall  v.  Ocean  Ins.  Co.,  21  Pick.  R.  5  Phcen.  F.  Ins.  Co.  v.  Philip,  13 

472;     Beckwith    v.    Sidebotham,     1  Wend.  81. 

Camp.  116  ;  Thornton  v.  Roy.  Exch.  6  Orrok  v.  Commonwealth  Ins.  Co., 

Ass.  Co.,  Peake's  Cas.  25  ;  Moses  v.  21  Pick.  456. 

Del.  Ins.  Co.,  1  Wash.    C.    C.    R. 
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were  liable  for  a  loss.1  And  evidence  that  the  agent  of  the 
underwriters  in  the  place  where  an  insured  building  was  situ- 
ated would  have  refused  the  risk,  was  held  to  be  inadmis- 
sible.2 


SECTION    IX.       PARTIES. 

2113.  A  corporation  being  plaintiffs  in  assumpsit  must,  upon 
general  issue  pleaded,  prove  themselves  to  be  a  corporation.3 

In  a  suit  on  a  policy  for  whom  it  may  concern,  either  party 
may  prove  for  whom  the  policy  was  intended.4 

The  subjects  of  authority  to  make  a  policy  for  another,  and 
of  the  adoption  of  one  by  the  party  for  whom  it  has  been  vol- 
untarily made,  have  been  already  treated  of.5 

The  declaration  stated  that  the  policy  was  effected  for  the 
plaintiff,  by  M.  and  P.,  his  agents  in  that  business.  The  in- 
terest was  proved  to  be  in  the  plaintiff,  but  no  evidence  was 
offered  that  M.  and  P.  were  his  agents.  This  was  made 
ground  of  objection  by  the  defendants,  but  the  objection  was 
overruled  by  Mr.  Justice  Taunton.6 

To  make  out  the  defence  that  the  plaintiff  is  an  alien  ene- 
my, it  must  be  proved  that  his  domicile  was  in  the  enemy 
country  at  the  time  in  question.7  The  place  of  residence  is 
presumed  to  be  that  of  the  domicile  until  it  is  shown  other- 
wise.8 To  rebut  this  defence  on  the  ground  of  residence,  by 
license,  Lord  Ellenborough  ruled  that  express  license  must  be 
proved.9  But  proof  of  implied  license  is  considered  sufficient 
in  New  York.10 

1  Crofts  v.   Marshall,  7  C.   &  P.        6  Palmer  v.  Marshall,  8  Bing.  79. 
597.  7  See  supra,  ch.   2.     See  Harman 

2  Lightbody  v.  N,  Am.  Ins.  Co.,     et  al.  v.  Kingston,  3  Camp.  150. 

23  Wend.  R.  18.  8  Elbers  v.  Un.  Ins.  Co.,  16  Johns. 

3  Bank  of  Utica  v.  Smalley,  2  Cow-     R.  128. 

en,  770.  9  Alciator  v.  Smith,  3  Camp.  245. 

4  Supra,  Vol.  I.  ch.  4.  10  Clarke  v.  Morey,  10  Johns.   R. 

5  See  supra,  p.  538,  No.  1868.  69. 
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SECTION    X.       EXECUTION    OF    THE    POLICY. 

2114.  The  assured  must  prove  that  the  defendant  subscribed 
the  policy  himself,  or  that  it  ivas  subscribed  by  an  authorized 
agent. 

Proof  that  the  agent  had  often  subscribed  policies  in  the  de- 
fendant's name,  and  that  the  defendant  had  held  him  out  to 
the  world  as  properly  authorized  for  this  purpose,  has  been 
held  sufficient  without  proof  of  a  written  authority.1  And 
Lord  Ellenborough  held  this  to  be  sufficient  prima  facie  evi- 
dence, though  the  witness,  who  was  the  agent,  stated  that  he 
had  a  written  power,  but  did  not  produce  it.2  In  an  affidavit 
by  the  agent  of  the  underwriter  for  delay  of  the  trial,  he  stated 
incidentally,  that  he  subscribed  the  policy  in  the  name  of  the 
defendant.  Mr.  Justice  Chambre  ruled,  that  this  was  evidence 
for  the  plaintiff,  that  the  policy  was  signed  by  the  defendant.3 
A  memorandum  altering  the  voyage,  being  indorsed  and  agreed 
to  by  a  person  as  agent  of  the  underwriters,  proof  that  the 
underwriters  had  paid  losses  on  policies  so  altered  by  the  same 
person  as  agent,  was  held  by  Lord  Tenterden  to  be  a  sufficient 
proof  of  the  authority  of  the  agent.4 

2115.  What  documents  referred  to  in  the  policy  or  annexed, 
as  constituting  a  part  of  the  contract,  are  such  part,  has  been 
already  considered.5 

SECTION    XI.       CONSTRUCTION    OF    THE    POLICY. EVIDENCE 

ALIUNDE. 

2116.  It  has  already  been  stated,  that  in  a  court  of  law  the 
parties  must  be  bound  by  the  policy  as  they  have  made  it,  and 
that  any  mistake  in  it  can  be  corrected  only  in  a  court  of 
equity.6 

1  Neal  v.  Erving,  1  Esp.  61.  4  Brockelbank  v.  Sugrue,  5  C.  & 

2  Haughton  v.  Ewbank,  4  Camp.  P.  21  ;  S.  C.,  1  B.  &  Aid.  81. 
88.  5  Supra,  ch.  l,sect.  8. 

3  Johnson  v.  Ward,  6  Esp.  R.  47.  6  Supra,  ch.  1,  sect.  9. 


SECT.  XI.]  CONSTRUCTION    OF    THE    POLICY.  657 

It  is  said,  that,  "although  policies  are  not  technically  spe- 
cialties, not  being  under  seal,  they  have  nevertheless  ever  been 
deemed  instruments  of  a  solemn  nature,  and  subject  to  most  of 
the  rules  of  evidence  which  govern  in  cases  of  specialties."  l 
But  policies  are  often  specialties,  those,  for  instance,  made  by 
the  Royal  Exchange  and  London  Assurance  Companies,  and 
most  of  those  formerly,  and  many  at  present,  underwritten  by 
incorporated  companies  in  the  United  States.  It  has  never  been 
intimated,  however,  that  there  is  any  distinction,  as  to  strict- 
ness or  liberality  in  the  construction,  between  policies  under 
seal,  and  those  without  seal ;  nor  does  it  appear  that  there  is 
any  distinction  between  policies  of  insurance  and  other  written 
instruments  as  to  the  rules  of  construction,  otherwise  than  as 
policies,  like  all  commercial  instruments,  are  said  to  be  subject 
to  a  liberal  construction,  by  which  is  principally,  if  not  only, 
meant,  that  it  is  more  frequently  necessary  and  permitted  to  go 
out  of  the  instrument  for  evidence  affecting  its  construction 

0 

and  application.  This  does  not  result  from  any  difference  in 
the  doctrines  of  the  law  as  applied  to  these  and  other  instru- 
ments, but  from  the  nature  of  the  subjects  to  which  policies 
relate.2 

2117.  The  policy  often  directly  refers  to  other  documents, 
and  sometimes  in  such  manner  as  to  make  them  in  effect  a 
part  of  the  instrument. 

This  is  usually  the  case  in  the  references,  in  fire  policies,  to 
the  terms  and  conditions  indorsed  upon  them.  The  manner 
of  making  the  reference,  and  the  object  of  it,  determine  how 
far  the  indorsement  or  document  referred  to  is  thereby  either 
made  a  part  of  the  contract,  or  is  evidence  in  the  construction 
of  it.3 

A  policy  being  made  upon  goods  from  Gottenburg,  &c., 
contained  the  usual  printed  words  of  the  form  in  use  in  Eng- 
land at  the  time,  "  beginning  the  adventure  from  the  loading," 
&c.,  and  a  written  memorandum  was  added,  that  the  policy 

1  Higginson  v.  Dall,  13  Mass.  R.  96. 

2  See  1  Greenl.  Ev.,  ch.  15,  §  275,  &c.,  p.  315,  &c.,  ed.  1842. 

3  Supra,  ch.  1,  sect.  8. 
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was  "  in  continuation  of  five  policies,"  specifying  them.  It 
was  held  that  this  reference  was  a  ground  for  the  introduction 
of  such  policies,  to  show  that  the  policy  was  intended  to  be 
upon  goods  previously  laden  on  board.1 

2118.  Evidence  is  admissible  to  show  that  the  objects  of  the 
voyage  have  been  accomplished  by  the  delivery  of  the  cargo  at 
a  port  short  of  that- of  the  destination.2 

2119.  The  court  is  always  cautious  of  going  out   of  the 
policy  for  evidence  as  to  its  construction. 

In  a  case  before  Lord  Mansfield,  on  a  policy  for  twelve 
months  at  a  certain  premium  per  month,  on  the  question  as  to 
introducing  testimony  to  show  whether,  by  the  usage,  the 
policy  was  considered  to  be  for  one  entire  risk,  or  successive 
distinct  risks  of  a  month  each,  Lord  Mansfield  said  :  "  This  is 
a  mere  question  of  construction  on  the  face  of  the  instrument, 
and  parol  evidence  should  not  have  been  admitted  to  explain 
it."3 

So  it  has  been  held  in  New  York,  that  the  implied  agree- 
ment, in  a  general  bill  of  lading  in  the  usual  form,  that  the 
goods  are  stowed  under  deck,  cannot  be  superseded  by  evi- 
dence of  an  oral  agreement  that  the  goods  might  be  stowed  on 
deck.4 

It  cannot  be  proved  by  parol,  in  an  action  at  law  on  a  policy, 
that  "  27th  "  was  written  by  mistake  for  "  20th."  5 

Representations  of  the  assure^  cannot  be  proved  for  the  pur- 
pose of  putting  a  construction  upon  words  and  phrases  used  in 
the  policy.6 

Parol  evidence  is  admissible  to  explain  an  ambiguity,  as 
where  a  voyage  was  described  in  1810  to  be  to  a  port  of  dis- 
charge in  Europe,  and  some  of  the  ports  of  Europe  were  in- 

1  Bell  v.  Hobson,  16  East,  240.  6  Astor  v.  Union  Ins.  Co.,  7  Cow- 

2  Shapley  v.  Tappan,  9  Mass.  R.  en,  202 ;  New  York  Gas-light  Co.  v, 
20.  Merchants'  F.  Ins.  Co.,  2  Hall's  R. 

3  Loraine  v.   Thomlinson,    Doug.  108;  Murray  v.  Hatch,   6  Mass.  R. 
564.  455  ;  Mellen  ».  Nat  Ins.  Co.,  1  Hall's 

4  Creely  v.  Holley,  14  Wend.  25.  R.  452  ;  Levy  v.  Merrill,  4  Greenleaf  s 

5  Ewer    v.    Wash.    Ins.   Co.,    16  R.  180. 
Pick.  502. 
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terdicted,  testimony  was  admitted  to  explain  the  policy  by 
showing  what  was  the  real  port  of  destination.1 

The  profession,2  or  national  character  of  the  parties  con- 
tracting,3 is  of  consideration  in  putting  a  construction  upon 
their  contract. 

The  construction  of  the  policy  will  not  be  affected  by  proof 
of  an  unreasonable  usage.4 

The  testimony  of  a  single  witness  to  a  usage  has  been  con- 
sidered to  be  hardly  a  sufficient  ground  for  changing  the  con- 
struction of  a  contract  from  the  more  obvious  meaning  of  the 
phraseology.5 

The  meaning  of  words  and  phrases,  not  of  ordinary  use  in 
the  vernacular  language,  and  technical  words  and  phrases,  or 
those  of  a  local  and  peculiar  signification,  may  be  determined 
by  proof  of  the  usage.6 

Though  a  usage  cannot  be  at  all  contrary  to  our  own  laws, 
one  may  be  proved  in  a  foreign  trade  in  contravention  of  for- 
eign laws.7 

2120.  Whether  a  usage  is  proved,  so  as  to  affect  the  con- 
struction of  a  policy,  by  merely  a  preponderating  weight  of 
evidence  ? 

It  has  been  intimated  that  a  usage  may  be  proved  by  the 
greater  weight  of  testimony  for  than  against  it.8 

In  one  case  it  is  suggested,  that,  on  testimony  for  and 
against  a  usage  by  witnesses  of  equal  number  and  credibility 

1  Russell  v.  Degrand,  15  Mass.  R.        6  gee  Vol.  I.  No.  144  ;  also  Fowler 
35.  v.  ^Etna   Ins.    Co.,  7  Wend.    270; 

2  Robertson  v.  Mooney,  1  R.  &  M.  Consequa  v.  Willings,  Pet.  C.  C.  R. 
75.  229  ;  Robertson  v.  Mooney,  1  R.   & 

3  Coulon  v.  Bowne,  1  Caines's  R.  M.  75. 

288.  7  Livingston  v.  Maryl.  Ins.  Co.,  7 

4  See  supra,   Vol.   I.   p.    88,  No.     Cranch,  506. 

186  ;  also  Crofts  v.  Marshall,  7  C.  &        8  2  Johns.  Cas.  290  ;  Consequa  v. 

P.  597.  Willings,' Pet.  C.  C.  R.  229  ;  M'Greg- 

5  Parrott  v.  Thatcher,  9  Pick.  426  ;  or   v.    Ins.    Co.    of  Pennsylvania,    1 
Thomas  v.  Graves,   1   Rep.  Constitu-  Wash.  C.  C.  R.  39. 

tional  Ct.  308  ;  Wood  v.  Hickok,  2 
Wend.  501 ;  Loring  v.  Gurney,  5 
Pick.  15. 
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on  each  side,  the  weight  is  on  the  affirmative  side.1  But  the 
contrary  seems  to  be  clearly  the  case,  since  it  is  all  but  a  dem- 
onstration that  there  is  not  a  usage  of  such  notoriety  and 
generality  that  every  body  is  bound  to  take  notice  of  it. 

2121.  Where  the  policy  is  wholly  ambiguous,  and  the  con- 
struction must  rest  entirely  on  evidence  aliundc,  it  must,  of 
necessity,  be  determined  by  the  weight  of  testimony  ;  but  where 
a  party  sets  up  a  usage  whereby  the  prima  facie  construction 
is  proposed  to  be  modijied,  upon  the  ground  that  the  opposite 
party  must  be  presumed  to  have  notice  of  the  usage,  and  con- 
sequently is  bound  by  it,  the  better  doctrine  seems  to  be,  that 
the  usage  is  not  proved,  so  long  as  there  is  reasonable  ground 
for  doubt. 

SECTION    XII.       COMPLIANCE    WITH    CONDITIONS. 

2122.  The  plaintiff"  must  aver  a  compliance  with  express 
warranties  and  conditions  precedent.     Proof  of  such  compli- 
ance is  accordingly  requisite  in  the  first  instance  on  the  part 
of  the  plaintiff,  so  far  as  the  stipulations  are  of  a  nature  to 
admit  of  it.2 

A  distinction  was  made  by  counsel,  in  New  York,  between 
affirmative  and  negative  warranties  as  being  conditions  pre- 
cedent, the  former  being  considered  by  the  counsel  as  such, 
the  latter  not  so.3  The  warranty  against  illicit  trade  was  in- 
stanced as  one  of  the  latter  description.  But  the  phrases, 
"warranted  free  from  average,"  "illicit  trade,"  "capture  in 
port,"  and  the  like,  are  exceptions  from  the  risks  insured 
against.  The  clauses  considered  as  stipulations  are  merely 
that  the  assured  will  not  claim  a  loss  coming  under  the  excep- 
tions. He  does  not  prove  a  compliance,  because  they  are 
merely  negative. 

Where  the  stipulation  is  of  a  nature  not  to  admit  of  positive 
proof  in  the  first  instance,  or  only  to  admit  of  very  imperfect 

1  Palmer  v.  Blackburne,  1  Bing.  61. 

2  See  supra,  ch.  9  ;  also  Craig  v.  U.  S.  Ins.  Co.,  Pet.  C.  C.  R.  410. 

3  6  Cowen,  467. 
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proof,  a  mere  presumption  or  very  slight  proof  will  be  suffi- 
cient; though  it  may  be  strictly  a  condition  precedent. 

Thus,  a  stipulation  that  a  policy  shall  be  void  in  case  of  any 
prior  insurance  evidently  does  not  admit  of  proof  in  the  first 
instance,  otherwise  than  by  the  oath  of  the  assured  himself, 
though  it  is  strictly  a  condition  precedent. 

So  a  warranty  of  neutral  property  requires  that  the  owner- 
ship, documents,  and  conduct  of  the  voyage  shall  be  neutral, 
including,  accordingly,  some  things  to  be  positively  done,  and 
others  to  be  avoided  or  not  done ;  and  though  the  whole  are 
equally  conditions  precedent,  yet  some  things  embraced  by  the 
warranty  are  susceptible  of  positive  proof  in  the  first  instance, 
and  others  not  so ;  and  the  testimony  to  be  produced  by  the 
plaintiff  in  the  first  instance  will  be  modified  accordingly.  It 
results  from  the  express  terms  of  the  policy,  that  a  condition 
precedent,  whether  positive  or  negative,  must  be  complied 
with,  and  must  appear  to  the  court  to  be  complied  with,  before 
the  plaintiff  has  a  right  to  recover ;  and  a  material  question  is, 
how  this  must  appear,  whether  by  strict,  or  imperfect  and 
slight  proof,  or  by  mere  presumption  until  the  contrary  is 
shown.  The  distinction  above  suggested,  between  stipula- 
tions of  a  positive  and  negative  character,  may  have  some 
force  and  application  as  to  the  evidence  to  be  produced  in  the 
first  instance  by  the  assured. 

The  plaintiff  must  prove,  in  the  first  instance,  a  compliance 
with  a  warranty  to  sail  with  a  certain  license  : 1 

And  with  the  warranty  of  national  or  neutral  character,  so 
far  as  ownership  is  concerned.2 

But  the  conduct  necessary  to  the  maintainance  of  the  na- 
tional or  neutral  character  is  not  of  a  nature  to  admit  of  proof 

1  Craig   v.    U.  S.  Ins.    Co.,    Pet.  Paine's  R.  591.      And  so  a  noncom- 
C.  C.  R.  410.  pliance   with   a  stipulation   to   insure 

2  Ocean   Ins.    Co.    v.    Francis,    2  leased   premises  at  some  office  in  or 
Wend.  64  ;  Arcangelo  v.  Thompson,  near  London,  must  be  proved  in  the 
2    Camp.   620  ;    Pacific   Ins.    Co.  v.  first   instance   by  the   lessor  who  al- 
Catlett,  4   Wend.  75 ;  Catlett  v.  Pa-  leges  such   noncompliance.      Bridger 
cific  Ins.  Co.,    1    id.  561  ;  S.  C.,  1  v.  Whitehead,  8  Ad.  &  El.  571. 

VOL.  ii.  56 
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in  the  first  instance,  and  therefore  compliance  with  a  war- 
ranty in  this  respect  is  presumed  until  the  contrary  is  shown. 

If  the  plaintiff,  in  proving  his  loss,  introduces  evidence, 
which  prim  a  facie  imports  a  noncompliance  with  the  warranty 
of  national  character,  or  any  other  warranty,  he  must  himself 
rebut  such  implication. 

Thus,  where  he  introduces  a  record  of  condemnation  on  cap- 
ture for  violation  of  blockade  to  prove  a  total  loss,  such  con- 
demnation being  stipulated  not  to  be  conclusive,  he  must  rebut 
this  prim  a  facie  evidence,  by  proof,  in  the  first  instance,  that 
he  did  not  violate  a  blockade.1 

The  rule  as  to  proof  in  the  first  instance  of  a  compliance 
with  express  warranties  in  fire  and  life  policies  is  the  same  as 
in  respect  to  marine  policies.  Compliance  must  be  proved  in 
the  first  instance,  so  far  as  the  warranty  or  condition  is  suscep- 
tible of  such  proof.2 

Thus  the  condition  in  a  life  policy,  that  the  assured  shall 
make  true  answers  to  certain  inquiries,  is  presumed  to  be  com- 
plied with  until  the  contrary  is  proved.3 

The  assured,  in  some  cases,  necessarily  subjects  himself  to 
proof  in  the  first  instance  of  compliance  with  a  condition  not 
contained  in  the  policy ;  as  where  the  legality  of  the  voyage 
requires  the  production  of  a  license,  and  the  license  produced 
is  a  conditional  one.4 

An  allegation  of  compliance  with  a  condition  is  supported 
by  proof  that  the  underwriters  waived  it.5 

The  subject  of  proof  of  seaworthiness  has  been  already  con- 
sidered.6 

1  Smidt  v.  Union  Ins.  Co.,  1  Johns.  4  Everth  v.  Tunno,  2  B.  &  Aid. 
R.  264.  508  ;  Camelo  v.  Britten,  4  id.  184. 

2  See  supra,  ch.  9,  sect.   10,  as  to  5  Pirn  v.  Reid,  6  Man.  &  Gr.  1. 
warranties  in  fire  policies.  6  Supra,  sect.  12. 

3  Rawlins  v.  Desborough,  8  C.  & 
P.  321. 
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SECTION    XIII.       INTEREST. 

2123.  The  assured  must,  except  under  a  gaming  policy, 
prove  his  interest  in  the   subject  at  a  time  when,  and  place 
where,  the  policy  may,  by  its   terms,  attach,  and  remaining 
when  the  loss  occurred ;  for  if  he  had  then  no  interest,  he  can- 
not prove  any  loss.1 

It  has  been  said,  that  proof  of  interest  at  the  beginning  of 
the  risk  is  sufficient,  notwithstanding  an  assignment  before 
the  loss.2  But  this  is  against  the  current  of  jurisprudence.3 

On  proof  of  interest  at  the  beginning  of  the  risk,  its  contin- 
uance will  be  presumed,  since  it  would  not  be  easy  for  the 
plaintiff  to  prove  that  he  had  not  transferred  his  interest. 

It  is  no  objection  that  others  may  have  acquired  a  lien  on  the 
subject,  provided  the  assured  continues  to  have  an  interest  to 
which  the  description  in  the  policy  is  applicable.4 

If  the  interest  appears  prima  facie  not  to  be  legal,  the  as- 
sured must  rebut  this  presumption.  If,  for  instance,  the  in- 
sured goods  have  been  imported  from,  or  exported  to,  an 
enemy  country,  the  assured  must  rebut  the  presumption  of  the 
illegality  of  the  insurance  by  proving  a  license.5 

2124.  Possession  and  acts  of  ownership  are  evidence  of  in- 
terest in  a  ship.6 

Proof  that  one  of  the  three  plaintiffs  conversed  with  a  broker 
about  stopping  the  cargo  as  security  for  the  freight,  being 
offered  to  show  their  interest  in  the  ship,  the  court  said  it 
amounted  to  nothing.7 

In  an  action  against  the  defendant  as  owner,  proof  that  he 
spoke  of  damage  to  "his"  ship,  or  detained  "his"  ship,  was 

1  Murdock    v.    Chenango    County  4  Hibbert  v.   Carter,   1  T.  R.  745. 
Mut.  Ins.  Co.,  2  Comst.  210.  See  2  Duer,  Ins.  Lect.  9,  sect.  35. 

2  Sparkes    v.    Marshall,    2   Bing.  5  Robinson  v.  Morris,  5  Taunt.  720. 
N.  C.  761.  6  Bas  v.  Steele,  3  Wash.  C.  C.  R. 

3  Bunrnot  v.  Louisiana  State  M.  &  381;    Sharp  v.    Unit.    Ins.    Co.,    14 
F.  Ins.  Co.,   12  La.   R.  326  ;  Gordon  Johns.  R.  201  ;  Lamb  v.  Durant,  12 
t>.  Mass.  F.  &  Mar.  Ins.  Co.,  2  Pick.  Mass.  R.   54;    Vinal    v.   Burrill,   16 
249.     See  also  supra,  ch.   27,  as  to  Pick.  R.  401. 

the  averment  of  interest.  7  Pirie  v.  Anderson,  4  Taunt.  652. 
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ruled  by  Mr.  C.  J.  Gibbs  to  be  subject  to  the  explanation  that 
he  was  speaking  as  agent.1 

It  being  testified  by  the  captain,  that  he  was  appointed  and 
employed  as  such  by  the  plaintiffs,  and  that  the  ownership  was 
derived  to  the  plaintiffs  by  a  bill  of  sale  executed  by  him  as 
attorney  to  the  former  owner;  this  was  held  not  to  render  it 
necessary  to  produce  the  bill  of  sale,  on  the  ground  that  mere 
possession  was  sufficient  prim  a  facie  evidence.2 

A  notarial  copy  of  a  bill  of  sale  of  the  ship  to  the  plaintiff 
was  held  a  good  substitute  for  the  original  for  the  purpose  of 
proving  an  interest  in  the  ship,  the  transfer  being  made  in 
France  before  a  notary,  who,  according  to  the  practice  there, 
recorded  the  sale  and  gave  the  parties  a  copy  of  his  record,  so 
that  the  original  was  in  fact  a  record.3 

Where  the  assured  had  made  a  conveyance  of  the  ship,  pur- 
porting to  be  absolute,  after  the  date  of  the  policy,  it  has  been 
held  that  he  could  not  be  permitted  to  prove  that  the  convey- 
ance was  merely  a  mortgage,  when  this  would  have  shown  an 
attempt  on  his  part  to  conceal  his  property  fraudulently  from 
his  creditors.4 

It  has  been  considered  whether  the  registry  act  must  be 
complied  with  in  order  to  confer  a  legal  interest  in  a  registered 
ship.5  In  respect  to  proof  of  ownership,  a  distinction  is  to  be 
made  as  to  the  party  by  whom  and  against  whom  the  register 
is  introduced.  It  is  not  evidence  of  ownership  when  offered 
by  the  party  in  whose  name  it  stands,  it  being  nothing  more 
than  his  own  act.6 

Lord  Ellenborough  held  the  register  sufficient  prima  facie 

1  Tullock  v.  Boyd,  1  Holt,  487.  5  Supra,  Vol.  I.  p.  154,  No.  264. 

2  Robertson    v.    French,    4    East,  6  Ligon    v.   Orleans   Nav.    Co.,    7 
130  ;    and  see   Abb.    on   Shipp.  50  ;  Martin,  N.  S.  682  ;  Leonard  v.  Hun- 
Thomas  v.   Foyle,   5  Esp.  Cas.  88;  tington,  15  Johns.  R.  298;  Colson  v. 
Wendover  v.  Hogeboom,  7  Johns.  R.  Bonzey,  6  Greenl.  R.  474  ;    Lord  v. 
308.  Ferguson,  9  N.  H.  Rep.   380;  Wes- 

3  Woodward  v.  Larking,  3  Esp.  R.  ton  v.  Penniman,  1  Mason's  R.  306  ; 
286.  Ring  v.  Franklin,  2  Hall's  R.  1. 

4  Carroll  &  Snow  v.  Boston  Mar. 
Ins.  Co.,  8  Mass.  R.  515. 
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evidence  to  charge  parties  named  in  it  as  owners  for  repairs  or 
supplies,  being  in  the  nature  of  an  admission  on  their  part ;  l 
but  not  without  some  sufficient  evidence  to  connect  them  with 
it,  and  showing  that  they  took  it  out,  or  that  it  was  taken  out 
with  their  consent.2  So  if  a  register  in  the  name  of  a  party 
proposed  to  be  charged  is  proved,  and  the  party  is  connected 
with  it,  still,  in  order  to  affect  him,  the  whole  evidence  must 
cover  the  time  to  which  the  suit  relates.3  Where  the  defend- 
ant in  a  suit  for  repairs  stood  the  registered  owner  after  hav- 
ing sold  the  ship,  he  was  held  not  to  be  liable  for  repairs  made 
at  the  request  and  by  the  procurement  of  the  vendee  acting  as 
owner.4 

A  defendant  cannot  support  a  plea  in  abatement,  that  others 
are  not  joined  with  him  as  owners  in  a  suit  for  supplies,  mere- 
ly by  a  proof  of  the  ship  being  registered  in  his  and  their 
names.5  That  is,  a  party  who  is  a  registered  owner  cannot 
prove  another  to  be  an  owner  merely  by  the  register,  as  against 
a  third  party. 

It  is  evident,  that  the  taking  out  of  a  register  as  owner,  so 
far  as  the  party  acts  in  it,  is  of  itself  an  act  of  ownership,  of 
more  or  less  weight,  in  any  particular  case,  according  to  the 
time  and  circumstances,  and,  like  other  acts  of  ownership,  if  it 
is  considered  in  this  light  only,  it  is  proof  requiring  to  be  re- 
butted. It  is  said  by  Mr.  Abbott  (afterwards  Lord  Tenterden), 
in  his  Treatise  on  Shipping,6  that  the  register  is  not  evidence 
of  interest  in  an  action  on  a  policy  of  insurance  ;  but  it  is 
material,  that,  in  the  case  cited,  it  was  not  proved  that  the 

1  Stokes  v.  Came,  2  Camp.  339 ;        3  M'lver    v.    Humble,     16    East, 
Vinal  v.  Burill,  16  Pick.  401 ;  Colson     169. 

v.  Bo;izcy,6Greenl.R.  474  ;  Youngf.         4  Leonard  v.  Huntington,  15Johns. 

Alexander,  8   East,   10;     Hacker  v.  R.  298  ;  Young  v.  Alexander,  8  East, 

Young,  6  N.  H.  95  ;  Bixby  v.  Frank-  10. 

lin  Ins.  Co.,  8  Pick.  86  ;  Lord  v.  Fer-        5  Flower  v.  Young,  3  Camp.  240. 
guson,  9  N.  H.  380.  6  p.  66,  citing  Pirie  v.  Anderson, 

2  Frazer   v.  Hopkins,  2  Taunt.  5  ;  4  Taunt.  652;    and  see  Roscoe's  Ev. 
Smith  v.  Fuge,  3  Camp.  456  ;  Cooper  178. 

v.  South,  4  Taunt.  802  ;  Tinkler  r. 
Walpole,  14  East,  226. 

56* 
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plaintiff  took  out  the  register,  or  did  any  other  act  of  owner- 
ship. 

It  is  well  settled,  that  the  assured  on  the  ship  may  prove 
his  interest  without  proving  that  the  ship  is  registered  in  his 
name.1 

The  plaintiff,  in  an  action  of  trover  for  the  fragments  of  a 
wreck,  may  prove  his  property  without  proving  a  registry  in 
his  name  ;  and  proof  by  the  defendant  that  the  ship  was  regis- 
tered, and  that  the  register  was  not  recited  in  the  bill  of  sale 
to  the  plaintiff,  which,  under  the  British  registry  acts,2  made 
the  bill  of  sale  void,  was  held  not  to  defeat  the  plaintiff's  right 
to  recover.3 

Under  the  British  registry  act,  admitting  that  a  failure  to 
comply  with  it  would  avoid  the  title,  still  it  was  held  that 
where  a  broker  had  received  of  underwriters  the  amount  of  a 
loss  under  a  policy  on  a  registered  ship  in  behalf  of  partners, 
he  could  not  object  to  paying  it  over  to  the  surviving  partner, 
on  the  ground  that  the  ship  was  registered  in  the  name  of  one 
only  of  the  partners.4 

There  is  a  class  of  cases  in  the  courts  of  chancery,  in  the 
administration  of  the  estates  of  bankrupts,  in  which  it  has 
been  maintained,  pretty  strictly,  that  the  court  will  not  recog- 
nize an  ownership  in  a  registered  vessel  not  held  in  conformity 
to  the  registry  acts.5  A  doubt  has  been  suggested  whether 
this  doctrine  extended  to  an  equitable  interest,  but  the  inclina- 
tion of  the  Court  of  Chancery  in  England  seems,  on  the  whole, 
to  be  not  to  except  it.6  Mr.  Collyer,  however,  in  his  Treatise 

1  Robertson  v.  French,  4  East,  130.         4  Dixon  v.  Hammond,  2  B.  &  Aid. 

2  26   Geo.   I.  ch.  60,   sect.    17  ;   6     310. 

Geo.  IV.  ch.  110,  sect.  31.  5  Curtis   v.    Perry,   6    Ves.   739  ; 

3  Sutton  v.  Buck,  2  Taunt.  3002.  Mestaer  v.   Gillespie,    11   Ves.  621; 
Precisely   this   question   cannot   arise  Ex   parte   Yallop,    15   Ves.  60,  68  ; 
under  our  law,  as  our  registry  act  is  Thompson   v.  Leake,    1    Madd.    39  ; 
not  similar  to  the  British   in   this  re-  Battersby  v.    Smith,  3  id.   110;  and 
spect.    Story's  Abb.,  6th  ed.  1829,  p.  see  Story's  Abb.  on  Shipp.,  ed.  1820, 
51,  n.  ;  Phillips  v.  Ladley,   1  Wash.  p.  45,  n. 

C.  C.  R.  226.  But  still  the  provisions  6  Mestaer  v.  Gillespie,  11  Ves.  621 ; 
are  very  analogous.  Curtis  v.  Perry,  6  id.  739. 
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on  Partnership,1  doubts  this  doctrine  ;  so  also  does  Mr.  Justice 
Story,  in  his  notes  to  Abbott  on  Shipping.2 

Sir  William  Scott  (afterwards  Lord  Stowell)  decreed  pos- 
session of  a  vessel  to  the  party  having  the  bill  of  sale,  against 
a  party  claiming  under  a  parol  agreement  for  a  purchase,  and 
being  in  possession  of  the  vessel.3  The  doctrine  of  the  case 
was,  that,  in  a  contest  for  possession,  the  court  will  award  it 
to  the  party  having  the  legal  title. 

In  a  subsequent  case,  the  same  eminent  judge  said,  that  the 
register  and  certificate  were  conclusive  evidence  of  want  of 
title  in  those  not  named  therein.4 

The  courts  of  common  law  in  England  have  leaned  very 
strongly  in  favor  of  considering  the  title  under  the  registry 
acts  as  conclusive.5 

This  doctrine,  at  least  so  far  as  respects  any  other  than  an 
equitable  interest,  or  one  conferred  by  operation  of  law,  has 
also  been  adopted  by  Mr.  Justice  Story  in  the  Circuit  Court  of 
the  United  States,  in  respect  to  our  registry  act.6 

The  Supreme  Court  of  Massachusetts  has  considered  the 
registry  act  of  the  United  States  as  merely  intended  to  deter- 
mine the  national  privileges  of  vessels,  and  that  it  has  not  the 
effect  of  defeating  and  extinguishing  all  interest  in  ships  held 
not  in  conformity  to  its  provisions ;  and  that  the  penalties  and 
forfeitures  incurred  by  neglect  to  comply  with  it  are  confined 
to  those  expressed  in  the  act  itself,  and  do  not  extend  to  the 
forfeiture  of  a  policy  of  insurance  on  any  interest  in  a  regis- 
tered ship,  not  specified  in  the  register.7 

2125.    To  prove  interest  in  the  freight,  it  is    necessary  to 

1  P.  675.  709  ;    Dixon  v.   Hammond,  2  B.    & 

2  Ed.  18-29,  p.  34  ;  and  see  Barry     Aid.  310. 

v.  Louisiana  Ins.  Co.,  11  Martin,  N.        6  Qhl   v.   Eagle  Ins.  Co.,  4  Mas. 

S.  630.  172. 

3  The  Sisters,  5  Rob.  155.  1  Bixby    v.   Franklin  Ins.   Co.,    8 

4  The  Frances,  2  Dods.  423.  Pick.  86  ;  Lazarus  v.  Commonwealth 

5  Marsh  v.  Robinson,   4    Esp.  R.     Ins.  Co.,  5  id.  76.     See  also  Ring  v. 
98;    Westerdell  v.    Dale,    3    T.  R.     Franklin    Ins.    Co.,    2   Hall's  R.   1; 
306;     Rolleslon    v.    Hibbert,     3  id.     Barry  v.  Louisiana  Ins.  Co.,  11  Mar- 
406;    Camden    v,     Anderson,    5  id.     tin,  N.  S.  630. 
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prove  an  interest  in  the  vessel,  as  owner,  charterer,  or  otherwise, 
and  that  a  charter-party  was  made,  goods  shipped,  or  that 
there  was  some  contract  entered  into,  or  act  done,  whereby  an 
insurable  interest  in  the  freight  accrued.1 

Where  the  interest  in  freight  arises  from  advances  made  by 
the  charterer,  to  be  refunded  in  case  of  the  vessel  not  arriving, 
for  which  he  has  a  lien  on  the  freight,  the  assured  must,  in 
order  to  recover,  prove  an  actual  advance ;  proof  of  an  agree- 
ment to  make  an  advance  is  not  sufficient.2 

Where  two  policies  were  made  in  the  same  office,  one  on 
freight  by  the  owner  of  the  vessel,  the  other  on  "  money  ad- 
vanced for  sailing  charges"  by  the  charterer;  in  determining 
the  amount  of  insurable  interest  under  one  of  the  policies,  ref- 
erence was  had  to  the  fact,  that  the  other  policy  had  been 
made  ;  though  the  policies  did  not  expressly  refer  to  each 
other.3 

2126.  Interest  in  goods  is  proved  by  evidence  of  possession, 
or  of  acts  of  ownership,  or  a  transfer  of  the  title  to  the  assured 
by  bill  of  lading  or  any  other  document,  or  by  evidence  of 
payment  of  the  price  of  them. 

Possession  is  in  general  a  badge  of  ownership  of  property, 
and  may,  as  well  as  acts  of  ownership,  be  given  in  evidence  as 
prima  facie  proof  of  interest  in  goods ;  and  the  cases  on  the 
subject  of  this  species  of  proof  of  insurable  interest  in  the  ship, 
apply  to  proof  of  interest  in  goods.4  The  fact  that  the  assured 
shipped  the  goods,  for  instance,  is  evidence  of  this  description.5 

The  bill  of  lading  is  the  usual  evidence  of  the  ownership  of 
property  shipped,  and  the  consignee,6  or  his  assignee,  is  pre- 
sumed to  be  the  owner,  where  it  is  not  otherwise  expressed  in 
the  bill  of  lading.7  This  document  being  merely  an  acknowl- 


l  Camden   v.   Anderson,   5  T.   R.  88  ;  Peyton  v.  Hallett,  1  Caines's  R. 

709.     See  supra,  ch.  3,  sect.  11.  363;    Amery  v.   Rogers,   1  Esp.  R. 

•2  Robbins  v.  New  York  Ins.  Co.,  1  209;  Marsh  v.  Robinson,  4  id.  98. 

Hall,  325.  5  M' Andrew  v.  Bell,  1  Esp.  R.  373. 

3  Etches  v.  Aldan,  1  M.  &  R.  157.  6  Carruthers  v.  Sheddon,  6  Taunt. 

4  Robertson   v.    French,    4    East,  17;  Bates  v.  Todd,  1  M.  &  R.  106. 
130  ;    Thomas  v.  Foyle,  5  Esp.   R.  7  Hibbert  v.  Carter,  1  T.  R.  745 ; 
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edgment  of  the  master,  is  not  of  itself  evidence,  without  au- 
thentication ; l  but  being  authenticated,  proof  of  the  delivery 
and  possession  of  it  is  proof  of  a  symbolical  delivery  and  pos- 
session of  the  goods. 

The  taking  of  a  bill  of  lading  by  the  assured,  as  being  him- 
self the  shipper  or  assignee,  is  an  act  of  ownership.2 

It  is  intimated  by  Lord  Kenyon  and  Lord  Ellenborough, 
that  the  assured  must  prove  by  other  evidence  than  the  bill  of 
lading,  that  the  goods  were  shipped,  or  that  there  were  some- 
where such  goods  in  existence.3  Upon  this  doctrine,  the  bill 
of  lading  is  proof  merely  of  the  interest  of  the  holder  in  a  sub- 
ject, the  existence  of  which  is  proved  by  other  evidence. 

The  bill  of  lading  of  the  outward  cargo  was  considered  by 
Mr.  Justice  Washington  not  to  be  evidence  of  an  interest  in 
the  homeward  cargo.4  That  is,  it  ought  to  be  shown  also  that 
the  proceeds  of  the  outward  cargo  were  shipped  for  the  home- 
ward voyage. 

An  obvious  mode  of  proving  an  interest  in  goods,  is  by  giv- 
ing evidence  of  paying  the  price  of  them.5 

A  bill  of  parcels  purporting  to  be  made  by  a  person  residing 
abroad,  together  with  proof  of  his  handwriting,  has  been  con- 
sidered good  proof  of  interest  in  goods  : 6 

So  has  the  written  certificate  of  a  deceased  supercargo.7 

The  plaintiff  having  averred  the  interest  in  goods  insured  to 
be  in  A  and  B,  and  in  "  certain  persons  trading  under  the  firm 
of  W.  &  J.  B.  &  Co.  "  ;  on  a  motion  for  a  rule  to  show  cause 

Calthvell  v.  Ball,  ibid.   205;  6  East,  also  as  to  the  bill  of  lading  as  evidence 

21  ;  Mason   v.    Lickbarrow,  2  T.  R.  of  interest,  Howard  v.  Tucker,  1  B. 

63;    S.  C.,   1  H.  B.  357  ;  S.  C.,  2  &  Ad.  712  ;    Berkley  v.  Watling,  7 

id.  211.  Ad.  &  El.  29. 

1  M'Andrew  v.  Bell,  1  Esp.  R.  373  ;  4  Beale  v.   Pettit,  1  Wash.  C.  C. 
Dickson  v.  Lodge,  1  Stark.  R.  226  ;  R.  241. 

supra,  sect.  9.  5  Davies  v.  Reynolds,  1  Stark.  R. 

2  Peyton  v.  Hallett,  1  Caines's  R.     115. 

363.  6  Russell  v.  Boheme,  Str.  1127. 

3  M'Andrew  v.  Bell,  1  Esp.  R.  373;        ?  Beale  v.  Pettit,  1  Wash.  C.  C. 
Dickson  v.  Lodge,   1  Stark.  R.  226;     R.  241. 

Haddow  t>.  Parry,  3  Taunt.  303.    See 
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why  judgment  should  not  be  arrested  because  it  was  not 
proved  who  were  the  members  of  that  firm,  this  was  held  to 
be  no  variance,  and  that  it  was  sufficient  to  prove  that  there 
was  such  a  firm,  and  that  they  were  interested  in  the  goods, 
without  proving  the  names  of  all  the  members.1 

In  a  policy  on  goods  on  time,  the  assured's  interest  in  the 
cargo  on  any  particular  passage  performed  by  the  ship  during 
that  time  must  be  proved  in  the  same  manner  as  if  the  policy 
had  been  on  that  particular  passage  only.2 

2127.  The  assured  must  prove,  not  only  his  interest,  but 
also  its  value,  since  the  amount  of  the  loss  is  regulated  by  that 
of  the  interest. 

Under  a  valued  policy,  the  value  being  agreed,  it  is  sufficient 
to  prove  a  substantial  interest,  in  a  subject  corresponding  to, 
and  satisfying,  the  description  in  the  policy.3 

And  this  rule  is  no  less  applicable  to  a  policy  on  profits  than 
one  on  a  ship  or  cargo.4 

Where  the  whole  of  the  subject  valued  in  the  policy  is  not 
put  at  risk,  the  proportion  of  the  value  put  at  risk  must  be 
proved.5 

Under  an  open  policy,  the  amount  of  the  value  of  the  subject 
must  be  proved.6  The  cost  is  usually  proved  where  the  goods 
are  purchased  near  to  the  time  of  the  commencement  of  the 
risk  ; 7  but  this  is  not  conclusive.8 

2128.  It  was  ruled  by  Tindal,  C.  J.,  that  insurance  by  A 
and  B  on  a  building,  without  any  specification  of  the  interest, 
is  sustained  by  proof  of  the  interest  of  one  as  mortgager,  and 
the  other  as  mortgagee.9 

1  Wright  v.  Welbie,  1  Chit.  R.  49.         5  Ch.  14,  sect.  1. 

2  Wolcott  v.   Eagle    Ins.    Co.,    4         6  Supra,  ch.  14,  sect.  2. 

Pick.  429.  7  Russell  v.  Boheme,  2  Str.  1127  ; 

3  Lewis  v.  Rucker,  2  Burr.  1167  ;     Graham  v.  Penn.  Ins.  Co.,  2  Wash. 
Grant  v.  Parkinson,  Marsh.  Ins.  97.     C.  C.  R.  113. 

See  also  cases  cited,  ch.  14,  sect.  1;         8  Snell   v.   Delaware   Ins.    Co.,    1 

Alsop    v.    Commercial   Ins.    Co.,    1     Wash.  C.  C.  R.  509. 

Sumn.  R.  451.  9  Pim  v.  Reid,  6  Man.  &  Gr.  1. 

4  Alsop  v.  Com.  Ins.  Co.,  1  Sumn. 
R.  451. 
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SECTION    XIV.       THAT    THE    SUBJECT    WAS    WITHIN    THE    DESCRIP- 
TION   OF    THE    RISKS. 

2129.  In  order  to  recover  for  a  loss,  the  plaintiff  must  prove 
that  the  subject  loas  within  the  limits  of  the  risk,  as  to  time, 
place,  or  other  circumstances.1 

It  must  appear  that  the  subject  was  put  at  risk  within  a 
reasonable  time  from  the  making  of  the  policy.2 

In  an  action  on  a  policy  upon  a  ship  from  Portsmouth  to 
Quebec,  to  prove  that  she  sailed  on  the  voyage,  evidence  was 
given  that  she  was  seen  going  out  with  other  ships  for  Spit- 
head  ;  Lord  Ellenborough  said :  "  You  must  show  that  she 
was  at  Portsmouth  on  the  voyage  insured."  3  The  same  judge 
considered  that  evidence  of  the  shipment  of  the  cargo  insured, 
and  of  the  sailing  of  the  vessel  under  a  license  for  the  voyage 
insured,  was  evidence  that  she  sailed  on  that  voyage.4 

To  prove  that  the  property  insured  was  shipped,  the  plain- 
tiff produced  a  paper  made  under  the  direction  of  a  statute, 
which  a  clerk  in  the  custom-house  stated  to  be  an  official 
paper,  containing  an  account  of  the  cargo  which  had  been  ex- 
amined by  the  searcher,  the  original  being  sent  out  in  the  ship. 
Mr.  Justice  Chambre  ruled,  that  this  was  sufficient,  being  a 
paper  made  under  authority  of  an  act  of  Parliament  by  an  offi- 
cer appointed  for  the  purpose,  and  lodged  as  an  official  docu- 
ment in  the  custom-house.5 
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2130.  Fire  policies  often  provide  the  kind  of  proof  of  loss  to 
be  furnished  by  the  assured.6 

2131.  It  is  not  only  necessary  to  prove  that  the  subject  was 

1  Le  Pypre  v.  Parr,  2  Yern.  716.  6  Rutledge  v.    Burrell,    1    H.  Bl. 

2  Mount  v.  Larkins,  8  Bin?.  108.  254  ;  Oldman  v.  Bewick,  2  id.  577,  n.  ; 

3  Cohen  v.  Hinckley,  2  Camp.  51.  Wood  v.  Worsley,  ibid.  574  ;  S.  C., 

4  Marshall  v.  Parker,  2  Camp.  69.  Worsley  v.  Wood,  6  T.  R.  710. 

5  Johnson  v.  Ward,  6  Esp.  R.  47. 
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at  risk  within  the  terms  of  the  policy,  but  it  must  also  appear 
by  direct  proof,  or  from  sufficient  ground  of  presumption,  that 
the  loss  happened  while  it  was  within  those  risks. 

Thus,  under  a  policy  for  a  particular  voyage,  it  must  appear 
that  the  loss  happened  upon  that  voyage.1 

2132.  The  plaintiff  must  not  only  prove  an  extraordinary 
peril,  but  also  that  the  loss  was  caused  thereby.2 

In  a  suit  for  a  partial  loss  upon  a  policy  on  blankets  in- 
sured from  England  to  the  United  States,  the  defence  was  that 
the  damage  arose  from  the  manufacture  or  packing,  and  not 
from  sea-damage.  They  were  spotted  in  a  peculiar  manner, 
resembling  the  effect  of  sulphuric  acid.  Evidence  was  admit- 
ted in  defence,  that  various  parcels  of  blankets  from  the  same 
manufactory,  by  other  ships  the  same  year,  were  damaged  in  a 
similar  manner.3 

2133.  Under  an  allegation  of  loss  by  the  barratry  of  the 
master,  it  was  held  by  Lord  Kenyon  and  the  other  judges  of 
the  King's  Bench,  that  the  plaintiff  is  not  required  to  prove 
that  the  master  ivas  not  owner,  though  the  fact  of  his  not  being 
so  is  an  essential  requisite  to  the  plaintiffs  recovery,  and  by 
alleging  barratry  it  is  impliedly  alleged  that  he  is  not  so ;  that 
is,  the  presumption  is  that  the  master  is  not  owner,  and  the 
defendant  must,  in  the  first  instance,  prove  that  he  is  so,  if 
that  is  the  ground  of  defence.4     And  under  such  a  declaration, 
it  is  sufficient  to  prove  the  misconduct  of  a  person  then  acting 
as  master,  without  further  proof  that  he  was  so  in  fact.5 

2134.  It  being  proposed  in  defence,  to  prove  that,  by  custom, 
a  survey  of  the  cargo  by  the  officers  of  the  port,  before  it  was 
unloaded,   was   essential  to  a  claim  for  partial  loss  by  sea- 

1  Marshall  v .  Parker,  2  Camp.  69.      144  ;  Leftwitch  v.  St.  Louis  Perpet. 

2  Coles  v.  Mar.  Ins.  Co.,  3  Wash.     Ins.  Co.,  5  La.  Ann.  Rep.  706. 

C.  C.  R.  159;  and  see  Coffin  v.  Phosn.  3  Bradford   v.    Boylston  Ins.    Co., 

Ins.  Co.,   15  Pick.   R.  291;    Louis-  11  Pick.  162. 

ville  Mar.  Ins.  Co.  v.  Bland,  9  Dana's  4  Ross  v.  Hunter,  4  T.  R.  33.    See 

R.  (Kent.)  145  ;  Fleming  v.  Mar.  Ins.  Marsh.  Ins.,  2d  ed.  531. 

Co.,4  Whart.59;  S.C.,3  Watts&S.  3  Rossi'.  Hunter,  4  T.  R.  33. 
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damage,  the  evidence  was  rejected,  since  it  would  be  in  effect 
introducing  a  new  condition  into  the  policy.1 

2135.  In  case  of  abandonment,  the  assured  will  be  restricted 
in  his  evidence  to  the  cause  assigned  at  the  time  of  making 
the  abandonment.2 

2136.  To  establish  a  claim  for  a  loss  by  capture,  the  plain- 
tiff proved  that  the  ship  was  captured  by  a  privateer  carrying 
Spanish  colors,  and  carried  into  Porto  Rico,  and  had  not  been 
heard  from  for  three  years   subsequently.      This  was  held 
sufficient  without  proof  of  condemnation.3 

2137.  The  plaintiff  in  a  suit  on  a  policy,  having  proved  a 
capture,  and  recapture,  a  question  was  made  whether  he  was 
bound  to  produce  the  proceedings  of  the  Admiralty  Court  to 
show  the  amount  of  salvage.      Sir  J.  Mansfield,  C.  J.  :   "It  is 
true  that  a  capture  simply   proved   establishes   a  total  loss : 
but  where  the  plaintiff,  in  the  same  breath,  proves  a  recap- 
ture, there  is  an  end   of  the   capture  and  total  loss,  and  the 
plaintiff  is  entitled  to  a  partial  loss  only,  which  he  must  make 
out  by  evidence."* 

2138.  Upon  the  allegation  that  the  ship,  with  the  goods  in- 
sured on  board,  was  "  arrested"  and  the  goods  "  seized,  de- 
tained,  and  confiscated,"  Lord  Ellenborough  ruled   that   the 
said   "  averment  was  sufficiently  sustained  by  proof  that  the 
goods  were  forcibly  taken  possession  of  by  the  officers  of  a  for- 
eign government."  5 

2139.  If  it  is  proved  that  the  vessel  sailed  on  the  voyage  in- 
sured, and  has  not  been  heard  of  for  so  long  a  time  as  to  af- 
ford a  presumption  of  her  being  lost,  this  will  be  sufficient 
proof  of  an  averment   of  a   total    loss  by  the  perils  of  the 
seas.6 

1  Rankin  v.  American  Ins.  Co.,  1        4  Thellusson  v.  Shedden,  5  B.  &  P. 
Hall,  619.    And  see  Bentaloe  v.  Pratt,     229. 

Wallace,  60.  5  Carruthers    v.    Gray,    3    Camp. 

2  Craig  et  al.  v.  Un.  Ins.  Co.,  6     142. 

Johns.  R.226.     See  alsoch.  17,  sect.         6  Roster  v.  Innes,  R.  &  M.  333: 
11.  and  see  cases  cited,  No.  1496. 

3  Ruan  v.  Gardner,  1  Wash.  C.  C. 
R.  145. 

VOL.  ii.  57 
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It  will  be  sufficient,  if  she  has  not  been  heard  from  at  the 
port  of  departure.1  And  it  is  not  necessary  to  prove  that  she 
has  not  been  heard  from  at  the  port  of  destination.2  No  par- 
ticular time  is  a  ground  of  such  presumption ;  it  must  depend 
on  the  voyage  and  other  circumstances.3 

An  insurance  being  on  time,  and  the  vessel  not  heard  from 
after  the  period  of  the  risk,  it  is  a  question  for  the  jury,  whether, 
under  the  circumstances  proved,  it  was  lost  during  that  period.4 

2140.  An  averment  of  loss  by  any  peril  insured  against,  is 
supported  by  proof  of  loss  by  such  peril,  occasioned  by  some 
other  peril  insured  against,  as  by  capture  in  consequence  of 
wreck,5  or  of  barratrous  conduct  of  the  master.6 

2141.  The  seaworthiness  of  the  ship  at  the  beginning  of  the 
voyage  is  not  a  ground  of  presumption,  that  all  the  repairs 
that  became  necessary  within  the  period  of  the  risk,  or  a  pas- 
sage, were  rendered  necessary  by   extraordinary  perils;  the 
burden  of  proof  is  still  on  the  assured  otherwise  to  prove  the 
damage  to  have  been  the  effect  of  the  extraordinary  operation 
of  the  perils  insured  against.7 

2142.  Where  a  foreign  sentence  is  only  primd  facie  evi- 
dence, under  a  policy  "  against  all  risks,"  it  has  been  held  that 
the    sentence  of  a  foreign  vice-admiralty  court   condemning 
the  vessel  is  not  conclusive;  or,  in  other  words,  a  wrong  de- 
cision is  not  one  of  the  risks  insured  against,  and  so  the  proof 
of  condemnation  is  not  evidence  of  a  total  loss.6 

1  Twemlow  v.  Oswin,  2  Camp.  85  ;  of  the  vessel.      Boulay  Paty,    Droit 
Newby  v.  Read,  Park,  Ins.,  7th  ed.  Com.,  torn.  4,  p.  245,  ed.  1823. 
106;  Green  v.  Brown,  2  Str.  1190.  5  Green    v.    Elmlie,  Peake's  Gas. 

2  Koster  ».   Reed,  6  B.  &  C.  19  ;  212. 

S.  C.,  9  D.  &  R.  2.  6  Arcangelo  v.  Thompson,  2  Camp. 

3  Cohen  v.  Hinckley,  2  Camp.  51  ;  620.     In  Goldsmidt  v.  Whitmore,  3 
Houstman  v.  Thornton,  Holt's  R.  242.  Taunt.  508,  only  the  barratrous  act  is 
See  also  supra,  Vol.   I.  p.  628,  No.  specifically  alleged  ;  the  proxima causa, 
1099.  being  the  consequent  seizure  and  con- 

4  Brown  r>.  Neilson,  1  Caines's  R.  demnation,  are  not  specified. 

525.     By   the  French  law,  the  pre-        '  Donnell     v.    Col.    Ins.    Co.,    2 

sumption  is,  that  the  loss  took  place     Sumn.  366. 

immediately  after  the  last  intelligence        8  Goix  r.  Knox,  1  Johns.  Cas.  337. 
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2143.    Under  a  count  for  a  total  loss,  the  plaintiff'  may  prove 
a  partial  loss.1 


SECTION    XVI.       THE    AMOUNT    OF    THE    LOSS. 

2144.  The  assured  must  not  only  prove  that  there  has  been 
a  loss,  but  he  must  also  prove  its  amount. 

If  he  proves  a  total  loss,  the  amount  is  shown  by  the  proof 
of  the  amount  of  his  interest.  So  if  a  part  of  the  goods  are 
utterly  destroyed,  their  value  in  the  policy  will  show  the 
amount  of  the  loss. 

A  partial  loss  may  be  proved  under  a  declaration  for  a  total 
loss.2 

Iu  a  partial  loss  on  the  vessel,  proof  of  the  amount  of  repairs 
and  expenses  determines  that  of  the  loss.3 

It  being  proved  that  a  vessel  ran  upon  rocks,  but  no  evi- 
dence being  given  of  the  amount  of  damage,  Abbott,  C.  J. 
(afterwards  Lord  Tenterden)  ruled  for  nominal  damage.4 

A  partial  loss  on  goods  under  a  marine  policy  is  proved  by 
showing  the  ratio  of  the  damage  and  expenses  to  the  value  of 
the  goods.5 

The  manner  of  settling  a  partial  loss  under  fire  policies  of 
the  different  forms  has  already  been  stated,6  and  it  must  be 
proved  accordingly.7 

Under  the  English  rule  as  to  interest  in  profits,  namely,  that 
it  must  be  shown  that  there  would  have  been  a  profit,  it  seems 
to  follow  that  the  assured  must,  under  an  open  policy,  or  in 
case  of  a  partial  loss,  prove  what  the  amount  of  the  profit 
would  have  been  ;  8  but  where  the  better  rule  prevails  of  esti- 

1  Page  v.  Rogers,  Marsh.  Ins.  731 ;  damage,  if  any  were  given,  should  not 
Watson  v.  Ins.  Co.  of  N.  A.,  1  Bin-  be  less  than  the  rate  of  exception, 
ney,  47.     See  cases  supra,  ch.  27.  5  See  supra,  ch.  16,  sect.  4. 

2  See  supra,  sect.  15.  6  Supra,  ch.  16,  sect.  6. 

3  See  supra,  ch.  16,  sect.  2.  7  See   also   Hoffman    v.    Western 

4  Tanner  v.  Bennett,   1  R.   &  M.  Mar.  &  F.  Ins.  Co.,  1  Louisiana  Ann. 
182;    S.   C.,    1   Dow,  207.     But  in  R.  217  ;  Marchesseau   v.   Merchants' 
such  case,  under  a   policy  with  the  Ins.  Co.,  1  Rob-.  R.  (La.)  438. 

usual  exception  of  losses  under  three        8  See  supra,  Vol.  I.   p.   180,  No. 
or  five  per  cent,  unless  general,  the    317. 
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mating  the  profits  in  proportion  to  the  value  of  the  goods,  the 
proof  of  loss  will  be  similar  to  that  of  the  loss  on  the  goods.1 

The  amount  awarded  to  the  assured  for  the  value  of  a 
building  destroyed  by  order  of  the  municipal  authorities,  to 
stop  the  spreading  of  a  fire,  is  not  evidence  of  its  value  as  be- 
tween the  assured  and  underwriters.2 

The  assured 's  affidavit  and  statements  on  examination  con- 
cerning the  loss,  in  pursuance  of  stipulations  in  the  policy, 
having  been  introduced  without  objection,  have  been  held  to 
be  evidence  to  the  jury  of  the  amount  of  the  loss.3 

It  has  been  held  in  a  Pennsylvania  case,  that,  under  a  dec- 
laration for  a  total  loss  by  capture,  without  abandonment,  the 
jury  may  estimate  the  spes  recuperandi,  and  deduct  it  from 
the  amount  insured.4  It  has  been  objected  to  the  estimate  of 
the  spes  recuperandi,  that  it  must  necessarily  be  too  vague  and 
loose.5 

2145.  In  reinsurance,  the  damage  will  include  the  expense 
of  defending  against  the  claim  of  the  original  assured,  provided 
the  original  underwriter  was  justified  in  contesting  the  claim.6 

2146.  In  double  insurance,  the  assured  may  recover  against 
either  set  of  underwriters  the  whole  amount  insured  by  them.7 
But  if  a  part  has  been  recovered  against  one  set,  only  the  ex- 
cess can  be  recovered  against  the  others.8 

2147.  In  England  the  courts  have  refused,  in  many  cases, 
to  allow  interest.9 

In  a  case  decided  in  1823,  upon  a  life  policy,  the  amount 
insured  was  payable  at  the  expiration  of  six  months  after  proof. 

1  See  supra,  Vol.1,  p.  180,  No.  317.    v.  Protection  Ins.   Co.,  1  Story's  R. 

2  Pentz   v.   ^Etna  F.   Ins.   Co.,  9     458. 

Paige's  Chan.  R.  569.  7  Newley  v.  Reed,  1  W.  Bl.  416  ; 

3  Moore  v.  Prot.  Ins.  Co.,  29  Maine  Rogers  i'.  Davis,  2  Park,  Ins.  423  ; 
R.  97.  Davis  v.  Gildart,  ibid.  424  ;  Lucas  v. 

4  Watson  v.  Ins.  Co.  of  N.  Am.,  1  Jefferson  Ins.  Co.,  6  Cowen,  635. 
Binney,  47.     See  Barber  v.   French,  8  Lucas   v.  Jefferson   Ins.    Co.,  6 
Doug.  281.  Cowen,  635. 

5  See  supra,  No.  1507.  9  Kingston  v.  M'Intosh,  1  Camp. 

6  Hastie  v.  De  Peyster,  3  Caines's  518. 
R.   190;    New   York  Mar.  Ins.  Co. 
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On  the  question  whether  interest  could  be  recovered  after  the 
six  months,  the  claim  for  the  allowance  of  it  was  rejected 
by  Abbott,  C.  J.  and  his  associates.1  But  in  a  more  recent 
case,  the  same  judge  intimated  that,  under  some  circum- 
stances, interest  might  be  recovered.  It  was  the  case  of  a  loss 
on  the  western  coast  of  South  America,  in  1822.  The  trial 
in  the  suit  on  the  policy  in  England  was  in  1828.  Lord  Ten- 
terden  said  to  the  jury :  "  The  assured  cannot  recover  interest 
(which  it  is  in  many  cases  desirable  that  he  should),  unless  he 
has  made  application  to  the  insurer  to  pay  the  amount  of  the 
loss,  and  has  notified  to  him  the  ground  of  such  his  applica- 
tion.'^ 

Though  it  was  laid  down  in  one  New  York  case,  that  the 
allowance  of  interest  is  a  matter  wholly  within  the  discretion 
of  the  jury,3  yet  the  doctrine  stated  by  Lord  Tenterden  is 
substantially  that  which  has  prevailed  for  a  long  time  in  the 
United  States.  The  practice  is  to  allow  interest  from  thirty 
or  sixty  days  after  the  abandonment  with  the  exhibition  of 
preliminary  proof  in  case  of  total  loss,  or  exhibition  of  proof 
in  a  partial  loss ;  demand  of  the  loss  in  either  case  being  im- 
plied by  the  exhibition  of  the  proof.4 

The  interest  is  allowed  on  the  ground  of  a  demand  having 
been  made,  and  that  the  assured  has  been  ready  to  receive 
payment  of  the  loss  ;  for  the  interest  is  due,  not  in  virtue  of  an 
agreement  to  pay  it,  but  on  account  of  the  detention  of  the 
amount  when  it  ought  to  have  been  paid.5 

Accordingly,  where  the  underwriters  were  prevented  from 

1  Higgins  v.  Sargent,  2  B.  &  C.  5  Depeau    v.   Russel,  1  Brev.    R. 
348.  441;  Oriental  Bank  v.  Tremont  Ins. 

2  Bain  r.  Case,  3  C.  &  P.  496.  Co.,   4  Mete.   R.   1  ;   Webb  v.  Prot. 

3  Neilson  w.  Col.  Ins.  Co.,  Uohns.  Ins.     Co.,    6    Ohio    R.     456;     and 
R-  301.  M'Laughlin    v.   Washington    County 

4  Jumel  v.  Mar.  Ins.  Co.,  7  Johns.  Mut.   Ins.   Co.,   23    Wend.  R.  525; 
R.  412;  and  see  Newell  v.  Griswold,  and    Hallett    v.    Phcen.    Ins.    Co.,  2 
6  id.  45;  Catlett  v.  Pacific  Ins.  Co.,  Wash.  C.  C.  R.  279;  and  Osacar  v. 
1  Wend.  561  ;  1  Paine,  619  ;  Pacific  Louisiana   Ins.    Co.,  5  Martin's    R. 
Ins.   Co.  v.  Catlett,  4  Wend.  75  ;  1  N.  S.  (La.)  586. 

Hall's  R.  261,  n. 

57* 
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making  payment  of  a  loss  by  being  cited  by  a  creditor  of  the 
assured  to  answer  as  garnishees,  it  was  held  that  they  were  not 
liable  for  interest  during  the  time  of  being  so  prevented.1 

So  where  the  assured  demanded  a  total  loss,  and  the  under- 
writers were  ready  to  pay  a  partial  loss,  which  only  was  due, 
interest  was  not  allowed.2 

214S.  In  Pennsylvania,  interest  was  allowed  on  money  ad- 
vanced for  purposes  of  general  average,  from  the  time  of  mak- 
ing the  advance.3 

2149.  In  respect  to  interest  on  a  loan  on  bottomry,  since,  by 
the  successful  termination  of  the  voyage,  the  marine  interest 
as  well  as  the  sum  lent  becomes  due,  the  whole  forms  an  ag- 
gregate debt ;  interest  at  the  ordinary  rate  should  be  allowed 
after  the  bond  is  due,  on  the  amount  of  the  sum  lent  and  the 
bottomry  interest.4 

SECTION    XVII.        NOTICE    OF    THE    LOSS. 

2150.  Under  the  stipulation  that  the  loss  shall  be  paid  in 
thirty,  sixty,  or  ninety  days  after  notice  and  adjustment,  the 
assured  must,  besides  proof  of  the  loss,  give  evidence  of  notice, 
and  also  of  the  exhibition  of  the  preliminary  proof.5 

SECTION    XVIII.       ADJUSTMENT. 

2151.  The  adjustment  of  a  loss  by  the  underwriter  is  an 
acknowledgment  of  it,  which  binds  him,  unless  it  is  made  un- 
der a  mistake. 

Proof  of  an  adjustment  is  prima  facie  evidence  of  the  loss  ; 
and  sufficient  until  it  is  rebutted  by  proving  that  it  was  made 

1  Oriental  Bank  v.  Tremont  Insur-        3  Sims  v.  Willing,  8  S.  &  R.  103. 

O  ' 

ance  Co.,  4  Mete.  R.  1.  4  Per  Story,  J.,  Ship  Packet,  Bar- 

2  Depeau   v.   Russel,  1    Brev.   R.     ker,  Master,  3  Mason,  255. 

441.    See  Hubbard  D.Jackson,  Marsh.         5  l  Johns.  Cas.  408,  n.  ;   1  Wash. 
Ins.  647,  cited  2  Am.  Ins.  1203,  as  to     C.  C.  R.  145. 
interest  on  an    adjustment,    the   rule 
being  the  same  as  stated  in  the  text. 
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under  a  mistake  of  fact  ; 1  and  it  may  be  given  in  evidence 
under  the  count  on  the  policy,  or  one  on  an  account  stated.2 

It  being  verbally  agreed  between  the  assured  and  one  of  the 
underwriters,  that  the  latter  should  pay  a  certain  sum  for  a 
loss,  and,  if  it  should  be  settled  with  the  other  underwriters  at 
a  less  amount,  the  surplus  should  be  repaid,  and  an  indorse- 
ment was  made  upon  the  policy,  "  Settled  a  particular  average 
loss  of  £54  10s.  and  lie?,  per  cent."  The  loss  being  settled 
at  a  less  rate  with  the  other  underwriters,  it  was  held  by  Dal- 
las, C.  J.  and  his  associates,  in  an  action  by  the  underwriter  to 
recover  back  the  surplus,  that  evidence  of  the  verbal  agree- 
ment was  admissible  in  support  of  the  claim,  notwithstanding 
the  indorsement,  on  the  ground  that  it  was  a  distinct  agree- 
ment; 3  but  this  construction  is  plainly  inconsistent  with  the 
indorsement.  Mr.  Arnould  suggests  a  practice  to  pay  a  certain 
sum  on  account,  and  settle  the  amount  subsequently,  when 
the  deficiency  is  to  be  paid,  or  the  excess  refunded.  But  this 
seems  not  to  be  a  sufficient  vindication  of  the  decision,  which 
appears  not  to  be  consistent  with  acknowledged  principles,  if 
the  indorsement  was  so  made  as  to  be  the  written  agreement 
of  the  underwriter,  as  the  case  assumes  it  to  have  been.4 

SECTION    XIX.       EVIDENCE    IN    DEFENCE. 

2152.  It  does  not  appear  distinctly  whether  the  vessel  is 
presumed  to  be  seaworthy  until  evidence  to  the  contrary  is 
offered  by  the  underwriters,  or  the  assured  must,  in  the  jirst 
place,  prove  the  seaworthiness. 

Mr.  Justice  Story  says,  the  burden  of  proof  rests  on  the  as- 

1  Supra,  Vol.  II.  p.  495,  No.  1815.  proof  that  it  was  made  under  a  mis- 

2  Herbert   v.  Champion,   1    Camp,  take  of  law ;   but  this  appears  to  be 
276,  n. ;  Sheriff  v.  Potts,  5  Esp.  R.  erroneous,  at  least  as  a  general  doc- 
96;  Rodgers  v.  Maylor,  Marsh.  Ins.,  trine.     See  supra,  No.  1818. 

2d  ed.  634,682;  2  Chit.  PL,  6th  Am.  3  Russell     v.    Dunskey,    6   J.    B. 

ed.,  5th   Lond.    182,   and   authorities  Moore,  233. 

there    cited.      Hughes   on   Ins.  472.  4  See  supra,   No.   1815,  and  cases 

Lord  Kenyon  is  reported  to  have  said,  there  cited. 

that  an    adjustment  was  defeated  by 
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sured ;  for  the  existence  of  seaworthiness  at  the  commence- 
ment of  the  voyage  is  a  condition  precedent,  implied  by  law, 
to  the  attaching  of  the  policy.1 

It  being  objected  at  the  trial,  that  the  assured  had  given  no 
evidence  that  the  ship  was  seaworthy,  Mr.  Justice  Washington 
left  it  to  the  jury  whether  the  vessel  was  seaworthy,  "  there 
being  no  evidence  to  the  contrary."2  This  was,  in  effect, 
adopting  the  presumption  of  seaworthiness. 

The  doctrine  laid  down  by  the  Supreme  Court  of  Massa- 
chusetts is,  that,  in  case  of  objection  to  the  payment  of  a  loss 
on  the  ground  of  unseaworthiness,  the  presumption  is  in  favor 
of  seaworthiness,  and  the  burden  on  the  underwriter  to  prove 
unseaworthiness  ;  so  if  the  assured  claims  a  return  of  premium 
on  the  ground  of  unseaworthiness,  the  presumption  is  in  favor 
of  seaworthiness.3 

The  question  is  of  little  practical  importance,  since,  if  the 
burden  is  on  the  assured  in  the  first  place,  very  general  evi- 
dence of  seaworthiness  at  the  commencement  of  the  risk  will 
be  sufficient  to  throw  the  burden  of  proving  the  unseaworthi- 
ness upon  the  underwriter,  if  this  is  the  ground  of  defence. 

In  a  New  York  case,  it  appeared  that  the  vessel  was  out  of 
fuel  and  lights  before  the  termination  of  the  voyage  ;  the  court 
said  that  this  threw  the  burden  upon  the  assured,  of  proving 
that  the  vessel  was  sufficiently  fitted  out  in  these  respects;4 
which  supposes  that,  if  the  burden  was  on  the  assured  in  the 
first  place,  it  was,  at  the  most,  only  that  of  giving  general  and 
slight  evidence. 

^j 

The  seaworthiness  or  unseaworthiness  of  the  ship  at  the  be- 
ginning of  the  voyage  may  be  inferred  from  subsequent  events. 
"If,"  says  Mr.  Justice  Washington,  "  a  vessel,  after  she  com- 
mences her  voyage,  becomes  unfit  to  prosecute  it,  and  has 

1  Tidmarsh   v.  Washington  F.   &  3  Paddocks.  Franklin  Ins.  Co.,  11 
M.  Ins.  Co.,  4  Mason,  439.  Pick.  227. 

2  Popleston   v.   Kitchen,  3  Wash.  4  Fontaine  v.  Phcen.  Ins.  Co.,  10 
C.  C.  R.   138.     See   also  Talcot   v.  Johns.  R.  58. 

Com.  Ins.  Co.,  2  Johns.  R.  124  ;  and 
see  supra,  ch.  8,  sect.  2. 
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been  exposed  to  no  extraordinary  perils  of  the  sea,  this  may 
raise  a  strong  presumption  of  her  having  been  unseaworthy,  so 
as  to  call  upon  the  assured  to  give  stKong  evidence  to  repel  the 
presumption."  l 

A  vessel,  being  found  to  be  decayed  after  a  passage  from 
New  York  to  Bermuda,  this  was  considered  to  be  evidence  of 
her  having  been  unseaworthy  before  sailing.2 

It  being  proved  that  the  vessel  was  seaworthy  at  the  begin- 
ning of  the  risk,  it  will  be  presumed  to  continue  so  until  proof 
to  the  contrary.3 

The  underwriters  are  prima  facie  to  be  considered  liable  for 
the  boat  as  an  appurtenance  to  the  ship,  and  if  they  object  that 
it  was  improperly  slung  at  the  stern,  the  burden  is  on  them  to 
establish  this  by  evidence.4 

2153.  The  defence  being  that  the  assured  did  not  comply 
with  the  implied  warranty  to  sail  with  convoy  under  the  Brit- 
ish convoy  act,  the  burden  of  proof  is  on  the  defendant.5     In 
an  action  on  a  policy  upon  a  vessel,  the  defence  was,  that  she 
illegally  sailed  from  Jamaica  without  convoy.     The  defendants 
produced  parol  testimony,  that  Admiral  B.,  on  that  station,  was 
the  proper  officer  for  appointing  convoy,  and  that  he  gave  li- 
cense to  sail  without  convoy ;  it  was  held  not  to  be  sufficient, 
without  producing  evidence  of  the  admiral's  authority.6 

2154.  If  the  defence  is  an  alleged  forfeiture  of  the  insurance 
by  a  violation  of  law,  the  burden  is  on  the  underwriters  to 
prove  the  violation.'7 

Thus,  insurance  being  to  a  port  within  a  certain  extent  of 
territory,  in  which  some  of  the  ports  were  hostile,  and  others 

1  Court  and  Edwards  v.  Del.  Ins.         3  Martin  v.  Fishing   Ins.  Co.,   20 
Co.,  2  Wash.   C.  C.  R.   480.     See    Pick.  389. 

also  Watson  &  Hudson  v.  Ins.  Co.  of  4  Hall  v.  Ocean  Ins.  Co.,  21  Pick. 

N.  A.,  2  Wash.  C.  C.  R.  480  ;  Tal-  472. 

cot  v.  Com.  Ins.  Co.,    2  Johns.   R.  5  Thornton    v.    Lance,    4    Camp. 

124  ;  Munro  v.  Vandam,  1  Park,  Ins.  231. 

133  ;    Patrick   v.   Hallett,    3   Johns.  6  De  Aguilar  v.  Tobin,  2  Marsh.  R. 

Cas.  76  ;  Emerigon,  vol.  1,  p.  190.  265  ;  Holt,  185. 

2  Warren   v.    United   Ins.    Co.,    2  '  Thornton  et  al.  w.  Lance  et  a].,  4 
Johns.  Cas.  231.  Camp.  231. 


682  EVIDENCE.  [CHAP.  xxix. 

neutral,  the  presumption  was,  that  the  vessel  was  destined  to 
a  neutral  port.1  The  defence  against  a  claim  for  a  loss  by  fire 
being  that  the  assured  himself  set  fire  to  the  buildings,  it  was 
held,  that  the  facts  must  be  as  fully  proved,  as  in  an  indict- 
ment for  setting  fire  to  a  building.2 

2155.  It  has  been  held,  that  proof  of  a  parol  waiver  by  the 
underwriters  of  forfeiture  by  noncompliance  with  a  law,  is 
inadmissible.3 

2156.  When  the  underwriters  resist  a  claim  for  a  loss  by 
the  barratry  of  the  master,  on   the  ground   of  his  being   an 
owner,  the  burden  is  on  them  to  prove  his  ownership.4 

2157.  In  case  of  defence  by  the  underwriters  on  the  ground 
of  negligent  navigation  or  deviation,  the  burden  of  proof  is  on 

them.5 

Where  the  defendants  proved  delay,  for  purposes  of  trade,  at 
the  West  India  ports  where  the  vessel  touched,  to  rebut  which 
the  plaintiff  proved  that  it  was  customary  to  delay  on  similar 
voyages  for  that  purpose,  and  the  question  arose  whether  the 
delay  in  the  particular  case  was  unreasonable,  it  was  held,  that 
the  burden  was  on  the  defendants  to  prove  that  the  delay  was 
unreasonable.6 

2158.  It  should  seem,  from  the  nature  of  the  case,  that  it  is 
incumbent  on  the  assured  to  prove  the  disclosure  of  material 
facts  after  it  appears  that  there   were  such,  since  the  under- 
writers may  well  be  supposed  not  to  have  the  means  to  prove 
that  he  did  not  disclose  them.7 

But  it  has  been  held  in  Massachusetts,  that  the  burden  was 
on  the  underwriters  to  prove  that  the  fact  of  the  vessel's  being 
a  missing  one  was  not  disclosed,  or  that  any  material  fact  was 
concealed. 

*  Anon.,  1  Chit.  R.  49.  6  Col.  Ins.  Co.  v.  Catlett,  12  Wheat. 

2  Thurtell  v.  Beaumont,  8  Moore,     383. 

612-1  Binw.  339.  7  Livingston  v.  Delafield,  3  Caines's 

3  Furnell  v.  Thomas,  5  Bing.  188.  R.    49.      Accordingly,    the    assured 

4  Ross  v.   Hunter,   4   T.    R.  33  ;  should  be  careful  to  preserve  evidence 
Marsh.  Ins.  531.  of  such  disclosures. 

5  Tidmarsh  v.  Wash.  F.  &  M.  Ins. 
Co.,  4  Mason,  439. 
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2159.  It  has  been  ruled  in  England,  that  the  assured  can- 
not allege  a  high  premium  as  a  ground  of  presumption  that 
facts  enhancing  the  risk  were  taken  into  consideration  by  the 
parties    in    making    the    contract.1      But    this    may    well    be 
doubted.2 

Under  defence  on  the  ground  of  concealment,  unless  the 
facts  concealed  are  obviously  material,  the  underwriters  must 
prove  them  to  be  so.3 

Proof  that  insurance  was  made  at  the  same  rate  of  premium, 
by  underwriters  with  a  knowledge  of  the  fact  in  question,  and 
by  others  without  such  knowledge,  has  been  introduced  with- 
out objection,  to  show  that  the  fact  was  not  material.4 

News  of  the  loss  having  reached  the  place  where  the  assured 
resided,  and  being  known  to  his  clerk  before  the  policy  was 
made,  the  loss  was  presumed  to  be  known  to  the  assured.5 

Upon  the  question,  whether,  if  news  of  the  loss  had  arrived 
at  the  place  of  residence  of  the  assured  before  the  policy  was 
effected,  it  must  be  presumed  to  be  known  to  him,  the  authori- 
ty of  Roccus  6  and  Emerigon 7  was  cited  to  the  affirmative  ; 
but  it  was  replied,  that  their  statements  were  merely  positive 
regulations  on  the  subject,  for  which  Pothier  8  was  cited.9 

It  does  not  appear  upon  what  ground  any  general  presump- 
tion can  be  made ;  it  seems  to  be  a  question  for  the  jury  in 
the  particular  case. 

2160.  Where  the  suit  at  law  is  in  the  name  of  the  nominal 
assured,  for  the  benefit  of  the  party  in  interest,  a  court  of  law 
will,  on  motion,  interfere,  upon  equitable  grounds,  to  prevent 
the  defendants  from  availing  themselves  of  a  release  or  other 
defence,  which  would  have  been  good  against  the  nominal 
plaintiff,  but  which  is  not  an  equitable  one  as  against  the  parly 
interested.™ 

1  Von  Lindenau  v.  Desborough,  3        5  Stewart  v.    Dunlop,    Park,    7th 
C.  &  P.  353.  ed.  320  ;  Marsh.  Ins.,  2d  ed.  467. 

2  Fiske   v.   New  Eng.    Mar.    Ins.        6  N.  73. 

Co.,  15  Pick.  310.  7  Vol.  II.  pp.  124,  125,  130,  133. 

3  Ruggles  v.  Gen.  Int.  Ins.  Co.,  4        8  ASS.  21. 
Mason's  R.  74.  9  3  Caines's  R.  51. 

4  Fiske  v.  New  Eng.  Ins.  Co..   15         10  Gibson   v.   Winter,   5   Barn.  & 
Pick.  R.  310.  Ad.  96.     Lord  Denraan,  C.  J.,  cites 
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2161.  A  loss  being  alleged,  by  the  assignee  of  the  policy 
on  freight,  to  be  by  barratry  of  the  master  and  crew  in  fraud- 
ulently going  off  with  the  vessel,  it  was  held  by  the  Supreme 
Court  of  Louisiana,  that  assent  to  the  barratry  by  the  person 
to  whom  the  vessel  had  been   transferred,  and  who  was  on 
board,  was  not  to  be  presumed.1 

2162.  Where,  after  a  judgment  against  the  underwriters  for 
a  total  loss,  the  assured  cancels  the  bill  of  lading  and  relin- 
quishes his  remedy  against  the  owners  of  the  vessel  for  the 
loss,  and  disables  himself  from  subrogating  the  underwriters  in 
his  place,  in  respect  to  such  claim,  it  is  held  by  Mr.  Chancellor 
Walworth,  that  the  underwriters  are  entitled  to  a  deduction  of 
the  value  of  such  claim  or  remedy  from  the  amount  of  the  to- 
tal loss.2 

2163.  Where  the  whole  loss  by  collision  of  two  vessels  has 
been  paid  by  the  underwriters  on  one  of  them,  and  the  owners 
of  that  one  sue  those  of  the  other,  on  account  of  the  collision, 
the  latter  have  no  right,  in  determining  the  damage;  to  deduct 
the  amount  so  paid  by  the  insurers? 

2164.  A  life  policy  subject  to  forfeiture  for  false  statements 
is  not  conclusively  forfeited  by  the  death  of  the  party  by  a  dis- 
ease with  which  he  was  afflicted  at  the  time  of  the  policy  being 
taken  out,  under  the  statement  that  he  was  not  afflicted  with 
any  disease  tending  to  shorten  life.4 

2165.  In  an  action  on  a  fire   policy  by  the  assignees,  the 
provision,  that  the  policy  "  was  accepted  upon  the  representa- 
tion of  the  said  assured,"  refers  to  the  representation  made  by 
the  original  assured.5 

2166.  The  assured's  accepting  the  vessel  when  repaired  by 

Legh  v.  Legh,  1  B.  &  P.  447  ;  Payne  3  Yates  v.  White,  4  Bing.  N.  C. 

v.  Rogers,  Doug.  391 ;  Jones  v.  Her-  272  ;    S.   C.,    1    Arnold's   R.  85  ;   5 

bert,  7  Taunt.  421  ;  Scaife  v.    John-  Scott,  640. 

son,  3  B.  &  C.  422  ;  Craib  v.  D'^Eth,  4  Watson  v.  Mainwaring,  4  Taunt. 

7  T.  R.  670,  n.  763. 

1  Millaudon   v.  New   Orleans  Ins.  5  Clark  v.  Manuf.  Ins.  Co.,  8  How- 
Co.,  11  Martin,  N.  S.  602.  ard's  R.  235. 

2  Atlantic  Tns.  Co.   v.  Storrow,  5 
Paige,  285. 
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the  underwriters,  is  not  a  good  defence  to  an  action  on  account 
of  the  deficiency  of  the  repairs.1 

2167.  Under  the  exception  of  loss  by  riot,  the  underwriters 
are  not  required  to  prove  the  conviction  of  the  rioters.2 

2168.  The  defendant's   production  of  the  policy,  with  an 
adjustment  indorsed,  and  the  underwriter's  name  erased,  has 
been  ruled  not  to  be  conclusive  evidence  of  payment.3 

2169.  Proof  of  settlement  of  a  loss  by  writing  off  premiums 
due  from  the   broker    to  the   underwriter,    is  not  a  defence 
against  a  claim  of  the  assured  for  the  loss,4  unless  such  set-off 
has  been  authorized  or  ratified  by  the  assured.5 

2170.  The  defence  of  set-off  in  an  action  for  a  loss  extends 
only  to  the  claims  of  the  underwriters  against  the  parties  for 
whose  benefit  the  insurance  is  made  and  the  action  on  the 
policy  is  brought.6 

2171.  It  is  a  good  defence  that  the  action  was  not  brought 
within  the  time  stipulated. 

As  in  case  of  the  condition  that  no  action  should  be  sus- 
tained upon  the  policy,  unless  the  same  should  be  brought 
within  twelve  months  next  after  the  cause  of  action  should 
have  occurred.7 

2172.  Agents  who  become  liable  for  loss  as  insurers  may 

make  the  same  defence  which   the  underwriters  might  have 

«  •' 

made,  had  the  order  for  insurance  been  duly  executed.8 

1  Reynolds  v.   Ocean  Ins.  Co.,  22  and  cases  there  cited  ;  and  supra,  p. 
Pick.  191.  545,  No.  1883,  and  cases  there  cited. 

2  Dupin   v.    Mut.   Ins.  Co.,  5  La.  Also  p.  625,  No.  2044,  as  to  plea  of 
Ann.  R.  482.  set-off.     See  also,  as  to  set-off  against 

3  Adams  v.  Saunders,  6  C.  &  P.  an  assignee,  Hackett   v.   Martin,  and 
25.  cases  cited  supra,  ch.  28. 

4  See  supra,  ch.   23,  sect.  3,  Vol.  7  Craig   v.    The  Hartford  F.  Ins. 
II.  p.  545,  No.  1883,  and  cases  there  Co.,    Blatchford's    C.    C.     R.    280  : 
cited.  S.  C.,   Livingston's   Law   Magazine. 

5  Gibson  v.  Winter,  5  B.  &  Ad.  96  ;  February,  1853,  p.  96. 

Stewart  v.  Aberdein,  4  Mees.  &  W.         8  Supra,  pp.  551,  552,  No.   1892. 
288.  1894. 

6  Supra,  Vol.  I.  p.  230,  No.  413, 
VOL.  ii.  58 
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2173.  And  reinsurers  may  make  the  same  defence  against 
the  original  underwriters  which  the  latter  might  have  made.1 

1  New  York  Mar.  Ins.  Co.  v.  Protection  Ins.  Co.,  1  Story's  R.  458. 


SUNDRY  QUESTIONS  OF  PRACTICE  have  arisen  in  insurance  cases,  which 
it  may  be  useful  to  mention  cursorily. 

The  plaintiff  may  have  a  verdict  for  a  return  of  the  premium  under  the  count 
for  money  had  and  received,  where  the  defendant  prevails  in  resisting  a  claim 
for  a  loss  on  the  ground  that  the  risk  never  commenced,  though  no  demand 
for  a  repayment  of  the  premium  has  been  made  ;  and  costs  on  that  count  will 
be  for  the  plaintiff,  no  money  having  been  paid  into  court,  and  on  the  others 
costs  will  be  for  the  defendant.  (Penson  v.  Lee,  2  B.  &  P.  330.) 

An  amendment  is  allowed  by  striking  out  the  names  of  some  of  the  plaintiffs. 
(Finney  v.  Bedford  Com.  Ins.  Co.,  8  Mete.  348.) 

In  case  of  divers  actions  by  different  plaintiffs  against  the  same  defendant, 
involving  the  same  questions,  depending  on  the  same  evidence,  and  managed 
by  the  same  counsel,  the  court  will  use  its  discretion  as  to  ordering  them  on 
trial  at  the  same  term,  notwithstanding  the  objection  of  a  party.  (Witherlee 
v.  Ocean  Ins.  Co.,  24  Pick.  68.) 

The  court  will  set  aside  a  verdict  on  account  of  the  insufficiency  of  the  evi- 
dence. (Trenholm  v.  Alexander,  2  Brevard's  R.  238.) 

After  repeated  verdicts  in  favor  of  the  plaintiff  on  the  question  of  seaworthi- 
ness, the  court  will  not  set  one  aside  on  this  ground.  (Coffin  v.  Phcen.  Ins. 
Co.,  15  Pick.  R.  291.) 

A  new  trial  will  not  be  granted  for  want  of  proof  of  the  authority  oT  an 
ao-ent,  where  facts  transpired  before  the  trial  to  put  the  underwriters  on  in- 
quiry. (Lightbody  v.  N.  Am.  Ins.  Co.,  23  Wend.  R.  18.) 

If  an  assessor  of  damage,  appointed  by  the  court,  in  an  insurance  case,  doubts 
respecting  the  admission  of  testimony,  application  is  to  be  made  to  the  court 
for  instruction.  (Bridge  v.  Niagara  Ins.  Co.,  1  Hall,  423.) 

The  omission  to  aver  demand,  or  the  expiration  of  thirty  days  after  proof  of 
loss,  cannot  be  taken  advantage  of  after  judgment.  (Am.  Ins.  Co.  v.  Francia, 
9  Penn.  390.) 
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without  prejudice 1667 

at  what  time  it  must  be  made 1668 

delay  of  1667,  1668,  1671  et  seq. 

after  capture  and  condemnation 1670 

suspended  by  agreement 1676 

form  of    . 1678,  1679,  1685 

implied 1680 

grounds  of,  must  be  stated 1681,1684 

whether  demand  for  total  loss  is 1682 


INDEX.  689 

ABANDONMENT,  continued. 

by  receiving  payment  of  total  loss       .        .         .         .         .         .          1683 

prospective  and  continuing 1686 

acceptance  of 1689  et  seq. 

revocation  and  waiver  of 1698  et  seq. 

not  defeated  by  subsequent  events 1704etseq. 

effect  of,  as  to  rights  and  liabilities  .         .         .         1707  et  seq.,  1730,  2010 

by  mortgagee,  what  it  transfers 1712 

of  cargo,  the  effect  as  to  freight 1718 

underwriters  liable  for  seamen's  wages  after         ....          1720 

of  the  same  subject  to  different  underwriters 1722 

effect  as  to  the  liability  of  insurers  for  the  expense  of  salvage     .          1726 
whether  the  underwriter  on  goods  is  liable  on  abandonment  for 

freight  paid  by  the  assured  exceeding  their  value  *      .        .         .      1727 
by  a  mortgagee,  equitably  assigns  the  debt          ....          1728 

effect  of,  as  to  conduct  of  agents      .         .         .         .        .        .        .1731 

of  ship,  effect  of,  as  to  freight      .        .  ...         1737,1740 

amount  recoverable  upon         .  1742etseq. 

by  an  agent          .  .        .  .  .         1902,  1903 

of  the  voyage 966 

principle  of,  applicable  to  a  life  policy  in  favor  of  a  creditor        .         1514 
See  Admiralty,  Master,  Mistake. 

ACCEPTANCE. 

of  an  application  for  insurance     .         .         .        .        .        .        .       18,  21 

of  an  offer  to  write  a  policy 21 

of  abandonment 1689  et  seq. 

ACKNOWLEDGMENT. 

in  the  policy,  of  the  receipt  of  premium        .         .         .        .         .23,512 

ACTION. 

in  the  name  of  an  assignee 83 

on  policies,  form  of 1954  to  1956,  1959 

form  of,  and  by  whom  it  may  be  brought,  where  the  policy  is  for 

whom  it  may  concern 1958,1965 

where  two  persons  are  insured  in  the  same  policy       .        .         .          1960 

in  case  of  double  insurance 1961 

on  a  policy  in  the  names  of  two,  the  interest  being  in  one  .          1968 

by  one  of  several  assureds 1969 

where  one  party  refuses  to  prosecute 1970 

by  a  party  to  whom  the  loss  is  payable 1971 

cannot  be  split 1972 

when  it  may  be  brought  by  an  assignee  in  his  own  name        .  1973  et  seq. 

who  to  be  made  defendants 1981 

on  a  policy  subscribed  by  distinct  underwriters       ....      1989 
may  be  brought  without  an  offer  of  arbitration  .         .         .         .          ]  990 

on  an  agreement  for  a  policy 1991 

of  trover  for  a  policy  .         .         .         .         .        .         .         .        .          1992 

*  In  Vol.  II.  p.  419,  1.  27,  after  "  paid"  read  "by." 
58* 
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ACTION,  continued. 

for  the  premium 1993 

for  a  return  of  premium 1994 

lies  to  recover  back  a  loss  where  payment  has  been  made  through 

mistake,  or  procured  by  fraud 1997,1998 

in  double  insurance 2000 

for  the  benefit  of  the  insurer  in  the  name  of  the  assured      .        2003,  2009 

ADJUSTMENT. 

of  loss  on  profits 1242 

of  a  total  loss 1742  et  seq. 

under  fire  policies 1749 

set-off  and  deductions  in 1796  et  seq. 

by  cancelling  or  surrendering  the  policy  ....  1814,1815 
with  knowledge  of  circumstances,  is  binding  ....  1815,2151 

action  upon 1815 

induced  by  fraud  of  one  party  does  not  bind  the  other    .        .        .      1816 

through  mistake  of  facts 1817 

through  mistake  of  law 1818 

of  amount  of  the  loss  may  be  proved,  though  not  alleged  .        .         2040 
indorsed  on  the  policy,  is  not  conclusive  proof  of  payment  of  a  loss      2168 
See  Average.  Particular,  on  goods. 

ADMIKALTY. 

decisions  of  courts  of,  not  satisfactory 46 

will  adjust  a  general  average  if  the  subjects  are  before  the  court  1352 
decree  of  sale  on  application  of  the  master  .....  1587 
sale  of  cargo  under  proceedings  in,  and  purchase  by  the  master  1629 
jurisdiction  of,  in  cases  of  bottomry  and  respondentia  contracts  .  1940 
as  to  jurisdiction  of,  on  marine  policies 1940 

ADMISSIONS. 

oral,  not  admissible  in  contradiction  of  the  policy  .  .  .66,  2069 
before  arbitrators  ..........  2070 

through  mistake 2071 

by  demurrer 2085 

by  an  agent 2086 

of  parties  really  in  interest  admissible     ......      2059 

by  payment  of  money  into  court          .....      2061  et  seq. 

by  charging  premium  to  a  broker 2064 

by  a  settlement  with  one  of  divers  underwriters  ....          2066 

in  taking  out  a  register    .........      2068 

See  Evidence. 

AFFIDAVIT. 

of  the  assured,  as  to  its  being  evidence 2099 

AGENT. 

authority  of 20,26,1878 

duties  and  liabilities  of 1885  et  seq.,  1995,  2172 

delivery  of  policy  by 26 

cannot  purchase  the  subject  for  himself       ....  192 

for  prizes,  his  insurable  interest 320 
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AGENT,  continued. 

to  effect  insurance  is  such  to  sign  the  premium  note   .        .        .  518 

representation  or  concealment  by     .......        562 

responsibility  of  the  assured  to 1054 

when  he  becomes  such  of  the  underwriters  on  an  abandonment  1732,  1735 
responsibility  of,  continues  after  condemnation  of  the  subject  .  1736 
must  keep  his  principal  advised  .......  1900 

when  bound  to  produce  the  policy 1901 

must  render  accounts 1901 

abandonment  by 1902,1903 

del  credere,  entitled  to  salvage 1904 

del  credere,  his  action  on  the  policy     ......          1905 

on  assignment  becomes  agent  of  the  assignee  .  .  .1731,  1907 
his  liability  to  pay  moneys  received  on  account  of  a  void  insurance  1908 
his  lien  and  right  of  set-off  .  413,  1909,  1910,  1915,  1923,  1925,  1926 

waiver  and  loss  of  his  lien 1917,1919 

of  both  parties      .         .        . 1927 

See  Insurance  Agent,  Master,  Consignee. 

AGKEEMENT. 

for  insurance,  its  consummation  and  construction     .        .        .       13  to  17 

by  letter 17 

by  an  agent 20 

illegal  in  a  material  part,  is  void 219 

an  action  upon 1991 

by  a  corporation 2058 

ALIENATION. 

as  to  a  mortgage  being  such 93 

ALIEN  ENEMY. 

contract  with,  unlawful 147 

privileges  of 151 

as  to  a  citizen,  being  abroad,  becoming  such        .         .         .        .  159 

ALTERATION   OF   THE  POLICY. 

how  to  be  made,  to  be  valid          ......         109  to  112 

a  material  one  made  by  the  assured,  avoids  the  policy     .         .        .        113 
an  immaterial  one  does  not  avoid  the  policy        .        .         .         .        .114 

by  a  third  party  without  consent  of  the  assured      .         .        .         .        115 

AMOUNT   OF  INSURABLE   INTEREST. 

in  valued  policies 1176  to  1217 

in  open  policies 1218  to  1249 

in  the  ship  includes  tackle  and  boat 1223 

of  a  charterer 1225 

in  goods 1226  to  1228,  1231  to  1236,  1241 

in  freight      .  .  ....          1239 

in  profits 1242 

of  consignee .         .          1243 

of  a  mortgager  and  of  a  mortgagee 1244 

under  a  fire  policy 1245 

under  a  life  policy 1247 
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AMOUNT   OF   INSURABLE   INTEREST,  continued. 

in  reinsurance 1248 

in  bottomry  and  respondentia 1249 

ANCHORING  ON  LEE   SHORE. 

damage  by,  whether  contributed  for 1105,1296 

ANCHORS. 

as  to  deducting  a  third  for  new  upon 50 

contributed  for 1296,1297 

sacrificed  to  keep  with  convoy  or  escape  from  an  enemy        .     1308,  1309 

ANIMALS. 

freight  of,  not  covered  as  "freight" 479 

if  live,  it  must  be  disclosed 591 

APPAREL. 

of  persons  on  board  not  covered  as  goods 434 

does  not  contribute  to  general  average    ......      1394 

APPORTIONMENT. 

of  freight 1502,1741 

ARBITRATION. 

clause  for  submission  to 58,  890,  1941 

an  action  is  maintainable  without  offer  to  refer   ....         1990 

ARREST. 

loss  by      .         .         . 1008,2138 

ASSIGNEE. 

rights  of 82 

rights  of,  protected  in  a  court  of  law 85 

may  insure  his  interest  without  specifying  it  .  .  .  .  .  420 
of  a  policy,  takes  it  subject  to  an  agent's  lien  ....  1921 
when  he  may  sue  on  the  policy  in  his  own  name  .  .  .  1973  et  seq. 

ASSIGNMENT. 

of  a  policy  without  consent  of  the  underwriter    .        .        .        -47, 107 

rights  of  assignee  after 76,  81,  82,  84,  410 

constructive  ...........  91 

general,  of  the  property  of  the  assured,  ....          92,  107,  287 

what  a  sufficient  assent  to 97 

second 99 

reserving  right  of  set-off 106 

provision  in  the  policy  respecting 107,  108 

after  a  loss 108 

of  bill  of  lading  as  affecting  the  insurable  interest  of  the  assignor  286  et  seq. 
provision  against  in  fire  policies  .......  879 

to  underwriters,  of  the  debt  due  to  a  mortgagee      .         .        .        .1511 

release  by  assignor  after  .     .         .        .         .        .         .         .         .          2160 

of  the  assured's  demand  on  the  insured  life,  to  the  insurers    .        .      1515 

ASSIGNOR. 

rights  of 82 

as  to  release  by,  after  assignment 2160 

ASSUMPSIT. 

is  the  usual  action  on  a  policy 1954 
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ASSUMPSIT,  continued. 

for  the  premium   ..........          1993 

to  recover  back  a  loss  paid  through  mistake 1997 

ASSURED. 

who  may  be 146 

description  of        .........        379  et  seq. 

not  always  named  in  the  policy 28 

must  make  no  misrepresentation          ......  39 

must  disclose  material  facts 39 

may  labor,  travel,  &c.  .........  43 

persons  of  different  national  character  insured  in  the  same  policy  .        234 

his  responsibility  for  his  agent 1046,  1054 

never  obliged  to  abandon 1493 

duty  of,  in  case  of  abandonment  ......          1533 

AT. 

construction  of  insurance  "  at " 932 

AT  AND   FROM. 

distinction  of  risk  "  at  "  and  "  from  "  .          618,  928,  938  et  seq.,  945 

ATTACHING   OF  THE  POLICY. 

requisites  to  the 918  et  seq. 

AUDITOR. 

report  of,  is  prima  facie  evidence 2102 

AUTHENTICATION. 

of  testimony 2046  et  seq. 

AVERAGE. 

as  to,  on  bottomry 1169 

general  and  particular  distinguished 1269 

petty 1269,  n. 

AVERAGE,   GENERAL. 

defined  and  explained 1269,  1270,  1271 

damage  by  collision  is  not    ........          1272 

where  only  a  part  of  the  interests  are  in  danger      ....      1273 

contribution  in  nature  of      ........          1274 

in  what  case  underwriters  are  liable  for 1275 

stipulated  against 1275 

under  fire  policies 1277 

for  expense  of  raising  funds 1290 

does  not  cover  duties  on  goods  sold          ......      1291 

not  allowed  for  saving  another  vessel  ......          1292 

for  jettison  from  a  captured  ship 1293 

expected  profits  do  not  contribute,  and  are  not  contributed  for  1294 

for  cables,  anchors,  sails,  spars         ....         1295  to  1298,  1308 

for  articles  applied  to  an  unusual  purpose 1299 

for  temporary  repairs        ..........      1300 

for  freight  of  jettisoned  goods 1301 

for  freight  lost  by  voluntary  stranding 1302 

does  not  cover  wages  of  sailors  hired  instead  of  deserters  .        .         1303 
does  not  cover  gratuities  to  seamen 1304 
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AVERAGE,   GENERAL,  continued. 

when  it  covers  damage  by  extinguishing  fire  ....  1305 
does  not  cover  loss  by  the  sale  of  goods  to  liberate  the  master  .  1306 

may  cover  expense  of  convoy 1307 

covers  cable  and  anchor  slipped  to  keep  with  convoy      .        .        .      1308 

for  boat  abandoned  to  deceive  an  enemy 1309 

for  damage  to  the  ship  by  fighting 1310 

damage  by  sacrificing  the  property  of  others        ....          1311 

for  expense  of  floating  a  ship 1312,1313 

for  voluntary  stranding 1314,1315,1316 

for  putting  into  port  to  refit     .        .        .        . '       .        .         .     1320,1321 

for  delay  in  order  to  repair 1322,  1324 

does  not  include  expense  of  delay  at  quarantine     ....      1323 
subjects  to  be  contributed  for  in  case  of  making  a  port  of  necessity      1325 
includes  wages  and  provisions  during  delay  for  repairs   .         .        .      1328 
includes  wages  of  crew  employed  in  repairs  that  are  general  aver- 
age         1329 

does  not  include  wages  paid  by  mistake       ....  1330 

for  expense  of  claiming  and  recovering  property    .         .   1331,  1332,  1333 
for  salvage  .         .         .  .        .         .         •        •         •  1334 

includes  compromise  with  pirates    .        .        .        .        .        .         .      1335 

does  not  include  compromise  with  the  enemy      ....          1336 

or  the  expense  of  forwarding  the  cargo  of  a  wrecked  vessel    .        .      1341 
includes  the  expense  of  prosecuting  wrong-doers         .        .        .          1342 
for  expense  by  an  embargo      .......     1346,  1347 

proportion  of  assured's  expense  recoverable  against  underwriters  1350 
neglect  to  adjust,  at  a  foreign  port,  may  discharge  insurers  .  .  1351 
adjusted  in  admiralty  .  .  .  .  .  .  .  1352 

for  expenses  though  the  subjects  are  lost 1355 

for  funds  raised  by  hypothecation         .        .        .  1356 

includes  the  expense  of  raising  funds  .....  1357,  1359 
either  party  may  claim  of  the  others  for  the  excess  paid  by  him  for 

expenses       ........  .      1358 

when  it  includes  interest 1360 

when  it  includes  the  premium  of  insurance 1362 

for  funds  raised  by  sale  of  cargo 1361,1363,1364 

when  adjusted  on  the  value  at  the  port  of  departure       .         •         .      1365 

leakage  and  breakage  allowed  for 1366 

for  perishable  goods         ...  .  .      1367 

contribution  for  freight  sacrificed 1368 

for  damage  to  the  ship,  a  third  for  new  deducted  ....  1369 
for  expense  of  recovering  jettisoned  goods  .  .  .  1370 

for  valuable  goods  not  known  to  be  so 1372 

stipulated  against         ....  1408 

how  far  insurers  are  liable  for 1409 

expenses  in  the  nature  of  general  average  on  a  single  subject  at  risk      1412 
is  adjusted  according  to  the  law  of  the  place   having   jurisdic- 
tion ....     1413,1414 
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AVERAGE,    GENERAL,  continued. 

is  not  excepted  by  the  memorandum 1757,1763 

See  Collision,  Compromise,  Contributory  Value,  Jettison,  Jewels. 

AVERAGE,  PARTICULAR. 

defined  .        .        .        .        .  .      .  .      .  .      .        .        .  .      .        .          1422 

on  the  ship,  what  is  usually  included  in 1424,  1425 

deduction  of  a  third  for  new 1432,  1433 

as  to  deducting  the  proceeds  of  the  old  materials  ....  1434 
proportion  of,  for  which  the  underwriter  is  liable  .  .  .  1435 
whether  damage  paid  another  ship  for  collision  is  .  .  1436,  1437 

on  freight,  by  loss  of  the  ship      . 1438 

by  loss  of  cargo      ........      1439 

when  only  freight  pro  rat&  is  earned  ....          1440 

how  computed 1441  to  1444,  1454 

not  allowed  if  the  goods  arrive  in  specie         .        .        .      1445 

not  allowed  where  the  goods,  which  are  sold  on  account 

of  damage,  might  have  arrived  .         .        .  1446,  1448,  1449 

allowed  where  goods  are  sold  for  the  safety  of  the  ship 

and  crew 1446  to  1449 

not  allowed  for  loss  by  neglect  to  demand  it  1450  to  1454 

valued  above  the  value  at  which  it  is  contributed  for     .      1455 

on  goods,  not  affected  by  the  state  of  the  market         .        .  1457 

on  goods,  how  adjusted 1450,  1459,  1460,  1464 

may  be  estimated  on  divers  values  under  divers  policies  .  .  1459 
on  goods,  by  paying  full  freight  on  damaged  .  .  .  1461,  1462,  1463 
on  goods,  includes  expense  of  sale  at  auction  for  fixing  the  value  1465 
should  be  adjusted  on  different  species  of  goods  separately  .  .  1466 

adjusted  at  an  intermediate  port  on  goods 1467 

leakage  and  breakage  allowed  for 1468 

includes  expenses  incurred  in  direct  consequence  of  the  perils  in- 
sured against 1469 

for  expense  on  goods,  is  apportioned  among  the  different  articles  1470 
is  estimated  on  the  goods  at  risk  at  the  time  .....  1471 
a  survey  of  damaged  goods  is  not  absolutely  necessary  .  .  1472 

on  profits,  how  estimated 1473  to  1475 

what  amount  is  to  be  paid  by  the  insurers  ....  1476  to  1479 
under  a  fire  policy,  is  usually  for  the  whole  damage,  sometimes  pro 

rat& 1481  to  1483 

under  a  fire  policy  is  without  any  deduction  of  a  third    .         .        .      1484 

exception  of,  how  construed 1776 

See  New  for  Old,  Salvage  Loss. 

AVERMENT.     See  Declaration. 

BAGGAGE. 

as  to  its  contribution  to  general  average 1394 

BANK  NOTES. 

description  of,  as  a  subject  of  insurance 432 

are  covered  as  "  property  " 455 

BANKRUPTCY. 

of  the  underwriters  must  be  specially  pleaded      ....         2042 
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BAR. 

damage  to  goods  put  into  lighters  to  lighten  the  ship  to  pass  over, 

is  general  average 1289 

BARRATRY. 

denned 1062 

may  be  committed  on  land 1064 

may  be  insured  against 1065 

insurance  against  must  be  in  writing 9 

by  deviation  or  delay 1066 

by  violation  of  law      .........  1067 

by  trading  with  the  enemy 1068 

instances  of 1068,  et  seq. 

cruising  illegally 1069 

theft  and  embezzlement       .        .        .        .        .        .        .        .  1071 

attempt  to  smuggle .  1072 

gross  violation  of  trust  by  the  master 1074 

liability  of  the  underwriter  for  is  not  affected  by  warranty  of  law- 
ful trade 1075 

underwriter  not  liable  for,  if  the  assured  is  in  fault      .        .        .  1076 

underwriter  not  liable  when  committed  with  consent  of  the  assured  1077 

can  be  committed  by  the  master  only  in  his  capacity  as  such          .  1079 

where  the  ship  is  navigated  by  the  charterer  at  his  own  risk        .  1079 

by  mariners      ....                 ......  1081 

cannot  be  committed  by  the  master  if  he  is  an  owner .        .         .  1082 

action  ex  delicto  against  the  master  for 2004 

BARTER. 

insurable  value  of  goods  bought  by         .        .        .        .        .     1230,1231 

BEANS. 

included  under  exception  of  com    .                                                  .  1764 

BELIEF.     See  Representation. 

BELLIGERENT. 

rights  of  a  belligerent  .        .                                 .  271 

neutral  goods  documented  as 275 

produce,  when  landed  in  a  neutral  country  is  neutral  .        .        .  817 

cruisers'  right  of  visit  and  search 820 

BILGING. 

what  is     ............  1760 

BILLS  OF  EXCHANGE. 

construction  of  a  policy  upon          ......  459 

BILLS   OF  LADING. 

assignment  of .                          •                 ...                 .  286 

recital  in,  may  be  explained        .                                          .  759 

construction  of         ....                 .....  2006 

are  not  evidence  without  authentication       .        .  2092 

BLOCKADE. 

how  constituted    ....                          .  826 

declaration  of  ....  ...... 

neutral  nations  not  affected  by,  until  notice         .        •        •  829 
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BLOCKADE,  continued. 

violation  of      ....  •  .     832  et  seq- 

detention  by •                •  1114: 

of  port  of  destination,  how  it  affects  the  risk                            .         .  1115 

exception  of  risk  of     ....                •                         .  1159 

BOAT. 

is  included  as  part  of  the  ship      ....  464,1105,1223 

jettison  of •                          •  1283 

jettison  from 1289 

sacrificed  to  deceive  an  enemy,  is  general  average  .        .                .  1309 

BOOKS. 

when  evidence 2088 

BOTTOMRY. 

defined 298 

does  not  change  the  national  character  of  the  ship      .        .        .  262 

bond,  high  rate  of  interest  of  .        .         .        .        .        .        .         .  304 

may  be  good  in  part  and  bad  in  part 306 

insurable  interest  of  borrower  in 307 

must  be  specified  in  the  policy 427 

borrower  on,  affected  by  doctrine  of  deviation        ....  988 

risks  in 1165,1169 

whether  lender  indemnified  against  the  same  losses  as  owner          .  1273 

amount  of  insurable  interest  in 1249 

underwriters  not  bound  to  discharge 1558 

remedy  of  lender  on 1985 

BOUNTY. 

whether  to  be  deducted  in  estimating  insurable  interest       .        .  1235 

BREAKAGE. 

liability  of  underwriter  for  .         . 1091 

allowed  for  in  the  adjustment  of  an  average  ....     1366,  1468 

BROKER.     See  AgeM,  Insurance  Agent. 

BULLION  AND   COIN. 

are  covered  as  "  property,"  &c 432 

BURDEN   OF  PROOF. 

is  on  a  neutral  to  show  neutrality    .......  808 

is  on  the  plaintiff  to  prove  a  policy  to  have  been  for  him    .        2072,  2073 

of  concealment 2074 

of  compliance  with  a  warranty 2075 

See  Insurance  Agent. 

CABLE. 

new  chain,  as  to  deduction  of  a  third  upon 50 

cut  or  slipped,  is  general  average  for  the  cable  and  anchor         1105,  1295, 

1308,  1309 

CANCELLATION. 

of  words  in  a  policy        ........  112 

CAPTAIN.    See  Master. 
CAPTORS. 

insurable  interest  of 320 

VOL.  ii.  59 
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CAPTORS,  continued. 

interest  of,  to  be  specified  in  the  policy 428 

loss  by  compromise  with          .        ...        .        ..  .1613 

CAPTURE. 


•  198 

Iossb7  •  •  1108 

is  a  total  loss  until  release  or  acquittal 1530,1622 

delay  of  abandonment  in  case  of .        .        .        .  1675 

proof  of  loss  by  2136 

CARGO. 

whatis     •  ...          144,430,452 

national  character  of 239 

must  be  accompanied  with  proofs  of  national  character          .        .       808 

when  safely  landed 970 

loss  on,  by  selling  to  defray  expenses  of  repairs  ....  1139 
total  loss  of,  is  not  a  constructive  total  loss  of  the  ship  .  .  1141 
diminution  of  value  by  sea-damage  ....  1149 

sale  of,  from  necessity 1623,1825 

when  forwarded  in  another  ship 1739 

contributes  for  expenses  at  all  events 1393 

only  what  arrives  contributes  for  jettison        .         .        .  .1394 

on  deck  contributes 1395 

total  loss  and  abandonment  of 1598  et  seq. 

submersion  of 1607 

hypothecation  of     .  1626 

See  Goods. 
CARRIERS. 

may  insure      .  373 

need  not  specify  their  interest 404 

common,  responsibility  of 2006 

CARTEL. 

for  exchange  of  prisoners 254 

CAUSA  PROXIMA  NON  REMOTA  SPECTATUR     ...         1132 
CERTIFICATE. 

of  loss  under  a  fire  policy 1807  et  seq 

of  consuls        .  2051 

of  a  collector  not  evidence 2091 

CHANGE  OF  RISK. 

in  a  fire  policy 1032 

in  a  life  policy  .  1039 

See  Deviation. 
CHARGES. 

are  a  part  of  the  insurable  value 1232 

of  ascertaining  a  loss,  upon  whom  the  same  fall          .         .         .          1791 
CHARTERER. 

the  insurable  interest  of,  in  freight        ....     325,  337,  338,  483 

may  insure  without  specifying  his  interest 419 

whether  his  interest  is  covered  as  "  freight "  480 
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CHARTERER,   continued. 

advances  by,  how  to  be  covered .482 

his  insurable  interest  in  the  ship 1225 

CHARTER-PARTY. 

when  an  insurable  interest  under  begins         ....        334,  335 
CLEARANCES. 

as  to  not  disclosing  a  false  clearance 598 

CLERK.     See  Presumption. 
CLOTHES. 

of  persons  on  board,  not  covered  as  "goods,  wares,"  &c.       .        .       434 
CODE. 

published  by  authority,  is  evidence  of  a  foreign  law    .        .        .          2110 
COFFEE-HOUSE. 

ruled  not  to  come  under  the  description  "  inn  "      ....        636 
See  Lloyd's. 
COIN. 

is  covered  as  "  property,"  &c 432 

COLLISION. 

as  to  liability  of  insurers  on  a  foreign  adjustment  of  damage  by    .      1416 

damage  by,  is  a  peril  of  the  seas 1417 

damage  by,  through   the  fault  of  the  master  and  crew,  is  cov- 
ered         .  1049,  1418 

as  to  liability  of  insurers  to  third  parties  for  damage  by  1419,  1437 

damage  by,  through  fault  of  both  vessels 1420 

where  it  does  not  appear  which  party  is  in  fault .         .         .        .          1421 

Continental  practice  in  adjusting  damage  by 1781 

adjustment  of  loss  by 1781,2163 

COMITY   OF  NATIONS. 

a  questionable  ground  for  the  conclusiveness  of  foreign  judgment  .      2106 
COMMISSIONS. 

of  the  master  are  insurable 213 

not  charged  by  the  assured  on  his  disbursements         .        .        .          1423 
abandonment  under  a  policy  upon  ......         .      1504 

COMPANIES.     See  Corporations  and  Insurance  Companies. 
COMPASS. 

attraction  of  needle  of,  as  to  seaworthiness 726 

COMPROMISE. 

with  pirates,  is  general  average 1335 

with  an  enemy,  is  not  general  average 1336 

between  neutrals  and  belligerents,  how  far  a  subject  for  contribution      1337 
by  master  being  part  owner,  may  be  binding       ....          1338 

how  contributed  for 1339 

of  a  claim  for  a  loss 1713 

CONCEALMENT. 

denned         .        . 531 

effect  of 537 

See  Representation. 
CONCURRENCE  OF  PERILS  AND  LOSSES       .        .        .      1128  et  seq. 
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CONDEMNATION. 

by  an  incompetent  tribunal,  does  not  change  the  title    .     199,  2104,  2105 

CONDITION. 

of  seaworthiness 699 

in  fire  policies 866  et  seq. 

that  the  policy  shall  become  void  upon  transfer  of  the  subject        .  880 

forfeiture  of,  in  a  life  policy 2164 

See  Implied  Warranty,  Seaworthiness. 

CONSEQUENTIAL  DAMAGE. 

as  to  its  being  covered 1129etseq. 

CONSIGNEE. 

of  the  cargo,  represents  the  assured  more  fully  than  master   .        .  1059 

his  interest  is  the  amount  of  his  lien   ......  1243 

who  has  made  advances  may  abandon 1518 

whether  liable  for  contribution  to  general  average       .        .         .  1999 

insurable  interest  of 310 

may  insure  his  lien  without  distinctly  specifying  it      ...  423 
See  Insurance  Agents. 

CONSOLIDATION  OF  ACTIONS 1989 

CONSTRUCTION. 

of  policies,  difficulty  of 6 

of  representations    .........     505  et  seq. 

of  words  and  phrases,  when  for  the  court  and  when  for  the  jury  1943 

CONSUL. 

national  character  of 1 68 

judicial  jurisdiction  of 200 

privileges  of 236 

certificate  of,  is  not  an  authentication  of  a  fact    ....  2051 

CONSULAR   COURTS. 

as  to  jurisdiction  of 200 

CONSULTATION  WITH   THE   CREW. 

as  to,  in  case  of  jettison 1279 

CONTRABAND  GOODS. 

what  are 272,  279 

are  "  lawful  goods " 446 

as  to  disclosure  respecting  ........  628 

warranty  respecting 847 

CONTRABAND   TRADE. 

not  punished  by  the  sovereign  of  the  party  engaging  in  it      .        .  282 

subjects  to  forfeiture  by  the  law  of  nations  .....  284 

is  not  illegal 909 

risk  of 1117  et  seq. 

exception  of  risk  of         .        .        .        .        .        .        .        .        .1152 

CONTRACT. 

by  letter .        .  17 

See  Assignment,  Insurance. 

CONTRIBUTION. 

is  made  only  in  case  of  extraordinary  sacrifice  or  expense          .  1281 
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CONTKIBUTION,  continued. 

not  made  for  goods  on  deck  except  by  custom        ....  1282 

the  subjects  to  be  contributed  for 1325 

may  be  claimed  of  the  underwriters  in  the  first  instance         .         .  1348 
the  assured  cannot  recover  of  insurers  on  goods,  what  he  must  re- 
fund as  owner  of  the  vessel  1349 

neglect  to  demand,  may  discharge  the  underwriters     .        .        .  1351 

insurers  liable  for,  only  on  account  of  the  risks  insured  against      .  1353 

is  to  be  made  by  the  part  of  a  thing  that  is  saved        .         .        .  1354 
is  not  made  by  any  subject  for  expense  incurred  after  it  has  ceased 

to  be  at  risk 1407 

the  several  parties  are  not  jointly  liable  for    .....  1411 
when  to  be  included  in  estimate  as  a  constructive  total  loss  by 

loss  over  fifty  per  cent 1550 

right  of,  for  jettison,  passes  to  underwriters  upon  abandonment  of 

the  article  thrown  overboard 1709 

See  Average,  General;  Collision. 

CONTRIBUTORY  VALUE. 

estimation  of  amount  of 1373  to  1378 

of  the  ship 1380,  1381 

of  the  ship,  includes  provisions  .        .        .        .        .  1382,  1383 

includes  the  subject  contributed  for 1384 

of  freight,  is  that  of  the  pending  freight      .....  1385 
of  freight,  where  only  freight  pro  rata  is  earned      .        .        .     1386,  1388 

of  freight,  where  the  ship  is  chartered  for  successive  passages    .  1387 

of  freight,  is  not  of  net  freight 1389 

of  freight,  is  usually  a  certain  proportion  of  the  gross  freight     .  1392 
is  estimated  by  deducting  subsequent  contributions  and  expenses  1391 
of  subject,  is  the  value  to  the  owner  at  the  time  to  which  the  con- 
tribution relates 1401 

of  goods,  whether  freight  deducted  in  estimating         .        .         1403,1404 
whether  the  premium  is  included  in         .....     1405,1406 

is  not  the  same  amount  as  insurable  interest        ....  1410 
See  Goods. 

CONVOY. 

compliance  with  warranty  of 780  to  782 

the  vessel  represented  to  sail  with    .......  2005 

proof  of  sailing  with •.  2153 

CONVOYING  PRIZES. 

as  to  its  being  a  deviation 1030 

COPPER   SHEATHING. 

as  to  the  deduction  of  a  third  for  new,  for  repairs  of  .         .        .  1431 

CORN. 

construction  of  the  term 144 

exception  of,  includes  malt,  pease,  and  beang          ....  1764 

CORPORATIONS. 

for  effecting  insurance 11 

act  only  through  their  agents 11 

59* 
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CORPORATIONS,  continued. 

may  contract  without  seal 11 

national  character  of  .         .         .        .         .         •        .         •        •  167 

COURTS,  JURISDICTION  OF.     See  Jurisdiction. 

COURT  AND  JURY. 

whether  intelligence  is  known  to  the  insurers  is  for  the  jury        .  604 

total  loss,  or  not,  of  a  vessel  not  heard  from,  is  a  question  for  the 
jury  .         .        .        .        .        .        .        .  •     .        .  1149 

whether  the  sale  of  a  ship  was  necessary,  is  for  the  jury         .        .      1586 
provinces  of,  in  actions  on  policies       .....       1942etseq- 

COVENANT. 

on  policies 1956 

CREDITOR. 

has  not  an  insurable  interest  in  the  property  of  his  debtor  gener- 
ally        201 

has  an  insurable  interest  in  property  on  which  he  has  a  lien       .  292 

CREW. 

a  competent,  is  requisite  to  seaworthiness 709 

must  generally  be  shipped  for  the  whole  voyage      .        .        .        .        710 

CRUISING. 

without  leave,  is  a  deviation 1030 

CURRENCY. 

valuation  of  foreign 1202 

DAMAGE. 

arising  from  the  qualities  of  the  subject,  not  covered      .        .        .      1089 
occasioned  by  perils  insured  against,  where  the  ship  goes  out  of 

her  course  to  repair 1103 

underwriters  liable  only  for  extraordinary 1105 

to  the  ship,  which  is  particular  average 1424,  1425 

in  fire  policies,  how  estimated      ...  ...          1509 

of  over  fifty  per  cent,  is  a  constructive  total  loss     ....      1539 

deduction  of  a  third  for  new  in  estimating  .        .        .   1431  to  1435,  1543 

DANGERS   OF   THE  SEAS.    See  Perils. 

DATE   OF   THE   POLICY. 

not  conclusive          ....  29,  127 

loss  prior  to,  how  covered  ...  .  925 

DEBTOR. 

interest  in  the  life  of,  retains  insurable  interest  in  property  assigned 

to  pay  his  debts         ......  .  287 

policy  on  the  life  of,  in  the  name  and  favor  of  his  creditor     .        .       397 

DECAY. 

damage  by,  is  not  covered 1089,1105 

DECK  LOAD. 

not  usually  covered  by  a  general  description          ....        460. 
jettison  of,  not  usually  contributed  for          .  ...          1282 

DECLARATION. 

of  war,  power  of  making  and  modifying 243 

on  a  marine  policy 2010  et  seq. 
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DECLARATION,  continued. 

on  a  fire  policy    ....  ...  2012 

on  a  life  policy       .  2012 

on  an  assigned  policy          ...  .  .          2015 

as  to  averring  of  interest  in 2018 

must  make  a  true  statement  of  the  loss 2022 

for  a  total  loss  and  general  average  in  the  same  count   .         .         .      2024 

as  to  certain  risks  excepted 2025 

as  to  an  averment  of  compliance  with  warranties  ....      2026 

DEFENCE. 

by  fighting,  whether  general  average 1310 

evidence  in,  against  a  claim  for  loss 2152etseq. 

DELAY. 

to  begin  the  voyage,  its  effect      ...  ...    923,  995 

unreasonable,  in  landing  goods,  is  equivalent  to  a  deviation  .         .        998 
unnecessary,  on  the  voyage,  is  a  deviation  .        .  .          1002 

to  succor  the  distressed,  is  not  a  deviation     .  .  .      1028 

merely  to  save  property,  is  a  deviation        ....  1028 

to  repair  and  refit,  is  general  average      .         .        .         1320  to  1322,  1324 
by  the  vessel's  being  frozen  up  in  a  port  of  necessity,  is  general  aver- 
age      1324 

See  Abandonment,  Detention,  Deviation. 

DELIVERY   OF  POLICY. 

though  subsequent  to  the  date,  gives  it  effect  from  the  date    .        .        922 

DEMAND. 

of  a  total  loss,  is  a  constructive  abandonment         ....      1682 

DEMURRAGE. 

allowance  for,  considered  to  be  salvage  on  freight  .        .        .        .1651 

DEMURRER. 

admissions  by          ........  .      2085 

DEPOSITIONS      .        .        .  2057 

DESCRIPTION. 

of  the  risk •  .37 

of  the  voyage  .....  ....  119 

of  the  assured      .        .        .  379  et  seq.,  411 

of  the  subject ...     415  to  430 

of  the  subject,  what  is  sufficient  .  430 

of  goods  as  being  shipped  between  two  dates          ....        445 
general,  does  not  cover  a  deck  load      ......  460 

of  the  subject  of  a  fire  policy 485  et  seq. 

of  the  subject  in  fishing  voyages          ......  496 

of  the  subject  in  reinsurance 498 

of  the  subject  in  the  declaration 2017 

DETENTION. 

for  repairs  and  to  refit     ...  .        .          1103,  1320  et  seq. 

by  an  embargo     ...  .  .  1111 

by  a  blockade  ....  ..  ..1114 

by  capture  .  •  •  1530 
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DETENTION,  continued. 

by  capture  having  ceased,  right  to  abandon  is  gone         .        .        .      1531 
DETERIORATION. 

merely   by  reason  of  the  quality  of  the  subject,  is  not  insured 

against 1089,  1092 

DEVIATION. 

general  doctrine  of 977  et  seq. 

is  not  limited  to  cases  of  enhancement  of  the  risk      .        .        .  982 

how  tested 980,  982 

depends  on  voluntary  acts 934 

by  stowing  goods  on  deck 985 

doctrine  of,  affects  borrower  on  bottomry 988 

doctrine  of,  is  applicable  to  river  and  lake  navigation  .        .        .       987 

by  substituting  a  different  voyage 990 

while  in  port 996 

mere  intention  to  make,  is  not 1001 

from  the  usual  course,  when  excused 101  Set  seq. 

it  is  not  such  to  go  out  of  usual  course  to  avoid  a  peril  insured 

against  1024 

mere  taking  a  letter  of  marque  is  not  equivalent  to  a  deviation  1029 

by  cruising      . .      1030 

by  acts  of  strangers  is  not  imputable  to  the  assured    .        .        .         1031 

provinces  of  court  and  jury  respecting 1950 

forfeiture  incurred  by 989,  1040 

DIMINUTION   OF  INTEREST. 

does  not  invariably  reduce  the  amount  of  the  insurance      .        .         1265 
DISGUISING  BELLIGERENT  PROPERTY. 

forfeiture  by 1123 

DISPUTES. 

agreement  to  refer       .        .        .        ...        .        .        .58  and  note. 

DOCUMENTS. 

referred  to  in  the  policy,  or  annexed,  construction  as  to    70  to  72,  671,  2115 
DOMICILE. 

national  character  depends  on 153 

how  determined 154 

foreign     .....  161 

intention  to  change 162 

DOUBLE   INSURANCE. 

insurable  interest  in 359  et  seq. 

is  legal 1250 

form  of  the  clause  as  to 1251 

the  clause  as  to,  relates  to  the  date  or  time  of  subscribing      .     1252,  1253 

the  amount  recoverable  in 1747 

action  upon 1961,  2000 

proof  of  amount  of  loss  in 2146 

See  Return  of  Premium. 
DRAWBACK. 

is  not  deducted  in  estimating  the  insurable  interest     .        .        .         1235 
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DUELLING. 

condition  against,  in  life  policies          ......  64 

EAST   INDIA   COMPANY. 

usage  of,  to  reserve  the  right  of  an  intermediate  voyage     .         .  144 

EMBARGO. 

policy  on  a  voyage  in  violation  of,  is  void    .....  210 

detention  by,  is  an  arrest  or  restraint      ....  .      1111 

expense  by,  how  contributed  for  .......          1346 

wages  and  provisions  during,  are  not  general  average     .        .        .      1347 
a  temporary,  does  not  give  a  right  to  abandon     .        .  .          1620 

EMBEZZLEMENT. 

is  a  barratrous  act 1071 

ENEMY,   PUBLIC.  . 

contract  with,  and  trade  with,  are  illegal      ....        223  et  seq. 

compromise  with,  is  not  general  average          .....      1336 

neutral  country  when  occupied  by  troops  of,  is  enemy 

license  to  trade  with         .........        242 

transfer  of  property  in  transitu  at  sea,  does  not  change  its  national 

character 255 

enemy  property  does  not  change  its  national  character  on  account 

of  a  lien  in  favor  of  a  neutral 263 

ENGAGEMENT. 

damage  in,  when  general  average        ....  1310 

EQUITY. 

jurisdiction  of      .        .        .   •     .        .  117,1935,1939 

may  compel  performance  of  an  agreement  to  make  or  renew  a 

policy '          1936 

has  power  to  reform  a  policy •      1937 

will  require  the  assured  to  surrender  a  policy  which  has  been 

fraudulently  obtained •      1938 

ERASURE. 

of  the  insurer's  name,  is  not  conclusive  proof  of  the  payment  of  a 

loss •      2168 

EVIDENCE. 

not  admissible  to  supersede  the  policy    ...  .        122 

extrinsic,  when  admissible    .......  126 

of  a  judgment •      2047 

of  the  acceptance  of  an  abandonment,  payment  of  fifty  per  cent. 

of  the  amount  insured  is  not  such 1695 

whether  the  underwriter's  offer  or  the  result  of  his   attempt  to 

repair  is  evidence  as  to  the  loss  being  total          ....      1556 
seal  of  a  foreign  court,  how  proved      ....  2048 

foreign  vice-admiralty  decree  for  the  sale  of  a  ship  by  the  master 

is  not  proof  of  its  necessity 1587 

report  of  surveyors,  that  ship  is  not  considered  worth  repairing,  is 

not  conclusive 1589 

how  authenticated •      2047 

burden  of,  as  to  barratry 2156 
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EVIDENCE,  continued. 

burden  of,  as  to  negligence 2157 

burden  of,  as  to  the  disclosure  of  facts 2158 

in  general,  see  Chap.  XXIX. 

EXCEPTED  LOSSES. 

in  English  and  American  policies   . 1757 

by  clause  " free  from  average,  except  general"   ....  1766 

by  insurance  "  against  total  loss  only  " 1766 

exceptions  have  reference  only  to  the  amount  at  risk  at  the  time  of 

the  loss 1774 

whether  general  and  particular  average  can  be  added  together  to 

make  an  amount  exceeding  the  excepted  rate     ....  1779 
whether  separate  losses,  may  be  added  together  to  make  an  amount 

exceeding  the  excepted  rate 1780 

amount  of,  how  estimated 1782 

by  the  act  of  Louisiana  of  1834 1792. 

by  suicide,  in  life  policies 64,1794 

See  'Exception  of  Average,  Memorandum,  Memorandum  Articles,  Stranding. 

EXCEPTED   RISK. 

of  contraband  trade 1152 

of  seizure 1158 

of  blockade .        .1159 

in  port 1160 

when  preceded  by  a  technical  total  loss 1161 

of  prohibition  of  entry 1162 

of  damage  to  sheathing 1162 

instances  of 1162 

underwriters  are  not  liable  for  the  direct  consequences  of      .        .  1793 

in  case  of,  how  the  loss  is  to  be  declared  for        ....  2025 

EXCEPTION   OF  AVERAGE. 

excludes  constructive  total  loss  by  damage         ....  1767 

how  applied  in  case  of  transshipment  of  a  cargo  in  different  vessels  1775 

how  applied  in  case  of  successive  losses  on  the  ship   .        .        .  1780 

what  number  or  quantity  of  articles  it  is  applicable  to   .        .         .  1784 
application  of,  where  different  articles  are  at  risk  subject  to  the 

same  exception 1785 

where  different  articles  are  at  risk,  subject  to  different  rates  of  ex- 
ception        ...........  1786 

the  form  of,  varies 1787 

differently  applied,  where  the  valuation  is  separate          .        .        .  1788 
whether  the  premium  is  included  in  applying  this  exception       .  1790 
whether  expense  of  surveys,  &c.  is  included  in  applying  the  ex- 
ception        1791 

that  would  not  have  accrued  on  specie 1789 

EXCHANGE. 

rate  of,  included  in  adjusting  an  average 1359 

is  to  be  taken  into  account  in  an  invoice  made  at  a  foreign  port  1230 
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EXPECTATION. 

is  an  insurable  interest,  if  coupled  with  an  actual  present  interest 

or  right  .  183 

EXPENDITURE. 

to  avoid  loss  by  fire,  whether  covered 1098 

for  raising  funds,  is  covered 1426,  1427 

incurred  to  avert  an  impending  total  loss  of  memorandum  articles      1777 
for  surveys,  protests,  and  certificates,  whether  included  in  applying 

the  exception  of  average 1791 

See  Average,  General  and  Particular. 

EXPERTS. 

as  witnesses 2112 

EXPRESS  WARRANTY. 

defined 754 

general  doctrine  of 754  et  seq 

no  formal  expression  requisite  to 760 

compliance  with 762  et  seq. 

language  of,  how  construed 766 

not  constituted  by  mere  recital  or  description      .        .        .        .  768 

compliance  with,  when  dispensed  with 770 

when  a  condition  precedent 771 

of  the  time  of  sailing 772  et  seq. 

to  sail  on  or  before  a  certain  day 774 

"  to  depart,"  construction  of 777 

of  convoy 780 

of  neutrality,  general  doctrine  of 783  et  seq. 

of  neutrality,  the  forfeiture  of,  as  to  part  of  the  property     .        .  798 
of  neutral  property  requires  neutral  trade,  employment,  and  con- 
duct           814  et  seq. 

of  neutrality  of  goods,  not  broken  by  being  transported  in  an  un- 
armed belligerent  ship 824 

that  goods  are  "  lawful  " 846 

that  the  vessel  shall  have  no  contraband  goods  on  board     .        .  847 

that  the  ship  "  was  well "  on  a  certain  day 848 

against  loss  by  rottenness    ......         .  849 

in  life  policies 891  et  seq. 

See  Condition. 

FACTOR.     See  Agent. 

FEAR  OF  PERIL. 

representation  respecting .        590 

the  case  of  vessel  burnt  for  fear  of  contagious  disease         .        .          1094 
the  maxim  of  quia  timet,  remarks  upon  .        .         .         .        .        .1115 

FIGHTING. 

damage  by,  when  general  average 1310 

FIRE. 

loss  by  1094  et  seq. 

whether  insurers  are  liable  for  expenses  to  save  property  from       .      1098 
See  Fire  Insurance. 
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FIRE  INSURANCE. 

general  principles  applicable  to 63 

provisions  of 63 

when  the  policy  is  assignable 77,  78 

description  of  the  subject  in        ......        485  et  seq. 

"open"  or  "running"     .........        504 

warranties  and  conditions  in        ..;...        86C  to  890 

termination  of  the  risk  in 952 

condition  of  avoidance  in  case  of  assignment     ....  879 

voluntary  enhancement  of  the  risk  defeats  the  policy      .        .         .      1032 
whether  it  covers  damage  by  lightning  or  by  heat,  the  subject  not 

being  burnt 1097 

is  usually  by  an  open  policy 1211 

underwriters  in,  are  bound  by  the  value  stated  by  their  committee      1214 

over-insurance  in 1215 

insurable  value  of  the  subject 1214,  1245,  1246 

condition  for  notice  of  other  insurance        ....         1255,1256 

notice  and  claim  for  loss  under 1508 

adjustment  of  a  total  loss  under 1749 

the  indemnity  paid  by  the  municipality  is  deducted  in  adjusting  a 

loss 1750 

right  of  insurers  to  rebuild 1754 

on  renewal  to  an  assignee  the  same  conditions  subsist,  and  the 

representations  of  the  original  assured  are  binding    .         .       875,2165 
See  Declaration,  Fire,  Preliminary  Proof,  Representation. 

FISH. 

construction  of  an  exception  of  loss  on 1764 

FISHING  VOYAGES. 

provisions  of  policies  in          ........          59 

insurable  interest  in 182,  343  to  345 

description  of  the  subject  in         ......         .  496 

FLAG. 

invests  the  vessel  with  its  national  character        ....    229,  804 

FLAX. 

average  on,  is  usually  excepted 54  n. 

FLAXSEED. 

•  is  usually  a  memorandum  article         ....  54  n. 

FOREIGN  ADJUSTMENT. 

is  binding     ...  .1414 

the  insurers  are  liable  for  their  proportion  of  an  item  excluded  in      1415 
of  damage  by  collision,  as  to  liability  of  insurers  thereupon        .          1416 

FOREIGN  CURRENCY. 

invoice  in,  how  to  be  estimated  1 230 

FOREIGN  JUDGMENT.     See  Judgment. 

FOREIGN  LAWS. 

insurers  are  liable  for  loss  by  infringement  of,  without  fault  imput- 

able  to  the  assured 1118 

insurance  expressly  against  risk  by  contravention  of,  is  valid      .          1119 
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FORFEITURE. 

of  the  policy 10 

when  the  owner  is  protected  against 190 

effect  of,  upon  the  insurable  interest 195 

liability  to,  for  contraband  trade,  how  long  it  continues  .        .        281 

waiver  of 668,  904,  1040 

of  warranty  of  neutrality  as  to  part  of  the  property  .        .        .  798 

of  a  life  policy  by  suicide 895 

when  the  underwriter  is  precluded  from  alleging         .        .        .          1144 
effect  of  seizure  for,  during  the  risk 1147 

FOR  WHOM  IT  MAY  CONCERN. 

construction  of  the  phrase  in  a  policy     ....         383,  387,  966 

FOUL  LOSSES. 

payment  of,  may  be  recovered  back 1998 

FRAUD. 

as  to  over-valuation  being  evidence  of 2080 

refusal  to  let  underwriters  examine  damaged  goods  is  admissible 

as  evidence  of 37,  2081 

See  Recovery  back ;  Representation  and  Concealment ;  Risks  covered. 

FREIGHT. 

defined 327 

insurable  interest  in 327  et  seq. 

when  the  insurable  interest  begins 332,  333 

advanced,  insurable  interest  in 340,  1234 

of  a  part  of  the  voyage  may  be  insured 341 

is  usually  insured  eo  nomine 469  et  seq. 

assignee  of,  may  insure  eo  nomine 477 

commencement  of  risk  on 943 

liability  of  an  insurer  for  excess  of,  on  transshipment         .        .         1138 

loss  on,  may  be  by  loss  of  ship  or  of  cargo 1142 

valuation  of,  is  of  a  full  cargo     .......          1 204 

may  be  valued  over  its  actual  amount    .        .  "  .        .     1205,  1207 

"  net,"  construction  of  .    ^ 1206 

whether  a  valuation  applies  to  each  or  all  of  successive  passages      1208 
insurable  interest  in,  is  the  same  for  a  part  as  for  the  whole  of  a 

passage         ...........      1239 

insurable  interest  for  a  passage 1240 

of  jettisoned  goods  is  contributed  for      .  .     1287,  1301 

lost  by  voluntary  stranding  is  contributed  for      .  .          1302 

contributes  at  its  net  amount  ....  .  1368 

abandonment  of .     1499,  1630  et  seq. 

apportionment  of,  on  abandonment 1502,  1741 

the  effect  of  an  abandonment  of  the  ship  in  respect  to  the  pending 

freight,  in  England  and  in  the  United  States       .        .         1838  to  1841 
it  is  not  a  total  loss  of,  if  the  cargo,  though  damaged,  is  delivered 

in  specie 1643 

when  due •  1643 

salvage  on       .........  .1 649 

VOL.  ii.  60 
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FREIGHT,  continued. 

who  is  entitled  to,  after  abandonment 1650 

due  on  goods  after  abandonment,  by  whom  payable        .        .        .      1718 
underwriters  have  the  benefit  of  that  earned  by  the  vessel,  by  taking 

another  cargo  on  the  same  voyage,  after  a  loss  of  the  original  cargo      1725 
whether  the  underwriter  on  goods  is  liable  for,  when  it  exceeds 

the  value  of  the  abandoned  goods 1727 

pro  ratn,  where  part  only  of  the  voyage  is  performed  .         .          1988 

See  Average,  General ;  Average,  Particular ;  Contributory  Value. 

FROM. 

construction  of 921 

See  At  and  From. 

FRUIT. 

is  insured  free  of  average 54  n. 

FURNITURE. 

what  is  included  under 144 

preliminary  proof  of  loss  of 1811 

FURS. 

what  considered  to  be  such 144,  457 

whether  included  under  the  exception  of  "  skins  ".        .        .        .      1764 

GAMING  POLICIES. 

distinguished  from  insurance 4 

GARNISHMENT. 

the  liability  of  the  underwriters  as  garnishees,  after  a  total  loss  with 

salvage 1980 

GAZETTE. 

contents  of,  when  presumed  to  be  known  to  underwriters       .      606,  2100 

GOLD   AND    SILVER. 

covered  as  merchandise 432 

contribute  in  general  average 1397 

GOODS. 

"  held  in  trust,"  construction  of  such  description         .         .        .  490 

national  character  of,  hojjr  affected  by  transfer  while  in  transitu  .  791 
national  character  of,  if  shipped  by  a  neutral  to  a  belligerent,  in 

contemplation  of  war 792 

the  national  character  of,  being  shipped  by  a  belligerent  to  a  neu- 
tral     ...  794 

neutral,  may  be  carried  in  a  belligerent  vessel     ....  824 

insurable  value  of 1226  to  1230 

insurable  value  of,  includes  prior  transportation  .  .  .  1232 
future  freight  is  not  part  of  the  insurable  interest  in  ...  1233 
freight  of,  advanced,  may  be  part  of  insurable  interest  in  .  .  1234 
in  estimating  the  insurable  interest  of,  drawback  is  not  deducted  .  1235 
insurable  interest  in  the  proceeds  of  outward  cargo  includes 

profit 1241 

contribute  on  their  value,  though  of  small  bulk  ....          1400 

contribute  on  the  value  finally  saved 1402 

identity  of,  is  a  question  for  the  jury 1946 

See  Cargo. 


INDEX. 


711 


GOODS,  WARES,  MERCHANDISE,  PROPERTY. 

what  subjects  are  included  by  these  descriptions     .        .        .    431  et  seq. 

GOVERNMENT. 

hostility  and  neutrality  determined  by 224 

de  facto  regarded 225 

goods  of,  contribute  to  general  average   .  .        .     1345,  1398 

indemnity  made  by,  is  salvage  .......  1724 

GRATUITIES. 

to  seamen,  are  not  general  average    ......  1304 

GUNS. 

included  as  being  a  part  of  the  ship 1223 

HAZARDOUS  GOODS. 

condition  in  fire  policies  not  to  store  .        .  ...      63,  883 

HAZARDOUS   TRADES. 

condition  in  fire  policies  not  to  carry  on 63,  882 

HIDES. 

what  is  included  under  exception  of  average  on          .        .        •          1764 

HUNDRED. 

remedy  against    .......•••          2001 

HUSBAND,   SHIP'S.     See  Agent. 

HYPOTHECATION. 

defined    ............        298 

of  the  cargo •          1627 

when  the  master  may  hypothecate 1561,1566,1985 

should  be  of  that  subject  on  account  of  which  funds  are  needed          1562 
the  party  advancing  funds  on,  must  inform  himself  of  the  necessity 
for  the  advance    .        . 1564 

ICE. 

contribution  for  jettison  of  a  whole  cargo  of 1365 

ILLEGALITY. 

renders  a  contract  void    .        .        .        ...        .        .        •        210,  691 

of  a  usage,  renders  it  of  no  force         ......  134 

of  a  contract  with  an  alien  enemy 144 

does  not  affect  the  policy,  if  only  collateral  to,  and  distinct  or  re- 
mote from,  the  stipulations          .        .         .         ...         .         221,  736 

partial,  of  a  voyage      .........  231 

partial,  of  the  subject       .        .        .        .        *r  •        «        «        232 

in  the  conduct  of  the  adventure,  how  it  affects  the  insurance      .  736 

alleged  by  the  underwriter,  must  be  proved  by  him        .        .        .2154 
See  Return  of  Premium. 

ILLICIT   TRADE. 

construction  of  the  exception  of 1157 

the  exception  of  seizure  for 1158 

IMPLIED   WARRANTY. 

defined        ...........  686 

what  warranties  are  usually  implied 687  to  694 

of  seaworthiness 695  to  735 

of  legal  conduct •  736 
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IMPLIED  WARRANTY,  continued. 

respecting  belligerent  risks 742  et  seq. 

that  the  vessel  shall  sail  with  convoy 749 

abrogation  of 752 

the  subjects  of,  need  not  be  represented 601 

See  Seaworthiness. 
INDEMNITY. 

by  insurance  explained 34  1220 

to  be  favored  in  the  construction  of  the  policy    ....  122 

none  against  violations  of  law 691 

aone  against  the  unjustifiable  acts  or  neglects  of  the  assured      .  692 

to  the  shipper  against  the  frauds  of  the  ship-owner        .        .        .      1085 

from  a  foreign  government,  is  salvage 1724 

whether  underwriters  are  liable  to  greater  than  the  amount  of  the 

value  of  the  subject 1743 

INLAND  NAVIGATION. 

provisions  of  policies  in 61,  62 

INQUIRIES. 

when  the  underwriter  is  bound  to  make       ....  585,  664 

the  assured  must  make  true  answers  to 586 

respecting  answers  to,  in  life  insurance        .        .        .         644  et  seq.,  892 
written  answers  to,  when  referred  to  in  the  policy,  become  part  of  it        871 

the  usual  ones,  in  life  policies §94 

INSURABLE   INTEREST. 

defined         .  2 

dispensing  with  proof  of 7 

in  case  of  a  donation  inter  vivos   ......  176 

what  is  sufficient 173 

must  be  a  direct  interest 175 

conditional       .  176 

future  .  ]79 

by  an  executory  contract  for  the  purchase  of  the  subject        .        178,180 

must  be  subsisting  at  the  time  of  loss 185 

may  subsist  after  sale  of,  or  agreement  to  sell,  the  subject      .        188,  189 

of  a  bailee 191 

not  destroyed  by  an  attachment  on  mesne  process  .        .        .        .        193 

not  devested  by  illegal  capture ,  194 

when  devested  in  case  of  forfeiture          .....  195 

change  of,  in  an  enemy's  ship 199 

in  a  ship  for  advances  for  repairs 202 

of  a  creditor  in  the  proceeds  of  a  shipment  made  payable  to  him          203 

in  liens  and  securities 204 

in  the  solvency  of  underwriters 205,  206 

of  partners  respectively 208 

legality  of    . .        .   209,210 

of  the  vendor,  in  the  price  of  goods  sold  with  a  knowledge  of  an  in- 
tention to  smuggle  them  ........  269 

of  a  creditor,  in  goods,  the  proceeds  of  which  are  payable  to  him    291,  551 
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INSURABLE   INTEREST,  continued. 

of  the  vendor  on  a  conditional  sale 294 

of  a  lender  in  bottomry  ........     298  et  seq. 

of  a  consignee,  factor,  agent,  or  carrier        ....        309  et  seq. 

of  a  neutral  master  who  ships  goods  as  trustee  for  a  belligerent     .        313 

of  merhanids  having  liens  for  repairs 314 

in  profits 315  et  seq. 

of  captors 320,  428 

of  a  charterer 325,1225 

in  freight  generally 327  et  seq. 

in  fishing  voyages 343  et  seq. 

of  tenant  for  life  ..........  349 

of  a  remainderman  ....-." 3*9 

in  lives 352  et  seq. 

in  double  insurance         ......  .    359  et  seq. 

in  reinsurance.     .........        374  et  seq. 

sole  owner,  is  not  covered  by  a  joint  insurance       ....       381 

of  partners  and  part-owners         .        .        .         .         •         •        .  391 

change  of,  pending  the  risk      .        . 394 

of  a  judgment  creditor  having  a  lien  on  real  estate    .        .        .  400 

of  a  depositor  in  a  policy  effected  for  his  benefit  by  a  depositary    .       401 
when  it  need  not  be  particularly  specified     .        .          419  to  425,  588,  640 

what  is  covered  by  the  term  "  freight '' 469 

the  particular  nature  of,  need  not  be  disclosed     ....  588 

in  insurance  against  fire,  need  not  be  specially  stated      .        .        .        640 

in  a  life        .         . 1216,  1217,  1247 

in  marine  insurance,  refers  to  beginning  of  the  risk         .        .        .      1219 

includes  the  premium 1221 

in  a  ship 1222,  1224 

the  amount  of,  referred  to  in  adjusting  a  loss      ....         1224 

in  goods 1226,  1241 

a  contingent  interest  not  subject  to  estimate  is  not  insurable  in  an 

open  policy       ..........          1236 

of  a  consignee         ........  .      1243 

is  of  different  amount  in  a  policy  and  in  contribution  to  aver- 
age        1237,  1410 

in  freight,  is  the  same  amount  for  a  part,  as  for  the  whole,  of  a  passage     1 239 
in  freight  for  a  passage         ........          1240 

of  mortgager  or  mortgagee,  how  much  is  covered  ....      1244 

in  a  fire  policy,  is  the  value  im  the  market  ....         1245 

in  bottomry  and  respondentia          .......      1249 

of  mortgagee 1511 

allegation  of,  in  a  declaration 201  Set  seq. 

amount  of,  in  bottomry 2149 

when  diminished  by  discharging  a  part  of  the  cargo       .        .     1260,  1261 

must  be  proved 2123,  2127,  2128 

proof  of,  in  ship,  freight,  and  goods         ....         2124  to  2126 

60* 
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INSURANCE. 

defined  and  explained 1  to  5 

is  a  contract  for  pecuniary  indemnity          .         .         .         3  to  5,  172,  174 

the  form  of  the  contract  of 6 

the  contract  of,  necessarily  complicated 6 

differs  from  wagering.     .........  6 

may  be  made  orally     .         . 8,  9 

an  agreement  for 13 

contract  of,  when  completed 22,  24 

requisites  to  its  validity,  when  effected  by  an  agent        ...         26 
provisions  of  polices  on  canal  trade  and  flat-boats       .        .        .       61,  62 

provisions  of  fire  policies 63 

provisions  of  life  policies  * 64 

renewal  of 74 

negotiations  for,  by  letter  .     • 118 

leading  principles  of  construction  of       .        .        .         .        .     118  to  145 

refers  to  usage 132  to  145 

an  agreement  for 13  et  seq. 

retrospective 184 

against  certain  risks 207 

prohibition  of 209 

void  for  illegality 210  to  212,  214,  223,  269 

when  presumed  to  be  legal  ........  217 

not  vitiated  by  mere  intent  to  do  an  illegal  act  not  stipulated  for    .        220 
in  contravention  of  foreign  laws,  illegal       .        .        .          269,908,1119 

parties  to  a  policy  of 379  to  414 

to  what  interest  applied 380 

joint,  not  applicable  to  a  sole  interest 381 

may  be  adopted  by  a  party  for  whom  it  is  voluntarily  made        .    388,  390 
by  a  party  having  an  interest  in  different  capacities,  how  applied   .        392 

effected  by  one  as  agent 408 

on  a  subject  generally  in  which  the  assured  has  a  partial  interest   .       416 

on  "  returns '' 441 

on  goods  for  a  certain  period,  on  a  certain  voyage  .        .        .        443 

on  "all  lawful  goods,"  applies  to  contraband  goods    .         .         .  446 

on  goods  from  the  time  of  loading 447 

on  goods  laden  for  a  certain  voyage     ......  448 

on  goods  from  a  certain  port 449 

on  freight  for  successive  passages,  or  for  a  certain  period    .        .  470 

business  of  marine,  differently  conducted  in   England  and   the 

United  States 509 

against  fire,  as  to  representation  respecting     ....     635  et  seq. 
on  lives,  as  to  representation  respecting      ....        643  et  seq. 
against  the  administration  of  the  law  of  nations  by  a  foreign  tri- 
bunal, valid 910 

does  not  indemnify  against  the  fraudulent  acts  of  the  assured  him- 
self       911 

against  arrest  and  detention  by  the  assured's  own  government   .  913 
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INSURANCE,  continued. 

in  a  belligerent  country,  protects  a  neutral  against  arrest  by  offi- 
cers of  such  country        .....  .  916 

on  goods,  when  the  policy  attaches          .  ...     938  et  seq. 

"  to  a  market " .  960,  1014 

proof  for  whom  made •  •      2087 

insurance  upon  honor          .  ....  8 

wagering  insurance •  5 

See  Average,  General ;  Average,  Particular ;  Double  Insurance ;  Fire  Insurance ;  In- 
surable  Interest ;  Life  Insurance  ;  Policy  ;  Risks. 

INSURANCE  AGENTS. 

how  appointed         .....  .  .      1848 

is  debtor  for  the  premium  in  England 1849 

may  act  for  both  parties 1850 

authority  of  one  of  divers  parties  interested  jointly  or  in  common 

to  effect  insurance  for  all 1851,1852 

may  become  a  party  by  guaranty 1853 

the  ship's  husband  is  not  agent  to  insure 1854 

nor  is  the  master 1855 

nor  is  usually  the  supercargo  .        ...  ...      1856 

or  an  agent  for  procuring  consignments       .  .         .         1857,1860 

•where  a  consignee  may  insure         ...  ...      1858 

a  prize  agent  may  insure     ....  ...          1859 

when  a  general  agent  may  insure 1861 

a  voluntary,  how  answerable  ....  1862,1863,1867,1868 
authority  of  a  trustee  or  depositary  to  insure  ....  1864 

gratuitous,  the  duty  and  liability  of 1866 

cannot  transfer  his  responsibility  to  a  sub-agent  ....  1869 
a  sub-agent  may  be  adopted  by  the  principal  ....  1870 

revocation  of  the  authority  of 1871 

of  underwriters 1872 

whether  an  agent  to  subscribe  a  policy  is  such  to  settle  a  loss      1873,  1874 
an  agent  to  communicate  commercial  intelligence,  is  not  an  insur- 
ance agent 1875 

authority  of,  to  receive  notice  of  other  insurance  ....  1876 
bankruptcy  revokes  the  authority  of  .  .  .  .  .  .  1877 

objects  of  an  agency 1878 

authority  of,  how  determined 1879,1880 

authority  by  possession  of  the  policy  .  .  .  1865,  1881,  1S82,  1891 
credit  of  loss  by,  is  not  payment  in  respect  to  the  assured  .  .  1883 
qualifications,  duties,  and  liabilities  of  .  1862, 1863, 1866  to  1868,  1884 

to  1897 

diligence  required  of 1885 

must  follow  instructions  ........     1886,  1897 

when  bound  to  advance  the  premium 1887 

when  bound  to  insure 1888 

liable  for  neglect  to  insure  ". 1892,1893,1898 

liability  for  defect  of  the  policy 1894 
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INSURANCE   AGENTS,  continued. 

must  select  solvent  underwriters 1895 

must  make  true  representations      .......      1896 

must  effect  a  policy  with  the  usual  stipulations    ....          1897 

admissions  by 2086,  2087 

INSURANCE   BROKER.     See  Insurance  Agent. 

INSURANCE   COMPANIES. 

constitution  of         ..........        523 

mutual 523 

their  rules  affect  the  policy 24,  637 

may  be  liable  to  some  assureds  in  preference      ....          1795 
See  Corporations. 

INSURED.     See  Assured. 

INSURER.     See  Underwriter. 

INTELLIGENCE. 

must  be  communicated  to  underwriters  ....     538,  608  to  614 
See  Abandonment. 

INTENTION. 

determines  who  are  parties  to  a  policy  for  whom  it  may  concern    382  to  390 
to  enter  a  blockaded  port,  is  not  a  breach  of  blockade  until  some 

act  is  done  in  pursuance  of  the  intention 831 

to  deviate,  does  not  discharge  the  underwriters  .        .  936,  960,  993,  1001 

INTEREST. 

of  a  lessee  in  a  policy  made  by  the  lessor 402 

of  a  party  to  whom  a  loss  is  payable 403 

the  original  assured  has  none  in  a  reinsurance        ....        404 
marine,  paid  by  the  assured,  is  included  in  the  adjustment  of  a  loss      1560 

as  to  allowance  of,  on  a  loss 2147,2148 

See  Insurable  Interest. 

INTERLOPING   TRADE. 

insurance  upon,  is  valid 1118,1119 

INTERMEDIATE  PORT. 

the  obligations  of  the  assured  to  render  the  ship  seaworthy  at  731  et  seq. 

may  be  omitted 1010,  1013 

visiting  through  necessity  is  not  a  deviation         .        .        .       1023  et  seq^ 
as  to  freight  pro  rala,  where  the  voyage  is  broken  up  at          .        .      1988 

INTERMEDIATE   VOYAGE. 

liberty  to  make     .........          725,  1009 

INTERPLEADER 1978 

INVOICE  PRICE. 

is  usually  the  amount  of  the  insurable  value  in  an  open  policy   1227,  1229 

JETTISON. 

defined 1278 

must  be  contributed  for 1279 

should  be  made  by  the  master 1280 

of  the  deck  load 1282 

of  the  boat,  masts,  spars,  rigging 1283  to  1285 

includes  loss  on  freight 1287 
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JETTISON,  continued. 

by  exposing  goods  in  the  boats    .......          1288 

incidental  damage  by 1286 

from  a  boat,  is  contributed  for 1289 

from  a  vessel  in  possession  of  captors  is  contributed  for  .  .  1293 
contribution  is  made  though  the  peril  is  not  avoided,  if  something  is 

saved 1318 

may  be  claimed  for,  against  underwriters  in  the  first  instance  .  1348 
there  is  no  distinction  as  to  its  being  before  half  of  the  voyage  is 

performed 1371 

of  valuable  goods  which  are  not  known  to  be  so  .  .  .  1372 
of  goods  subject  to  damage,  how  contributed  for  ...  1367 
abandonment,  in  case  of 1616 

JEWELS. 

used  as  ornaments  by  persons  on   board,   are  not  covered  as 

"  goods,"  "  wares,"  &c 435 

when  part  of  the  cargo,  contribute  to  general  average,  according  to 

their  value 1397 

JOINT  ASSUREDS. 

application  of  a  policy  by 1115,1127 

JUDGMENT. 

as  evidence 2104  et  seq. 

how  proved 2047 

JURISDICTION. 

of  consuls,  how  it  must  be  derived 200 

of  courts  of  law  upon  policies  of  insurance         .        .         .         1932,  1933 

of  courts  of  equity 1935 

of  equity  to  compel  the  specific  performance  of  an  agreement  to 
make  or  renew  a  policy 1936 

LABEL. 

or  "  slip  "  for  a  policy 13 

LADING. 

risk  on  goods  begins  from 447,  938,  939 

in  boats,  when  the  risk  begins  from     ......  941 

a  policy  from  the  lading,  how  applied 444 

LADING,   PORT   OF. 

risk  to  begin  from 929,931,942 

LAND   CARRIAGE. 

risk  of  fraud  in,  is  covered  under  barratry 1064 

LANDING. 

a  risk  "  till  safely  landed  "  terminates  on  landing  at  the  usual  place       971 
See  Lazaretto. 

LAW   OF   NATIONS. 

duties  of  neutral  nations  under 270 

may  be  controlled  by  treaty 813 

LAWFUL  GOODS. 

include  contraband  of  war 446 

the  contraband  character  of  goods  should  be  disclosed,  if  known 
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LAWFUL   GOODS,  continued. 

to  the  assured  and  not  known  to  the  underwriters,  and  not  pre- 
sumed to  be  so 748 

LAWFUL  TRADE. 

insurance  on,  against  barratry,  covers  loss,  by  reason  of  barratrous    * 

smuggling    .  770 

means  that  for  which  the  owner  gives  orders       ....         1076 

LAWS. 

•          contravention  of  foreign  laws  of  trade  may  be  insured  against   .  268 

foreign,  how  proved 2110 

LAZARETTO. 

the  risk  on  goods  till  safely  landed,  ends  on  their  being  landed  at 

the  lazaretto,  at  Leghorn 971 

See  Landing. 

LEAK. 

as  to  its  being  a  ground  of  presumption  of  unseaworthiness  .        .        725 

LEAKAGE. 

ordinary,  insurers  not  liable  for 1090 

is  allowed  for,  in  adjusting  a  general  or  particular  average         1366,  1468 

LEE-SHORE. 

as  to  loss  of  anchor  or  sails  in  endeavoring  to  keep  off,  being  gen- 
eral average 1296,  1297 

LENDER. 

the  interest  of,  on  bottomry  and  respondentia,  must  be  specified  in 
the  policy 427 

LETTERS. 

contract  by,  for  insurance 17 

construction  of  a  representation  made  by 566 

LETTERS   OF   MARQUE. 

as  to  the  necessity  of  disclosing 584 

as  to  the  taking  and  using  of,  being  a  deviation      .        .        .   1029  et  seq. 

LIBERTY. 

of  the  globe,  construction  of 144 

to  touch,  to  what  ports,  and  purposes,  and  delays,  it  extends  1005  to  1008 
to  sail  backwards  and  forwards  .......  1009 

LICENSE. 

to  an  enemy,  its  construction 151 

to  trade  with  the  public  enemy,  by  whom  it  must  be  given,  and 

how  it  is  construed       ........    242  to  253 

is  evidence  on  what  voyage  a  vessel  sailed 2093 

LIEN. 

of  the  depositary  of  the  policy 98 

a  mere  depositary  of  a  policy  cannot  give  a  lien  on  it    .        .        .        101 

gives  an  insurable  interest 204,  261 

of  a  neutral  ship-owner,  on  belligerent  goods,  is  a  neutral  interest  261 
for,  contribution  due  on  account  of  a  jettison  .  .  .  1343  to  1345 
of  the  master,  where  he  has  used  his  own  funds  to  repair  the  ship  1563 
on  the  ship  for  repairs  ........  1594 
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LIEN,  continued. 

of  an  agent      .  1909,1912,1914 

of  a  sub-agent     .                 1916 

of  an  agent,  how  lost 1917 

of  seamen,  for  wages 1719 

revival  of  an  agent's  lien 1920 

as  to  the  assignment  of,  by  an  agent 1921 

LIFE  INSURANCE. 

provisions  of 64 

when  assignable 79 

application  of  the  proceeds  of,  when  pledged  as  collateral  security  397 

warranties,  conditions,  and  stipulations  in               .         .         .     891  et  seq. 

termination  of  the  risk  in     ........  952 

change  of  risk  in 1039 

the  amount  of  the  insurable  interest  under          .        .       1216,  1217,  1247 

notice  and  claim  of  loss  under 1513 

the  effect  of  payment  of  loss  under 1729 

salvage  in 1755 

forfeiture  of  a  condition  in 2164 

LIGHTENING  THE   SHIP. 

jettison  or  sacrifice  for,  is  general  average   ....        1278,  1288 

LIGHTERS. 

when  the  risk  continues  on  goods  in 970 

insurers  are  liable  for  loss  of  goods  in 1094 

loss  by  exposure  of  goods  in,  to  float  a  vessel  or  pass  a  bar,  is 

general  average 1288 

stranding  of,  does  not  cancel  the  memorandum  .        .        .        .  1759 
See  Boat. 

LIGHTNING. 

damage  by  the  subject  being  burnt  by,  is  covered        .        .        .  1094 
as  to  underwriters  being  liable  for  the  damage  to  a  building  shat- 
tered by  lightning,  but  not  burnt 1097 

LIMITATION. 

plea  of  the  statute  of  limitations 2041 

of  right  of  action  by  condition  in  the  policy 2171 

LINEN. 

what  covered  as  such  in  a  fire  policy 489 

LIQUORS. 

as  to  compliance  with  the  condition  in  a  fire  policy  not  to  store      .  883 

LLOYD'S  LIST. 

is  presumed  to  be  known  to  the  subscribers  there   ....  2078 

LOG-BOOK. 

of  convoy,  is  ruled  to  be  evidence  of  the  time  of  sailing,  and  of  sail- 
ing with  convoy 2094 

LOSS. 

incurred  by  the  fault  of  the  assured,  is  not  covered        .        .        .  41 

exceeding  half  of  the  value  of  the  subject  is  constructively  total  48 

by  dampness 56,  1778 
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LOSS,  continued. 

when  payable 57 

before  seizure  for  forfeiture,  whether  recoverable  after  forfeiture     .  196 
consequent  upon   unseaworthiness,  is   distinguishable  from  one 

otherwise  arising          .........  735 

prior  to  the  date  of  the  policy,  may  be  covered   ....  925 

by  fire     .                                   .                 ....          1094  to  1098 

as  to,  by  fire,  though  the  subject  is  not  actually  burned        .        .  1097 

by  dampness,  excepted 1129 

the  underwriters  on  goods  are  not  liable  for  loss  by  selling  goods 

to  raise  funds  to  make  repairs     .......  1139 

of  freight 1142 

what  losses  are  within  the  period  of  the  risk  ....  1146  et  seq. 
after  the  period  of  the  policy  has  expired,  from  a  cause  existing 

previously 1148 

on  bottomry  interest 1169,1173 

exceeding  total 1268 

claim  of,  under  fire  policies 1508 

claim  of,  under  life  policies 1513 

enhancement  of,  by  negligence  of  the  master  and  mariners         .  1547 
claim  of,  by  the  assured,  whether  discharged  by  the  underwriters' 

repairing  the  ship 1557 

on  salvage  of  freight  by  an  abandonment  of  the  ship           .         .  1610 

at  a  port  of  destination,  as  to  its  being  covered      ....  1612 

by  compromise  with  captors,  liability  of  insurers  for          .        .  1613 

on  profits 1655 

payment  of,  entitles  the  underwriters  to  salvage         .        .        1723,1729 

when  total,  under  a  policy  "  against  total  loss  only "      .        .        .  1767 

by  reason  of  change  of  flavor,  excepted 1778 

in  the  nature  of  general  average,  is  recoverable  as  such,  though  but 

one  interest  is  at  risk 1783 

preliminary  proof  of  marine  policies 1800  et  seq. 

notice  of 1806,2150 

certificate  of,  in  fire  policies 1807  et  seq. 

paid  by  broker  in  ignorance  of  the  insolvency  of  the  insurer,  is  not 

reimbursable       .......          ...  1922 

provinces  of  the  court  and  jury  respecting 1951 

when  payable  to  the  executor,  and  when  to  the  heir       .         .         .  1977 

must  be  truly  set  forth  in  the  declaration 2022 

a  partial,  may  be  recovered  under  a  declaration  for  a  total  loss  2023,  2143 

proof  of,  by  condemnation 2142 

the  amount  of,  must  be  proved 2144 

proof  of,  in  reinsurance       ........  2145 

proof  of,  in  double  insurance 2146 

deduction  of  salvage  from 2162 

by  rioters,  proof  of 2167 

is  not  paid  in  respect  to  the  assured,  merely  by  being  credited  in 

the  broker's  account  with  the  underwriter        ....  2169 
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LOSS,  continued. 

must  be  proved  to  have  been  within  the  period  of  the  risk,  and' 

extraordinary 2132,  2141 

must  be  proved  as  alleged 2135,  2140 

by  capture,  proof  of 2136,  2137 

by  arrest,  proof  of 2138 

stipulations  for  proof  of,  in  fire  policies       .....          2130 
proved  by  evidence  that  the  vessel  had  not  been  heard  from  .        .      2139 
See  Risk,  Excepted  Losses. 

LOSSES,  EXCEPTED. 

remote  and  consequential,  not  covered 1128etseq. 

See  Ercepted  Losses. 

LOST   OR   NOT  LOST. 

the  construction  of  this  provision 925 

MACKEREL  VOYAGES. 

insurable  interests  in        .........        345 

MARINE   INTELLIGENCE. 

when  presumed  to  be  known  to  underwriters       .        .         .          606,  2100 

MARINE   INTEREST. 

is  a  part  of  the  loss 1560 

MARINE   RAILWAY. 

risk  on  the  ship  upon,  while  repairing 1099 

MARINERS. 

national  character  of 169 

See  Seamen. 

MARKET. 

insurance  to,  covers  passages  backwards  and  forwards   .        .        .      1014 

MAST. 

jettison  of 1105,1284,1285 

MASTER. 

purchase  by     ....  192 

wages,  commissions,  and  privilege  of,  are  insurable    .         .         .  213 

authority  of,  to  hypothecate  and  sell  the  ship     302,  303,  1537,  1561,  1566, 

1569,  1583 

insurable  interest  of,  as  trustee 313 

a  competent,  is  requisite  to  seaworthiness 707 

acts  of,  imputable  to  the  assured,  with  reference  to  non-compliance 

with  express  warranties   ........  763 

the  neutrality  of  the  ship  is  forfeited  by  his  covering  belligerent 

goods 810 

and  mariners  are  agents  of  the  owner  for  the  navigation  of  the  ship      1056 

barratry  of 1066 

enhancement  of  loss  by  the  negligence  of  .         ...      1547 

lien  of,  where  he  has  used  his  own  funds  to  repair  the  ship          .          1563 

duty  of,  to  communicate  with  his  owners 1565 

in  case  of  incapacity  of,  the  mate  succeeds  to  the  command       .          1582 
acts  of,  must  be  within  the  limits  of  his  authority  in  order  to  affect 

underwriters 1584 

VOL.   II.  61 
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MASTER,  continued. 

stress  is  put  upon  the  fact  of  his  acting  fairly          ....      1585 

duty  to  transship 1602,1624,1625,1635,1736 

on  abandonment  the  underwriters  are  entitled  to  the  benefit  of  his 

purchase  of  the  subject 1734,1736 

liability  of,  to  shippers,  for  damage  in  consequence  of  culpable 

mismanagement  by  the  mate  and  mariners     ....          2004 
MATE. 

the  wages  of,  are  not  insurable 212 

may  act  as  master  on  the  death  or  insanity  of  the  master   .        .          1582 
MATERIALS. 

proceeds  of  the  old,  how  deducted          ......      1434 

MAURITIUS. 

is,  in  a  commercial  sense,  an  Indian  island          ....    144,  979 
MECHANICS. 

may  insure  their  liens  for  repairs  314 

MEMORANDUM. 

the,  different  forms  of 54,1756,1757 

construction  of 1758  et  seq. 

See  Excepted  Losses. 
MEMORANDUM   ARTICLES. 

.    enumeration  of 54  and  note. 

rule  of  abandonment  of 1615,  1767  et  seq. 

articles  perishable  in  their  own  nature 1765 

See  Exception  of  Average,  Excepted  Losses. 
MISCONDUCT. 

of  agents,  insurance  against,  must  be  in  writing     ....  9 

loss  by  misconduct  of  agents  is  not  covered         .        .        .          911,  1046 
MISREPRESENTATION. 

defined 529 

effect  of 537 

See  Representation. 
MISSING   SHIP. 

presumed  to  be  lost         ....  ...     1496,  2139 

MISTAKE. 

in  the  policy,  may  be  corrected  in  equity     ....          116,1937 

in  the  description  of  the  subject,  does  not  defeat  a  policy  that  con- 
tains criteria  to  identify  it ,  .        .        .        430 

in  declaring  the  subject,  may  be  withdrawn  and  another  made  440 

of  the  master  in  respect  to  his  authority  to  sell  the  vessel,  is  at  the 

risk  of  the  assured 1583 

of  law  or  of  fact,  see  Adjustment. 
MOB. 

loss  by,  ruled  to  be  by  "  pirates,"  not  by  "  people  "        .        .     1106,1110 
MONEY. 

payment  of,  into  court,  admissions  implied  thereby         .        .  2061  et  seq. 
MOORED. 

"in  safety,"  construction  of  968 
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MORTALITY. 

insurance  "  free  from,"  how  construed         .        .         .         .'  1163 

MORTGAGE. 

insurable  interest  in      ....  289  et  seq. 

the  debt  is  salvage  on  abandonment        ...  .      1511 

MORTGAGEE. 

insurable  interest  of 289  et  seq.,  1244,  1511 

interest  of,  in  a  ship  distinguished  by  the  British  registry  act          .        289 
interest  of,  in  the  policy,  is  conditional         .         .  .         .  295 

as  such,  has  no  interest  in  an  insurance  by  the  mortgagee      .      405,  1962 
may  insure  without  specifying  his  interest  .  421 

the  interest  of,  whether  covered  by  insurance  declared  to  be  on 

bottomry  ......  467 

abandonment  by .1712 

MORTGAGER. 

still  has  an  insurable  interest  to  the  full  amount  of  the  subject  286  et 

seq.,  399 
may  insure  without  specifying  his  interest 426 

MULES.     See  Animals. 

MUTINY. 

loss  by,  is  covered .         .1062,1081,1106 

MUTUAL   INSURANCE   COMPANIES. 

in  the  United  States,  usually  have  a  lien  for  premium  upon  in- 
sured real  estate  511 

constitution  and  forms  of     ......  .  523 

rules  of,  are  not  warranties       ........        761 

insurance  by,  may  cover  loss  by  collision  of  vessels  belonging  to 

members  ........  .         .  912 

NATIONAL   CHARACTER. 

depends  upon  domicile         ........  153 

of  colonies  and  factories 165 

of  corporations     ..........  167 

of  consuls         ......  .  168 

of  mariners 169 

the  native,  continues  till  another  is  acquired,  and  easily  reverts       170,  171 

is  presumed  to  continue 224 

the  same  policy  on  the  distinct  interests  of  different  assureds  indis- 
criminately, may  be  valid  for  some,  though  not  so  for  others  234 

of  ships 239 

of  goods,  is  that  of  the  vendor  after  they  are  stopped  in  transitu  264 

must  be  truly  represented 589 

representation  with  regard  to        ......        624  et  seq. 

when  the  statement  of,  constitutes  a  warranty          ....        757 

is  indicated  by  the  flag 804 

NAVIGATION  LAWS. 

insurance  in  contravention  of  those  of  the  country  where  the 

policy  is  made,  is  void 210 
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NECESSITY,  POET  OF. 

expense  of  making,  is  general  average 1320  et  seq. 

NEGLIGENCE. 

loss  by  a  peril  insured  against,  in  consequence  of  the  negligence  of 

the  master  or  mariners,  or  of  domestics,  is  covered          .          867,  1096 
NEUTRAL. 

may  be  insured  by  one  belligerent  against  capture  by  another    .  152 

country  occupied  by  an  enemy  treated  as  neutral  ....  163 
country,  removal  to  by  a  belligerent,  pending  a  war,  as  affecting 

his  national  character 166 

goods  of,  when  treated  as  belligerent 276 

privilege  of 258 

the  disguising  of  belligerent  property  by 819 

obligation  of,  to  submit  to  search 821 

conveyance  of  despatches  by  a  neutral  ship         ....  825 

is  not  affected  by  a  blockade  until  he  has  notice     ....  829 

NEUTRALITY. 

express  warranty  of 783  et  seq. 

warranty  of,  is  applicable  only  to  the  interest  insured          .         .  789 

compliance  with  warranty  of  .        .         .        .         .        .         .     783  et  seq. 

burden  of  proof  is  upon  a  neutral  to  show  neutral  ownership     .  808 

NEW  FOR   OLD. 

deduction  of  a  third  for        ....       50,  1369,  1431,  1433,  1543 

no  deduction  is  made  for,  under  a  fire  policy 1484 

NEWSPAPERS. 

when  marine  intelligence  in,  is  presumed  to  be  known  to  under- 
writers   606,  2100 

NOTARIAL   COPY. 

of  a  bill  of  sale  of  a  ship  recorded  by  a  notary  under  the  French 

law,  is  admissible  as  proof  of  interest          ...        .        .        .  2124 

NOTICE. 

of  an  assignment  of  a  marine  policy,  binds  the  underwriters         .  81,  95 

of  loss  under  fire  policies 1508 

of  loss  under  life  policies        ........  1513 

of  loss,  is  distinguished  from  the  proofs  of  loss           .         .        .  1806 

OATH. 

requisite  in  the  authentication  of  testimony 2047 

OIL. 

construction  of  warranty  against  storing 883 

OLD   MATERIALS. 

deduction  of  the  proceeds  of 1434 

OPENING   OF   THEj  POLICY. 

cannot  be  a  setting  aside  of  the  valuation 1203 

OPINION. 

the  statement  of,  is  not  a  representation 551 

when  admissible  as  evidence 211 

ORDER. 

to  insure,  revocation  of 560 
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OUTFITS. 

distinguished  from  cargo         .         .                          ....  436 

and  catchings,  construction  of,  in  fishing  voyages       .         .         .  460 

OVER-INSURANCE.     See  Double  Insurance;  Return  of  Premium. 

OVER-VALUATION. 

fairly  made,  is  valid        ......                 .  7 

may  be  evidence  of  fraud    .        .                 .....  2080 

OWNERS. 

liability  of,  to  shippers 1056 

insurable  interest  of,  on  account  of  advances  for  wages          .        .  342 
insurance  "  on  account  of  owners  "  applied  for  those  for  whom  it 

• 

is  intended ....  386 

construction  of  the  term       ........  387 

belligerent,  of  part  of  the  property,  defeats  the  policy  as  to  the  whole  788 

in  respect  to  barratry   ...                 .....  1083 

limitation  of  the  liability  of 2006 

claim  of  damages  against  captors  for  an  unlawful  capture  .        .  2008 

PAPERS. 

false,  defeat  the  insurance 744 

concealment  of,  is  a  breach  of  warranty  of  neutrality     .        .  809 

spoliation  of,  is  a  ground  of  presumption  against  a  party    .         .  2082 

as  to  ordering  the  production  of 2101 

copies  of  lost,  are  admissible 2103 

PAROL  EVIDENCE. 

of  delivery  of  the  policy  on  another  day  than  the  date,  is  admissible  29 
is  admissible  to  explain  the  term  "  owners  "  and  other  terms        143,  386, 

2119,  2120 

PAROL  INSURANCE. 

as  to  its  validity       ....                         •  9 

PARTIAL  LOSS.     See  Average. 

PARTICULAR  AVERAGE.    See  Average,  Particular. 

PARTIES. 

to  the  contract  of  insurance,  who  are       .          379  et  seq.,  391,  1853,  1967 

divers,  in  same  policy,  where  they  have  distinct  remedies       .         .  396 

where  different,  are  respectively  answerable  for  different  perils  1137 

when  jointly  interested,  must  sue  jointly        ...                 .  1964 
cestui  que  trust  is  a  party  in  interest  to  a  policy  effected  by  his 

trustee ...  1976 

joinder  of,  in  a  bill  of  discovery 1979 

to  a  suit,  who  to  be  made  defendants 1981 

description  of,  in  the  declaration         ...                 .  2013 
to  policies,  proof  of         .        .         •         •        .        •        •        •        .2113 

the  interest  of,  in  the  policy,  must  be  averred      .  2021 

PARTNERS. 

insurable  interest  of 208 

how  the  policy  must  be  made  to  be  applicable  to  their  interest        .  391 

the  interest  of  a  neutral,  in  a  belligerent  house,  is  belligerent     .  814 

61* 
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PAKT-OWNERS. 

insurance  by 391,  1967 

PASSENGERS'  BAGGAGE.     See  Average. 

PASSPORT. 

as  to,  in  reference  to  warranty  of  national  character       .        .        .       805 

PAYMENT. 

by  insurers  to  a  mortgagee,  when  it  is  in  satisfaction  of  the  debt     .       297 
of  premium,  what  is  ground  for  claim  of  return          .         .        .          1347 
under  demand  of  total  loss,  as  to  its  being  proof  of  an  acceptance 

of  an  abandonment          ........          1695 

of  a  loss  by  underwriters,  entitles  them  to  salvage          .         .     1723,  1729 
of  loss,  as  to  recovering  it  back  from  an  agent  ....          1929 

credit  of  a  loss  by  the  agent  is  not  payment  in  respect  to  the  as- 
sured          1883 

of  a  loss,  is  not  conclusively  proved  by  the  erasure  of  the  insurer's 

name 2168 

of  a  loss  to  the  assured,  is  not  made  by  writing  off  premiums  in 

the  broker's  account  with  the  underwriter        .        .        .        .          2169 
of  money  into  court,  admissions  by        ......      2061 

PEASE. 

are  included  under  the  exception  of  "  corn  "  •.  1764 

PEOPLE. 

construction  of  the  term  in  the  policy 1106,1110 

PERIL. 

loss  by  fear  of 590,1094,1115 

PERILS. 

defined     ............  2 

insured  against,  must  be  specified 35 

only  the  extraordinary  operation  and  effect  of,  is  covered  by  the 

policy 1086  to  1088,  1105 

of  the  seas,  what  are 1099  et  seq.,  1125,  1417 

concurrence  of  different  perils         .....  1128  et  seq. 

by  which  the  loss  is  caused,  must  be  stated  in  the  declaration        .      2022 

PETTY  AVERAGE 1269,  n. 

PILOT. 

effect  of  not  taking 266 

competent,  is  requisite  to  seaworthiness       ....  712 

public,  not  absolutely  requisite       .         .        .         .         .         .         .713 

taking  a  person  falsely  pretending  to  be 714 

must  be  aboard  going  out  of  port  .         .         .        .        .        .        715 

not  appearing  on  signal,  the  master  may  proceed  without  .        .  716 

leave  to  the  master  to  stand  pilot    .        .        .        .         .         .        .        718 

the  underwriter  liable  for  loss  by,  as  by  a  peril  of  the  seas,  in  conse- 
quence of  the  pilot's  mistake       .         .         .....      1058 

remedy  against 2007 

PILOTAGE  LAW. 

as  to  the  effect  of  contravention  of 717 

PIRATES. 

a  loss  by,  when  covered -.  1106 
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PIRATES,  continued. 

a  compromise  with,  is  general  average  .        .  .         1335 

PLEA. 

of  temporary  disability        ........          2030 

of  usage  ...........      2031 

of  prior  insurance       ......  •          2034 

of  forfeiture  of  a  fire  policy    ...  .  •      2036 

of  former  judgment     .......  2037 

of  bankruptcy •      2042 

of  tender 2043 

of  set-off .  •      2044 

PLEADINGS •      2027  et  seq. 

POLICY. 

defined    .........  «  2 

on  interest  or  gaming  .  .         .  .  4,  6,  7 

is  not  revived  by  an  oral  waiver  of  a  forfeiture       .  .10 

form  of        ...........  12 

execution  of   ......... 

delivered  after  date  to  take  effect  from  date        .  .      25,  127 

may  be  proved  to  have  been  executed  on  another  day  than  its  date        128 

presumed  to  take  effect  from  its  date 127 

delivery  of,  by  an  agent  after  notice  of  intent  to  revoke  his  au- 
thority    ....  .26,  127 
an  open,  defined     ....  27,1178 

valued,  defined .  27 

for  whom  it  may  be  made        ....  ... 

the  subject  of,  must  be  expressed        ...  .31 

for  a  certain  period          .  .  .37 

marine,  implied  conditions  of  ...        38,  39 

provisions  of,  in  case  of  partial  loss         .  •          48 

form  of,  on  canal  transportation          ...  .61 

form  of,  on  cargoes  of  flat-boats      .         .  .62 

what  comprehended  as  part  of    .         .  .65 

other  writings  made  part  of,  by  reference  70,  71,  2115,  2117 

assignment  of -47,  76,  77,  80,  94 

lien  of  a  depositary  upon  .  98 
as  to  its  surviving  to  the  heir  or  executor  .  104 
clause  that  it  shall  become  void  on  assignment  .  107 
alteration  of,  by  agreement  .  .  •  109 
subscribed  by  different  underwriters  .  .  .113 
mistake  in,  may  be  corrected  in  equity  116,  117,  1937 
leading  principles  of  construction  of  .  .  .  USetseq. 
is  construed  according  to  the  laws  of  the  place  where  it  is  made  121 
the  written  part  prevails  over  the  printed  .  .  .125 
the  construction  of,  is  affected  by  evidence  aliunde  .  .  119,  2119 
the  construction  of,  is  affected  especially  by  usage  132  et  scq.,  2120,  2121 
construction,  as  to  filling  a  blank  in  .  .  .  145 
is  not  defeated  by  the  assured  becoming  mortgagee  instead  of  ab- 
solute owner 187,  394 


728 


INDEX. 


POLICY,  continued. 

effected  by  mortgager,  does  not  enure  to  the  benefit  of  mortgagee, 

unless  assigned 296 

description  of  the  assured  in 379  et  seq. 

adoption  of 389 

apportionment  of,  upon  the  divers  interests  of  the  assured     .        .  395 
as  to  its  being  the  subject  of  hut  one  joint  action  or  divers  distinct 

actions  by  the  assureds 396 

where  divers  parties  answer  the  description  of_  the  assured,  how 

applied                                   .                          411 

"  for "  is  equivalent  to  "  for  whom  it  may  concern  "        .  407 

in  the  alternative  upon  one  or  both  of  two  subjects         .        .        .  429 

on  "proceeds" 441 

as  to  its  attaching  to  articles  carried  on  deck          ....  460 

on  the  ship 463 

effected  according  to  the  fraudulent  communication  or  conceal- 
ment of  intelligence  by  a  master  or  agent        ....   549,  564 

as  to  its  attaching  on  ship,  cargo,  and  freight,  at  different  times     .  723 

on  a  ship,  usually  valued 1185 

on  a  cargo  oftener  open 1186 

open,  requires  the  amount  of  interest  to  be  proved      .        .        .  1218 

the  same,  may  be  open  and  valued 1179 

fire,  usually  open 1211 

marine,  amount  recoverable  under           1742 

form  of  action  on 1954  et  seq. 

in  the  name  of  a  part-owner,  is  applicable  only  to  his  interest        .  1967 

proof  of  subscription  to 2114 

See  Action,  Declaration,  Fire  Policy,  Prior  Policy,  Valuation,  Value. 

PORT. 

meaning  of  the  term 144 

of  London,  its  extent 776 

"  warranted  in,"  refers  to  the  port  where  the  risk  is  to  begin       .  778 

risk  to  "  port  or  ports  of  lading,"  construction  of           .         .        .  144 
risk  "  to  the  port  of  discharge,"  construction  of          .         .            963,  965 

of  necessity,  average  for  putting  into 1320 

of  necessity,  delay  in  by  ice,  is  general  average  ....  1324 

of  destination,  loss  at 1612 

PORTS. 

the  order  in  which  they  must  be  visited 1010 

POST-MARKS. 

when  evidence 2097 

PRACTICE. 

sundry  questions  of     .........     2173,  n. 

PRECIOUS  METALS. 

as  to  their  being  covered  by  the  description  in  the  policy       .        .  432 

PRECIOUS   STONES. 

as  to  their  being  covered  by  the  policy 435 

contribute  to  general  average 1397 
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PRELIMINARY  PROOF. 

waiver  of     ........  .          889,  1803 

provision  in  a  marine  policy  as  to   .  .  1800 

in  fire  policies     .         ...        .        .        .  1805  et  seq. 

waiver  of  a  formal  defect  in    .         .         .         .        .  .        .1813 

is  regulated  by  the  usage  of  the  place 1983 

papers  given  in  as,  are  not  thereby  made  evidence  on  the  trial       .      2090 

PREMIUM. 

defined    

is  always  specified  in  the  policy  .  34, 400 

not  due  unless  the  subject  is  put  at  risk  .  . 

return  of 53,  1819  et  seq. 

whether  to  be  included  in  computing  a  loss  of  fifty  per  cent.  .  252 

as  to  the  apportionment  of  .....  502,1833 

is  due  from  the  broker  in  England  ....  .        507 

is  due  from  the  assured  in  United  States     .....  508 

construction   of  the  acknowledgment  of  the  receipt  of,  in  the 

policy 512  et  seq. 

is  part  of  the  insurable  interest 1221 

is  not  a  part  of  the  contributory  value         ....         1405,  1406 
whether  to  be  included  in  the  value  in  applying  the  exception  of 

average 1790 

action  for         ......  ....      1993 

as  to  presumption  from  the  rate  of      ....  •         2159 

See  Return  of  Premium. 

PREMIUM  NOTE. 

the  policy  may  take  effect  before  it  is  given          .         .  .24 

the  clause  for  setting  off  ...  .51 

for  an  illegal  insurance,  is  not  recoverable  .  .  519 

PRESUMPTION. 

is  in  favor  of  the  legality  of  the  risk 217 

that  facts  known  by  an  officer  of  a  company  are  known  to  the  com- 
pany        .....         ......    556,  560 

that  facts  known  at  a  party's  place  of  business  are  known  to  him          605 
from  the  rate  of  premium,  as  to  the  risk  intended        .        .          659,  2159 

as  to  unseaworthiness 725,  2079 

that  a  loss  was  occasioned  by  a  peril  of  the  seas          .        .  1053 

as  to  a  loss  being  occasioned  by  a  peril  insured  against  .        .      1163 

that  the  master  has  done  his  duty        ...  .          2076 

that  a  clerk  had  authority  to  assent  to  an  assignment     .  .      2077 

that  a  subscriber  at  Lloyd's  has  notice  of  the  marine  list  posted 

up  there •  2078 

from  refusal  to  let  underwriters  examine  damaged  goods    .         .          2081 

from  spoliation  of  papers 2082 

that  a  missing  vessel  is  lost          ....... 

that  the  nominal  assured  ordered  the  policy  on  which  a  loss  is  paid 

to  the  agent 2084 

PRINCIPAL.     See  Agent. 
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PRIOR  POLICY. 

clause  as  to 1251 

means  prior  in  date  or  time  of  subscription  .  .  .  1252,  1253 
how  the  amount  of  the  prior  policy  is  computed  .  .  1257  to  1259 
clause  as  to,  how  applied  in  reinsurance  .....  1264 

PRIVATEER. 

fitting  out  of,  by  neutrals     .         . 283 

PRIZES. 

as  to  insurance  of,  by  commissioners  .....  324 

court  of,  as  to  condemnation  and  sale  of  ship  by  decree  of     .        46,  1736 

PROCEEDS. 

of  a  policy,  how  applied  in  case  of  mortgage  and  assignment    .     105,  414 

what  included  under  proceeds  of  a  cargo 144 

of  illegal  trade,  as  to  their  being  legal         .....  222 

of  a  life  policy,  how  applied  ...  t  ....  397 
policy  on,  how  applied 441 

PROFITS. 

insurable  interest  in 181.315 

description  of,  in  the  policy .        461 

are  usually  valued 1209 

on  outward  cargo  are  part  of  insurable  interest  in  the  homeward         1241 

loss  on,  should  be  adjusted  as  on  goods 1252 

expected,  do  not  contribute,  and  are  not  contributed  for,  in  general 

average 1294 

salvage  on,  no  abandonment  of 1 503 

as  to  construction,  total  loss  of 1656 

See  Return  of  Premium. 

PROPERTY. 

what  is  covered  under  a  policy  upon 455 

PRO   RATA  FREIGHT.     See  Average,  Particular. 

PROTEST. 

when  evidence 2095 

PROVENDER. 

as  to  its  contribution  to  general  average 1399 

PROVISIONS. 

are  a  part  of  the  ship  ...  . 

during  delay  for  repairs,  are  general  average  ....      1328 

when  they  contribute  to  general  averrge      ....  1399 

PURCHASE. 

of  the  subject  by  the  master  may  be  assumed  by  the  owner  or 

underwriter 1580,  1590,  1591 

QUARANTINE. 

delay  at,  is  not  general  average .      1323 

RATIFICATION. 

of  a  policy  previously  made,  is  equivalent  to  an  order  to  effect  it         389, 

390,  1867 

RECORDS. 

how  proved 2048  to  2050 
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RECOVERY  BACK. 

as  to  a  broker's  recovering  back  a  loss  paid  by  him,  not  knowing 

of  the  underwriter's  insolvency  .......  1922 

of  money  paid  through  mistake  or  fraud,  or  on  an  illegal  contract  1929, 

1997 

of  a  loss  paid  conditionally 1996 

REFERENCE.     See  Arbitration. 

REGISTER. 

requirements  of  the  law  pertaining  to 265 

not  necessary  to  insurable  interest  in  the  ship     ....  265 

as  a  certificate  of  national  character 800 

laws  pertaining  to,  of  one  country,  cannot  be  alleged  against  the 

owner  in  another 267 

collector's  certificate  is  not  proof  of  copy  of       ....  2091 

REINSURANCE. 

insurable  interest  in 374  et  seq. 

the  original  assured  has  no  interest  in 404 

whether  it  must  be  expressed  to  be  such 498 

the  amount  of  insurable  interest  in          ......  1248 

there  is  no  necessity  of  abandonment  in 1506 

liability  of  the  underwriter  in,  does  not  exceed  that  of  the  origi- 
nal underwriter 1751 

the  amount  of  loss  in,  is  not  reduced  on  account  of  the  insolvency 

of  the  original  underwriter 1 752 

total  loss  in,  under  a  policy 1753 

proof  of  the  amount  of  loss  in 2145 

defence  under 2173 

RELEASE. 

as  to,  by  a  nominal  assured 81,2160 

REMOTE  AND   CONSEQUENTIAL  LOSSES. 

doctrine  as  to 1128  to  1145 

RENEWAL   OF   THE   INSURANCE. 

how  made 74,  75 

provision  for 953 

REPAIRS. 

departure  from  the  usual  course  to  procure          ....  1018 

what  kind  of,  is  requisite 1428 

what,  are  particular  average        ......         1424,  1425 

expense  of,  how  estimated 1545,1548 

as  to  the  expense  of  replacing  decayed  parts       ....  1547 

made  by  insurers  (see  Waiver) 2166 

See  Average,  Particular. 

REPORTS.     See  Representation. 

REPRESENTATION. 

and  concealment  defined 524  et  seq. 

as  to  an  immaterial  misrepresentation  or  concealment    .        .         .  539 

inquiries  by  the  underwriter  must  be  truly  answered  .        .        .  439 
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REPRESENTATION,  continued. 

concealment  or  misrepresentation  of  material   facts   defeats   the 

policy 540,  675  to  685 

the  effect  of  misrepresentation  and  concealment  in  answer  to  spe- 
cific inquiries 539,  541 

substantial  compliance  with,  is  sufficient         .        .      544,  547,  669  to  674 
as  to  fraudulent  concealments  of  facts  from,  or  communications 

to  the  assured,  by  the  master  or  agent          ....         549,  564 

the  statement  of  an  expectation,  opinion,  or  belief     .        .        .  551 

a  promissory,  how  far  binding,  construction  of,  the  effect  of  non- 
compliance  with       ........    553,  684,  685 

whether  subsequent  underwriters  may  avail  themselves  of  one 

made  to  a  prior  underwriter 554 

in  life  insurance,  by  third  persons        .  ...  654 

to  an  underwriter  on  one  policy,  is  not  such  to  a  subsequent  one 

on  another  policy 555 

to  what  time  it  refers       .....  .  557 

by  an  agent,  in  effecting  the  policy,  binds  the  principal        .        .  562 

the  construction  of 565  et  seq. 

of  reports  and  rumors,  how  construed         ....  563,  569 

what  facts  must  be  disclosed   .  .  ...     571  et  seq. 

the  nature  of  the  interest  need  not  be  particularly  disclosed        588  to  591 

usages  of  the  trade  need  not  be  disclosed 593 

as  to   an  intended  contravention  of  foreign  commercial  regula- 
tions      595  et  seq. 

matters  of  express  stipulation  need  not  be  disclosed   .        .        .  600 
as  to  representation  of  facts  relative  to  implied  warranties     .         601,  602 
what  intelligence  must  be  communicated     ....        603  et  seq. 
the  time  of  sailing  or  being  spoken  must  be  communicated,  if  ma- 
terial          615  to  623 

in  respect  of  national  character  and  belligerent  risks       .  624  et  seq. 

in  insurance  against  fire •         635  et  seq. 

in  life  insurance      '.  .  •     643  et  seq. 

provinces  of  court  and  jury  respecting        ...  .          1948 

presumption  respecting,  from  rate  of  premium       ....        659 
withdrawing  of     ....  •  •        660  et  seq. 

when  equivalent  to  a  warranty 765 

referred  to  in  an  assigned  fire  policy,  is  that  of  the  original  as- 
sured        ...  .  .        .  2165 

RESPONDENTS. 

defined .  ....        298 

insurable  interest  in      .  .        .  307,308,1249 

remedy  of  lender  on  •        •        •      1985 

RETURN   OF  PREMIUM. 

stipulation  for .     1839,  1841 

in  case  of  the  contract  failing  by  misdescription  of  the  subject  1822 

where  there  is  no  risk 1819  to  1821,  1826,  1832 

on  account  of  prior  insurance 1823 
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RETURN   OF   PREMIUM,  continued. 

for  want  of  interest 1824 

when  the  policy  is  made  through  mistake  ....  1825,  1828 
whether  made  in  case  of  an  agent's  mistaking  his  authority  .  .  1826 
on  account  of  short  interest  .  .  .  1829,  1830,  1834  to  1836 

on  profits  for  short  interest 1831,1833 

in  over  and  double  insurance 1836  to  1838 

for  safe  arrival         ..........      1840 

in  case  of  no  act  of  war 1842 

if  the  vessel  should  be  laid  up  for  six  months         ....      1843 

in  case  of  fraud  by  the  insurer 1845 

is  not  made  on  account  of  the  illegality  of  the  insurance      .         .      1846 

what  payment  is  ground  for  claim  of 1847 

action  for  recovery  of •  1994 

REVENUE   LAWS. 

insurance  against  the  violation  of  foreign,  is  legal          .          1117  to  1119 

RHODIAN  LAW   CONCERNING  JETTISON        ....      1279  n. 

RICE. 

not  included  under  the  exception  of  com       ....      144,1764 

RIGGING. 

as  to  damage  to,  being  average 1105 

jettison  of 1285 

RISK. 

the  usual  description  of  the  termini 37 

the  assured  may  choose  whether  to  put  the  subject  at  risk     .  520 

the  subject  must  be  put  at  risk  within  a  reasonable  time     .        .  49 

when  it  begins  at  some  intermediate  stage  of  the  voyage        .        .        728 
when  suspended  in  case  of  temporary  unseaworthiness  and  other 

causes  ..........        734,  975 

continuance  of,  as  to  some  losses,  and  its  ceasing  as  to  others    .  735 

"  on  "  or  "  from  "  a  certain  day,  as  to  the  time  of  its  attaching      .        921 

postponement  of 924 

"at,"  "at  and  from,"  and  "from  "  a  place,  as  to  the  time  of  its 

attaching 927  to  938,  945 

"  from  loading,"  when  it  begins 939,  940,  942 

commencement  of,  on  freight 943,  944 

termination  of,  on  two  divers  subjects 948  et  seq. 

termination  of,  by  noncompliance  with  a  warranty      .        .        .  952 

provision  for  continuance  and  renewal  of  .....  953 
termination  of,  by  arrival  .  .  .  954,  955,  957  to  959,  961,  962,  965 

"to  a  market,"  when  it  terminates 960 

to  the  "  final  port  of  discharge,"  when  it  terminates    .        .        963  to  965 

terminated  by  the  voyage  being  given  over 966 

until  "  moored  in  safety,"  when  it  terminates       ....  968 

when  it  continues  in  lighters    ......  •        970 

on  goods  "until  safely  landed,"  ends  on  landing  at  the  usual  place        971 
when  it  terminates  at  different  times  on  different  parcels  of  the 
cargo    ........  ... 
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RISK,  continued. 

provision  for  its  continuance  or  renewal 953 

liberty  to  vary 1004  et  seq. 

change  of,  under  a  fire  policy 1032 

change  of,  under  a  life  policy 1039 

events  by  which  it  is  enhanced 1093 

of  contraband  trade 1117etseq. 

of  indefinite  straining  of  the  ship,  not  covered  ....  1143 
as  to  a  loss  being  within  the  period  of  ....  1146  et  seq. 

of  loss  after  the  period  of  the  policy,  in  consequence  of  an  act  or 

event  during  the  period 1147,1148 

See  Deviation,  Excepted  Risks,  Perils  of  the  Seas,  Risks. 

RISKS. 

construed  in  reference  to  the  voyage 36 

in  bottomry  and  respondentia 308,1165 

defined 905 

what  may  be  insured  against 905  et  seq. 

specification  of 918 

what  are  usually  covered 1042  et  seq. 

illegal,  cannot  be  insured  against 1043 

which  are  not  assumed  by  the  insurer          .        .        .        .        .          1164 
the  subject  must  be  proved  to  have  been  within      .        .        .        .2129 
See  Barratry,  Excepted  Risks,  Fire,  Fire  Insurance,  Perils  of  the  Seas,  Piracy, 
Revenue  Laws. 

ROBBERY. 

loss  by,  is  insured  against 1 1 06 

ROOTS. 

the  exception  of  average  on,  does  not  include  dry  sarsaparilla     144,  1764 

ROTTEN   CLAUSE. 

the  construction  of 849 

must  be  specially  pleaded 2035 

SAFE   CONDUCT. 

privilege  of  an  alien  enemy  residing  under 151 

SAILORS.    See  Seamen. 

SAILS. 

damage  to 1105 

lost  in  keeping  off"  a  lee  shore 1297 

let  go,  to  make  a  vessel  right 1298 

SALE. 

pretended,  does  not  affect  the  national  character  ....  256 
of  the  ship  by  the  master  does  not  defeat  a  prior  bottomry  303,  1597 
of  the  subject,  its  effect  as  to  an  abandonment  ....  1497 
of  ship  by  the  master,  when  authorized  .....  1537 
of  the  ship  by  the  owner  or  master,  does  not  make  the  loss  total  1573 

of  the  ship,  when  justified 1577 

of  the  ship  by  master,  when  it  may  be  disclaimed  and  defeated  by 

the  owners       .  .  .  .        .         1578 
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SALE,  continued. 

fairness  of  the  master's  conduct  in  selling,  is  considered  to  be  of 

weight      .  ....  ....          1585 

of  the  ship,  on  application  of  the  master  to  a  vice-admiralty  court, 

does  not  conclusively  justify  it 1587 

of  the  ship  on  libel  by  the  salvors,  as  to  its  being  a  total  loss  .  1588 
of  the  ship  bought  in  by  the  master,  as  to  the  amount  of  the  loss  1590 
of  the  cargo,  in  case  of  necessity,  authorizes  an  abandonment  .  1623 
of  the  subject,  when  not  a  waiver  of  an  abandonment  .  .  1700 

SALT. 

in  the  memorandum,  does  not  include  saltpetre  .        .        .        .         1764 

SALTPETRE.    See  Salt. 

SALVAGE. 

denned 1488 

adjustment  as  to,  under  divers  policies  on  a  subject  at  different 

values 1505 

expenses  of,  when  included  in  determining  whether  the  loss  is  total  1551 
salvage  loss,  in  reference  to  the  right  of  abandonment  .  .  1610 

on  freight     .  1644,  1649,  1652 

belongs  to  the  assured,  where  the  loss  is  compromised  at  less  than 

total  with  the  underwriters 1713 

goes  to  the  underwriters  subject  to  the  expenses  for  saving,  in  case 

of  abandonment 1714,  1716,  1721,  1726 

received  by  the  assured,  is  to  be  accounted  for  on  abandonment     .      1714 
how  far  subject  to  lien  for  seamen's  wages  on  abandonment       .          1719 
semble,  that  the  assured  cannot  vest  the  underwriters  with  the  own- 
ership of  salvage,  against  their  express  disclaimer          .        .         1726 
when  diminished  by  the  act  of  the  assured,  deduction  is  to  be 

made 1798 

SALVAGE  LOSS. 

what  is,  and  how  adjusted 1480 

SARSAPARILLA  ROOT. 

not  included  under  the  exception  of  "  roots  "         ....      1764 

SEA-LETTER. 

the  meaning  of  the  term     ' 144 

is  a  certificate  of  national  character 805 

how  proved 2111 

SEALING  VOYAGE. 

valuation  in 1210 

SEAMEN. 

wages  of,  not  insurable        ........  212 

have  no  interest  in  the  owner's  policy  on  freight  on  account  of  their 

wages 406 

occasional  absence  or  sickness  of,  does  not  render  the  ship  unsea- 

worthy 711 

barratry  by      .  1081 

lien  of,  for  wages 1719 

entitled  to  wages  down  to  the  time  of  loss 1719 
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SEARCH. 

the  effect  of  resistance  by  neutral  to,  when  rightfully  demanded    285,  818 

the  right  of 818  et  seq. 

resistance  to,  when  permitted 823 

SEA-RISKS.    See  Perils  of  the  Seas. 

SEAWORTHINESS. 

implied  warranty  of        ........     695  et  seq. 

varies  at  different  times  and  places 719 

depends  on  the  voyage  or  service 720 

degree  of,  requisite  in  port 720 

warranty  of,  as  to  cargo  and  freight 723 

as  to  proof  of,  by  the  assured,  in  the  first  instance       .        .          724,  2152 
where  the  risk  is  to  begin  at  an  intermediate  stage  of  the  voyage  727 

non-compliance  with  the  warranty  of,  after  the  policy  has  attached, 

may  not  wholly  discharge  the  underwriters         ....        730 

the  assured  is  bound  to  keep  the  vessel  seaworthy  so  far  as  prac- 
ticable      ...........  731 

unseaworthiness  occasioned  by  the  mismanagement  of  the  master, 

the  effect  of 733 

suspension  of  the  risk  by  temporary  unseaworthiness         .        .  734 

warranty  of,  is  not  waived  by  a  prior  survey,  procured  by  the 

underwriters .        .  753 

want  of,  how  pleaded 2032 

when  unseaworthiness  is  presumed 2079 

See  Crew,  Pilot. 

SEIZURE. 

for  forfeiture  as  affecting  the  insurable  interest       .  195 

is  equivalent  to  capture 1108 

during  the  period  of  the  risk  for  forfeiture 1147 

exception  of  the  risk  of 1153  to  1160 

SENTENCE.    See  Judgment. 

SET-OFF. 

in  case  of  the  assignment  of  the  policy  .        .         82 

reservation  of  the  right  of,  against  an  assignee  of  the  policy       .  106 

debts  due  from  an  agent  cannot  be  the  subject  of,  as  against  the 

principal  ....  .  413 

stipulation  for          ....  903 

in  adjustments .  1796  et  seq. 

by  an  agent,  right  of        ....  1909,  1925  to  1927 

requires  the  demands  to  be  mutual      .        .        .  1924 

of  a  broker  who  is  agent  for  both  parties        .  .1927 

plea  of 2044 

between  the  assured  and  underwriter       .  .2170 

SETTLEMENT.     See  Adjustment. 

SHEATHING. 

liability  of  the  underwriters  for  damage  to          .        .  1105 

SHIP. 

must  be  seaworthy  ...  .  39 
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SHIP,  continued. 

national  character  of .  229 

belligerent,  as  to  sale  of,  in  a  neutral  port 257 

authority  of  the  master  to  sell     .         .        .     303,1537,1574,1578,1580 
must  answer  to  the  description  in  the  policy  ....        450,  463 

the  common  description  of,  in  the  policy 463 

seaworthiness  of      .........     695  et  seq. 

when  it  has  "  sailed  " 772 

warranted  neutral,  must  have  a  certificate  and  documents  of  na- 
tional character 803,  805 

warranted  neutral,  may  carry  a  belligerent  cargo  .        .        .        824 

employed  in  service  auxiliary  to  hostile  operations  of  a  belligerent, 

becomes  belligerent 825 

the  amount  of  the  insurable  interest  in 1222 

includes  tackle,  boat,  guns,  provisions 1223 

the  amount  of  insurable  interest  of  a  charterer  in       ...          1225 

diminution  of  the  value  of 1265 

when  partial  loss  on,  is  merged  in  a  total  loss      .        .        .         1266,  1267 
when  not  heard  of,  is  presumed  to  be  lost       ....     1496,1595 

abandonment  of  .........     1519  to  1597 

not  reparable  for  the  voyage,  may  be  abandoned     ....      1528 

as  to  an  abandonment  of,  when  deserted  by  the  crew,  and  brought 

into  port  by  salvors 1529 

the  total  loss  of,  by  capture          .......          1530 

damaged,  whether  it  may  be  taken  possession  of  and  repaired  by 

the  underwriters,  and  restored  to  the  assured,  he  dissenting    .          1559 
purchase  of,  by  the  master,  on  sale  abroad,  may  be  adopted  by  the 
owner  or  underwriter  1580,1590 

SHIPMENTS. 

successive,  insnrable  value  of 1227 

SHIP-OWNER. 

his  liability  for  loss  on  the  cargo  does  not  exonerate  the  under- 
writer   1052 

his  responsibility  for  the  conduct  of  the  master  and  mariners     .          1056 
his  lien  on  the  cargo,  for  the  purpose  of  transshipment  636 

SHIP'S   HUSBAND.     See  Agent. 

SHORT   INTEREST. 

return  of  premium  on  account  of   .  •  53 

SIMULATED   PAPERS. 

the  use  of,  is  a  breach  of  the  warranty  of  neutrality   .  .  809 

SKINS. 

what  is  included  under  the  exception  of  average  on        .  .      1764 

SLIP   OR   LABEL.     See  Agreement. 

SMUGGLING. 

trade  in  violation   of  the   domestic  laws  cannot  be   legally  in- 
sured    209 

in  violation  of  foreign  revenue  laws,  may  be  legally  insured        268.  1118, 

1119,  1153 

62* 


738  INDEX. 

SPARS. 

lost  in  carrying  a  press  of  sail  to  keep  off  a  lee-shore,  as  to  their 

being  contributed  for   .........  1297 

SPECIE. 

is  covered  as  merchandise   ........  432 

SPES   RECUPERANDI. 

belongs  to  the  assured  where  the  claim  for  loss  has  been  compro- 
mised            1713 

SPOLIATION. 

of  papers,  inference  from 2082 

STATEMENTS. 

being  part  of  the  res  gestce,  are  evidence  to  explain  an  act      .        .  2089 

STIPULATIONS. 

the  essential,  in  a  policy 30 

against  the  conclusiveness  of  decisions  of  courts  of  admiralty    .  46 

implied,  are  part  of  the  contract 67 

to  keep  insured,  runs  with  the  lessor's  title          .        .        .        .  103 

implied,  as  to  documents  or  insignia  showing  national  character    .  745 

to  prosecute  a  claim     .........  854 

to  claim  property  as  Spanish             855 

for  cancelling  the  policy      .....                 .  857 

of  a  respondentia  bond  ......                         .  858 

to  give  orders  not  to  cruise 859 

for  "  a  passport  in  the  usual  form  "          ......  860 

relative  to  prior  insurance 864 

in  a  fire  policy,  how  construed .  872 

in  fire  policies,  that  the  assured  will  give  notice  of  a  loss,  produce 

certificates,  submit  to  examination,  and  furnish  proof  of  loss  884  to 

886, 1805  to  1813 

for  set-off .903 

not  to  abandon •  1507 

for  preliminary  proof,  non-compliance  with,  how  waived        .        .  1812 

in  life  policies 891  et  seq. 

See  Agreement,  Express  Warranty,  Implied  Warranty. 

STOCK. 

"  in  trade,"  how  construed  in  fire  policies       .                 ...  489 

STOPPING  IN   TRANSITU. 

insurable  interest,  in  case  of  right  of  .        .        .        .                 •  197 

as  to  the  effect  of,  on  the  national  character  of  goods     .        .        .  264 

STOWAGE. 

proper,  is  requisite  to  seaworthiness 704 

STRAINING   OF   THE   SHIP. 

as  to  the  liability  of  the  underwriter  for          ....     1087,1143 

STRANDED   SHIP. 

expense  of  floating,  when  general  average          .        .      1312,  1313,  1340 

STRANDING. 

the  underwriter  is  liable  for 1087 

loss  of  freight  by,  is  contributed  for 1362 
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STRANDING,  continued. 

voluntary,  goods  contribute  for  damage  by,  though  not  carried 

further  on  the  voyage 1314 

not,  ipso  facto,  a  total  loss  1526 

of  a  lighter,  not  a  stranding  within  the  meaning  of  the  memorandum      1759 
how  far  it  defeats  the  memorandum 1761 

SUB-AGENT. 

may  be  adopted  by  the  principal     .......      1870 

whether  he  has  a  lien  against  his  immediate  employer  for  his  gen- 
eral balance          ..........      1916 

See  Insurance  Agent. 

SUBJECT   OF  INSURANCE. 

defined    ............  2 

when  part  of,  not  put  at  risk 520 

must  be  specified  in  the  policy        .......          31 

sale  of,  without  an  assignment  of  the  policy,  defeats  the  policy  87 

effect  of  a  conditional  sale  of          .......          90 

as  to  the  policy  being  void  on  account  of  a  part  of  the  subject  be- 
ing illegal 232 

description  of 415  et  seq. 

to  be  declared  by  the  assured,  may  be  declared  after  a  loss         .  438 

identified  merely  as  being  a  consignment  to  the  assured          .         .        451 
description  of,  in  fire  policies       ......        485  et  seq. 

description  of,  in  fishing  voyages 496 

transfer  of,  to  the  underwriters,  carries  rights  of  action  growing  out 

of  it 2010 

description  of,  in  the  declaration     .......      2017 

SUBMERSION. 

does  not  necessarily  authorize  abandonment        .         .        .         1527,  1607 

SUBSCRIPTION   TO   THE   POLICY. 

allegation  of,  in  the  declaration 2016 

SUBSEQUENT   POLICY. 

when  the  risk  begins  under          .        .  ...  1259 

the  amount  of  the  insurable  interest  under,  is  determined  by  the 

value  at  which  the  subject  is  insured 1262 

SUCCORING  THE   DISTRESSED. 

reasonable  delay  for  the  purpose  of,  is  not  a  deviation        .        .         1027 

SUICIDE. 

exception  of  the  risk  of,  in  life  policies 895 

SUPERCARGO. 

insurable  interest  of 311 

SURVEY. 

by  the  agent  of  underwriters  is  not  a  waiver  of  the  warranty  of 

seaworthiness  ....         ......  753 

what  constitutes  a  regular        ........        852 

construction  of  a  reference  to,  in  the  policy        ....  873 

when  evidence 2096 

of  cargo,  not  indispensably  requisite  to  the  recovery  of  a  loss    .         2134 
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SURVEYORS. 

report  of,  that  the  ship  is  not  worth  repairing,  is  not  conclusive  1589 

TACKLE. 

is  a  part  of  the  ship        .........      1223 

TECHNICAL  TOTAL  LOSS.    See  Abandonment,  Total  Loss. 

TEMPORARY  REPAIRS. 

are  general  average 1 300 

TENDER. 

plea  of          ...........          2043 

TERMINI  OF   THE   VOYAGE. 

terminus  a  quo 918  to  947 

terminus  ad  quern        ........         948  to  974 

as  a  test  of  deviation 992 

THEFT. 

as  to  loss  by,  being  covered 1106 

THIRD   FOR  NEW.     See  New  for  Old. 

TIME. 

referred  to  in  a  representation 558 

TIME  POLICY. 

defined         ...........  949 

TOTAL  LOSS. 

defined  ............   1485 

constructive  or  technical,  defined 1487 

constructive,  abandonment  requisite  in 1491 

provision  in  respect  to 52 

of  cargo,  is  not  a  constructive  total  loss  of  the  ship  .  .  .  1141 
when  abandonment  is  not  requisite  to  the  recovery  of  .  .  1495 
payment  of,  under  a  fire  policy,  vests  in  the  insurer  an  equitable 

right  to  the  remnants  of  the  subject  which  is  paid  for     .         .          1511 

of  the  ship  by  capture 1530 

constructive,  by  damage  to  the  ship  over  fifty  per  cent.,  how  esti- 
mated        1543  to  1555 

wages  and  provisions  of  the  crew  during  detention  for  repairs  are 
not  included  in  estimating  damage  to  the  ship  to  the  amount  of 

fifty  per  cent 1553 

offer  or  readiness  of  the  underwriters  to  repair,  as  affecting  a  claim 

for  a  total  loss 1556,1557,1559 

underwriters  are  not  liable  for,  in  consequence  of  refusing  to  dis- 
charge a  bottomry  bond       1558 

claim  of,  as  to  Us  being  affected  by  sale  of  the  ship  .  .  .  1573 
as  to  the  abandonment  of  a  ship  subject  to  a  lien  for  repairs  .  1594 

of  cargo 1598  to  1626 

of  a  part  of  the  cargo 1599 

in  case  of  remnants,  or  claims  on  account  of  loss  of  the  cargo, 

abandonment  should  be  made 1600 

by  loss  of  the  voyage  on  the  cargo      ....       1601,  1606,  1619 

a  total  loss  of  the  ship  is  not  necessarily  such  of  the  cargo     1601  to  1604, 

"  1622 
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TOTAL  LOSS,  continued. 

by  change  in  specie  of  the  cargo 1605 

submersion  is  not  necessarily  a  total  loss  of  cargo       .        .        .          1607 
of  cargo,  by  damage  over  fifty  per  cent.,  how  estimated  1608  to  1610 

of  cargo,  cannot  be  claimed,  after  the  arrival  of  any  considerable 

part  at  the  port  of  destination 1611 

rule  of  constructive,  does  not  apply  after  arrival  at  the  port  of  des- 
tination          1612 

rule  of  constructive,  applies  where  over  fifty  per  cent,  is  paid  in 

compromise  with  captors          .......          1613 

of  cargo,  as  to  the  right  of  abandonment  being  affected  by  the  ex- 
ception of  average       1614,1615 

by  jettison 1616,1617 

temporary  delay  of  the  voyage  is  not 1618,1619 

in  case  of  necessity,  to  sell  the  subject         .....          1623 
incurred  by  neglect  of  the  assured  to  discharge  a  lien,  does  not 

give  a  right  to  make  abandonment 1626 

of  freight 1630  to  1653 

of  freight,  by  hypothecation 1637 

of  freight,  in  case  of  absolute  loss  of  the  cargo      ....      1642 

constructive  total  loss  of  cargo  by  capture  is  such  of  freight      .          1645 
of  freight,  by  the  owner  or  charterer,  depends  in  part  upon  the 

charter-party        ..........      1646 

the  right  to  recover  for,  is  not  defeated  by  subsequent  events      .          1648 
how  far  underwriters  are  liable  for,  in  addition  to  a  particular  av- 
erage    1743 

is  primd  facie  that  of  the  gross  value  .....          1744 

adjustment  of,  in  fire  insurance 1749 

in  a  policy  of  reinsurance  against  fire 1753 

See  Abandonment. 
TOUCHING. 

construction  of  liberty  for       .  1005 

TRADE. 

coasting,  usage  in    ..........          37 

inland,  provisions  of  policies  on 60 

the  course  of,  is  impliedly  referred  to  in  the  policy          .         .         119,  133 

with  an  enemy,  is  illegal 147,  223,  237 

colonial  and  coasting,  as  to  the  national  character  of      .         .        278,816 
prohibited,  as  to  representation  and  concealment  of    .        .        595  et  seq. 
hazardous,  condition  not  to  carry  on,  under  fire  policies         .        .        882 
TREATIES. 

have  the  force  of  laws 216 

TROVER. 

for  a  policy 1992 

TRUSTEE. 

insurable  interest  of 89,  288 

how  he  may  insure 293 

when  he  may  insure  without  specifying  his  interest         .        .        .       422 
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UNDERWRITER. 

has  an  insurable  interest  against  the  risks' for  which  he  is  liable  .  186 
offer  of,  to  repair,  whether  it  affects  the  character  of  the  loss  1556,  1557, 

1559,  1706 

is  not  liable  for  ordinary  perils 1086 

whether  he  has  a  right  to  repair,  notwithstanding  the  dissent  of  the 

assured 1706 

rights  of,  how  affected  by  other  insurance  on  the  subject    .        .         1715 

UPPER  WORKS. 

as  to  liability  for  damage  to 1105 

USAGE. 

th'e  contract  of  insurance  is  affected  by       36,  119,  132  to  144,  2120,  2134 

in  a  coasting  trade 37 

evidence  of,  how  limited       ........  133 

must  be  conformable  to  law 135 

local  and  general         .........  140 

to  carry  goods  on  deck 460,  1 282 

of  trade,  need  not  be  disclosed 593 

effect  of,  as  to  lien  and  set-off 1912,1914 

reasonableness  of,  is  a  question  for  the  court  ....  1944 
is  the  test  of  deviation  .  .  .  .  .  .  .  .  .  980 

what  is  sufficient  to  constitute 1003 

will  justify  deflections  and  delay  on  a  voyage  ....  1003 
plea  of 2031 

VALUATION. 

what  it  is 1178,1188 

of  an  illegal  subject  or  risk,  is  void 1181 

fraudulent,  is  void 1182 

fairly  made,  is  binding 1183 

should  not  be  high .1184 

its  object     .        .         .        .         .        .         .        .        .        .         .          1189 

has  no  effect  on  another  policy 1191 

as  to  setting  aside  or  opening 1192,1203 

may  be  applied  to  assured's  share  or  proportion    .        .        .        .1195 

applied  pro  ratd  to  a  part  of  the  subject 1196 

of  goods  and  proceeds,  is  of  the  whole  proceeds  ....  1197 
whether  to  be  applied  to  a  homeward  cargo  .  .  .  .  1198 
at  so  much  per  pound,  &c.,  refers  to  the  pound  of  the  place  where 

the  policy  is  made  .         .        .         •         .        •         •         •          1199 

includes  the  premium 1201 

of  a  foreign  currency  of  the  invoice,  does  not  make  a  valued  policy      1202 

of  freight,  is  that  of  a  full  cargo 1204 

of  freight,  may  exceed  the  actual  amount  .        .        .        1205,  1207 

of  freight,  whether  of  each  passage  or  of  successive  passages         .      1208 
is  usually  made  of  profits    ...  ....          1209 

of  "catchings  and  profits,"  how  applied  ....     1210 

in  fire  policies     .         .         .         .        .        .        .        .        •         •          1212 

of  divers  articles  separately 1788 
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VALUED  POLICIES. 

defined 27,1178 

VALUE   OF   THE   SUBJECT. 

is  the  market  value,  the  necessity  of  fixing          .        .         .        .33,1176 
the  assured  should  understand  howit  is  estimated          .        .        .      1177 

need  not  be  proved  under  a  valued  policy 1187 

must  be  proved  under  an  open  policy 1187 

of  the  same  subject,  may  vary  in  different  policies       .        .        .          1 190 
to  be  declared          .        .         .         .        .        .        .        .        .         .1193 

mistake  in  declaring 1194 

in  fire  policies          .        .         .  •  .        .         .         .        .        .1213 

insurable,  is  the  invoice  of  each  successive  shipment  .        .         1227 

insurable,  for  successive  passages 1228 

insurable,  drawback  is  not  to  be  deducted  in  estimating      .        .          1235 

of  the  ship,  with  reference  to  abandonment 1538 

See  Insurable  Interest,  Valuation. 

VENDEE. 

insurable  interest  of.  in  case  of  stoppage  in  transitu        .        .        .        197 

VOLUNTARY   STRANDING.    See  Average,  General. 

VOYAGE. 

the  effect  where  a  part  of,  is  illegal 231 

construction  of 981,  986 

description  of,  must  be  taken  in  its  commercial  acceptation    .        .        979 
specification  of,  what  it  includes          .        .        .         .        ...  997 

loss  of,  as  ground  for  abandonment        .        .        .        .    1113, 1521,  1601 

WAGER  POLICIES. 

defined,  are  void 4,  6,  7,  211 

WAGES. 

accruing  before  total  loss,  stipulation  as  to,  .        .        .        .         49 

of  seamen,  not  insurable 212 

of  the  master  are  insurable,  of  the  mate  not  so       ...         212,  213 
and  provisions  of  the  crew,  chargeable  upon  insurers  during  the 
period  of  departure  from  the  course  of  the  voyage  for  the  pur- 
pose of  repairs  and  refitting 1104 

in  delay  for  repairs  are  general  average 1328 

of  the  crew,  whether  general  average  while  they  are  employed  in 

repairs 1329 

paid  by  mistake,  not  being  due.  are  not  general  average     .        .          1330 
do  not  contribute  to  general  average        ....  .      1390 

whether  a  part  of  particular  average 1429 

and  provisions  during  an  embargo  are  not  covered         .        .         .      1430 
and  provisions  of  the  crew  during  detention  for  repairs  in  refer- 
ence to  the  question  of  total  loss         1553 

of  seamen,  how  far  charged  upon  salvage  on  abandonment        1719,  1720 

WAIVER. 

oral,  of  a  forfeiture  of  the  policy,  is  not  sufficient   .        .       10,1040,2155 
of  a  representation 660  et  seq. 
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WAIVER,  continued. 

by  underwriters,  of  preliminary  proof  under  marine  fire  policies   889,  1812 

of  forfeiture .  904 

of  abandonment 1699  et  seq. 

of  lien  by  an  agent 1919 

as  to,  by  acceptance  of  a  ship  repaired  by  the  insurers   .        .        .      2166 

WARLIKE   STORES. 

are  contraband  of  war 273 

WARRANTY. 

is  not  made  by  the  statement  of  immaterial  facts  in  a  paper  re- 
ferred to  in  the  policy 72 

particular  warranties  and  conditions 846  to  865 

provinces  of  court  and  jury  respecting 1947 

proof  of  compliance  with 2122 

See  Burden  of  Proof,  Condition,  Express  Warranty,  Implied  Warranty,  Seaworthi- 
ness, Stipulations. 

WEAR   AND   TEAR. 

the  underwriter  is  not  liable  for 1088 

WEARING  APPAREL.     See  Average,  General. 

WHALING   VOYAGES. 

insurance  upon -  59 

usage  of 119 

taking  sea-elephants  is  included  in,  by  usage           ....        144 
description  of  the  subject  in 458 

WITNESS. 

as  to  the  competency  of 2052  to  2054 

WORDS   AND  PHRASES. 

construction  of 142,144,921,945,970 

WORMS. 

as  to  loss  by,  being  included  under  perils  of  the  seas      .        .        .      1101 
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